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STATEMENT OF RELIEF SOUGHT

The district court granted Plaintiffshotion to compel Baylor University to
produce the student records of nonpartidents and former students, dating back
to 2003, relating to “sexbi@zonduct generally” iad other topics related to “sex.”
Tab.35, pp.8, 13ee Tab.20, p.6 & EX.A, pp.11-12, 120. The court clarified that,
to the extent that information about sexaakaults is contained in mental-health
counseling records and medical recorlaylor must review those records and
disclose—in chart format—student allegatiamfisexual assaulllab.49, pp.5, 8.

A separate order compels the production of more than 32,000 nonparty
student records, and hundreds of s$ends of additionalocuments, without
regard to: (1) the relevaa and proportionality requiremis of Federal Rule of
Civil Procedure 26 (Rule 26); or (2) theidi@ened standards for production of
records protected by FERPA, 20 U.S.C. 812%2g.Tab.43, pp.19-20. The basis
for the second order is that Baylor mate files available to its outside counsel,
Pepper Hamilton, during its Title IX investigatidsee id. Under the second order,
Baylor is now prepared to release the 6,200 FERPA notices unless mandamus is
grantedSee Tab.48, p.3 & Ex.A.

Because these orders are a clear abtidescretion and Baylor has no other
adequate remedy, Baylor requests a wfrimandamus: (1) vacating the portion of

the Order (Tab.49) compeily disclosure of the bulledlatems in nonparty medical
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and counseling records; (2) vacating the portion of the Order (Tab.35) compelling
Baylor to produce nonparty student recordsponsive to Plaintiffs’ “Issues of
Concern” RFPs, as limited by thatder; (3) vacating the Order (Tab.43)
compelling production of nonparty studerecords made available to Pepper
Hamilton, except the records of Plaifgif alleged assailastand students with
knowledge of the incidents involving the Plaintiffs; and (4) directing the district
court to grant Baylor's motion for pmttion as to the nonparty student records
covered by those Orders, except the records of Plaintiffs’ alleged assailants and
students with knowledge of the incidents involving the Plaintiffs (Tab.21).

Baylor requests the following remedi@s the alternative: (1) delaying
discovery under the litigation’s presentatimstances; (2) limiting discovery of
FERPA records to summary informatioor, (3) delaying discovery pending an

interlocutory appeal about the validity éflaintiffs’ “heightened risk” theory,
which is the only basis for Plaintiffs’ bad discovery requests for the disputed

records of nonparty students and former students.
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| SSUESPRESENTED

Did the district court clearly andndisputably abuse its discretion by
compelling disclosure of confidential communications in mental-health
counseling records, which are protectad an absolute federal privilege?
Relatedly, did the trial court clearlyd indisputably abuse its discretion in
compelling disclosure of confidential communications in student medical

records regarding sexual assault?

Did the district court clearly and indisputably abuse its discretion by failing
to apply, or by incorrectly applying, @rsignificantly heightened standard for

production of student educational records protected by FERPA?

Did the district court clearly and indisputably abuse its discretion by failing
to apply, or by incorrectly applyindrederal Rule of Civil Procedure 26’s

standards of relevae and proportionality?

Alternatively, did the court clearlyna indisputably abuse its discretion by

denying additional protections for thenparty student records at issue?

Are the circumstances appropriate fbandamus reliefand does Petitioner
have no adequate remedy by appeal, wiiee orders compel (1) disclosure
of nonparty confidential communicatiomscounseling and medical records;

(2) production of FERPA-protectedonparty records involving sensitive
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topics like sexual conduct and sexual atisand (3) production of at least
32,000 FERPA-protected student recorstlsne of which address sensitive

topics such as sexual conduct and sexual assault?
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STATEMENT OF FACTS & PROCEDURAL HISTORY

Current and former students have sued Baylor under Title IX of the
Education Amendments of 1972, which prohibits sex-based discrimination by
schools that receive federlnding. Plaintiffs have advanced two theories: (1)
Baylor improperly responded to colamts about sexual assaultse( “post-
assault” claims); and (2) Baylor instita policies or customs that created a
“heightened risk” of sexual assaults fall students both on and off campu.(
“pre-assault” claims). Tab.@p.1, 39-41; Tab.18, p.1. €Hatter theory is relevant
here, being the sole basws discovery of the disputed nonparty student records.

Baylor moved to dismiss the pre-adsatlaims, arguing in part that the
Plaintiffs had failed to allege that Bay had prior “actual knowledge” of sexual
harassment occurring in a context untlee “substantial control” of Baylor as
required byDavis v. Monroe County Board of Education, 526 U.S 629 (1999%ee
Tab.2, p.9-10see, eg., Tabs.4-8, 10-13. The court ruled that, irrespective of a
school's actual knowledge of prior hanmaent within a specific program or
activity, a plaintiff may state a claim bshowing that the University’s general
“handling of reports of sextiassaults created a heightened risk of sexual assault
throughout [its] student body.” Tab.14,1p. Baylor moved for an interlocutory
appeal, arguing that this Court had nes@nctioned such a seping interpretation

of Title IX. Tab.15, pp.3-7. The districburt denied the motion. Tab.18, p.5.
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Plaintiffs’ pre-assault “heightened risKitle IX claim is the basis for dozens
of requests for production (RFPs) seekingrfeen years’ worth of student records
related to “Issues of Concerrsée, e.g.,, Tab.20 (Ex. A pp.120) (RFP 2-3, 6-8,
20, 27-35, 37, 39-41, 43, 46-50, 53, 57:58ab.35 pp.4, 12. Plaintiffs defined
“Issues of Concern” to include:

all matters that fall withinthe definitions of “Conduct
code violation”, “Prohiied Conduct under Title IX
Policy”, “Sexual Violence”and “Sexual Harassment”
above, as well as the Pepp¢amilton investigation, the

Counseller investigation, arttie findings of fact issued
by the Board of Regents in May 2016.

Tab.20 (Ex.A p.12).

“Conduct code violation’means “any act that violates Baylor's Student
Conduct Code or wouldoostitute ‘misconduct’ unddBaylor's Student Conduct
Code.” Id. p.10. The district court interpretethat term to require “discovery
regarding violations relating to ‘sexwhich the Court understands to messual
conduct generally.”” Tab.35, p.8 (emphasis added).

Plaintiffs defined “Protbited Conduct” to includenuch more than sexual
assault and sexual harassmé@itat definition included “&x discrimination, sexual
violence, sexual harassment, dating trefeship violence, domestic violence,
stalking, sexual exploitain, sexual harassment, setkanappropriate conduct,

[and] retaliation.” Tab.20, p.10.
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Baylor objected to Plaintiffs’ “Issues @foncern” RFPs on grounds that they
were irrelevant, disproportionate, overady and improperly sought disclosure of
confidential and sensitive records regagdthird-party students, such as medical
and mental health information,omlg with FERPA-protected documengee, e.g.,
Tab.20, Ex.B (Baylor's Response to RFP3,5-8, 20, 27-30, 32, 37, 39-40, 46-50,
53).

Plaintiffs filed a motion to compel Bay to “provide responsive documents
pursuant to Plaintiffs’ numbered requests tedato ‘Issues of Concern’ within the
relevant ‘Time Period,” unlassprotected by privilege or a valid specific objection
beyond Baylor's general objections,” incladi nonparty student records. Tab.20,
p.6. On the same day, Baylor filednaotion for protection from all discovery
requests that would require disclosurenoh-party student information (other than
students with knowledge oRlaintiffs’ incidents). Tab.21, p.8 (listing RFPSs).
Baylor argued that (1) the RFPs did notisg Rule 26; (2) some of the RFPs
encompassed nonparty counseling resopfotected by the psychotherapist
privilege, (3) Plaintiffs had not satisfid&€ERPA’s balancing test, and (4) the court
should delay production of the nonpartecords until other discovery was
complete, and, alternatiwelshould allow Baylor to produce the information in a

format that would better protect nonparty privaacy.p.7-17.
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The court granted Plaintiffs’ motion to compel in part, as to nonparty student
records that “related to sexual violencesexual harassmentma student code of
conduct violations related sexual conduct.” The court gied that motion in part,
and granted Baylor's motionfgrotection, as to nonparty student records “related
to other third party studerbde of conduct violations, including those for drinking
and other personaboduct.” Tab.35, p.18.

The court then signed a Confidentialiand Protective Order requiring
Baylor to notify current and former studetitst their records have been requested
and that they may consent or object gmail. Tab.38 4(b)-jc Baylor's notice
must state: “You may, if you wish, hire an attorney, but you do not need to do so in
order to register an objection . . . .” 14(c).

Pursuant to the order, if the studesdnsents, then the material will be
produced without redaction. 4(d). lfetlstudent objects, the court will review
camera to determine “whether the studenti$ormation should b@roduced and, if
so, under what conditions.” {4(f). The failure to object or consent will be deemed
an objection unless there is evidence tiat individual received the notice and
Baylor confirms with Court personnel thad objection was lodged directly with
the Court. 14(g). If those conditions areet, Baylor must “produce the affected

student’s information with no redaetis.” Y4(g). Depending on the record, the

! The order also ruled on discovergplites that are not at issue here.

-18 -



production may be undeseal or “Attorneys’ EyeOnly.” §3(c) & Tab.162
(modifying order).

Plaintiffs also sought broad discaoyerelating to Baylor's investigating
counsel, Pepper Hamilton. Tab.20, .Ex(RFPs 9-11, 13-17). For example
Plaintiffs requested production of all “eflsa mobile device da, including text
messages, and documentsiirourrent and former Bagt employees” provided by
Baylor to Pepper Hamiltorid. RFP 17. Baylor objected on grounds that included
overbreadth, relevance, proportionalignd FERPA protections. Tab.17 EX.B,
(Responses 9-11, 13-17). When Pldistimoved to compel (Tab.19), Baylor
responded that it had given Pepper Hamilt‘'unfettered access” to its files,
without screening for privilege or relevanto Plaintiffs’ claim. Tab.24, p.2-3 &
Ex.2 711.

The court granted Plaintiffs’ motion tmmpel in part, reasoning (incorrectly)
that “[p]Jresumably, Baylor and Peppeklamilton did not collect documents or
conduct interviews that they did nokpect to reveal information about the
school’'s compliance under TetlX.” Tab.43, pp.19-20. Tik order encompasses all
such documents, not merely those relai® sexual conduct gerally. The court
further ordered that, while ¢hparties could agree on aatar subset of data based
on ESI terms, the Court would not emden “requests by Baylor for further

protection based uponlesance or burden.ld. at 20. This production likewise is

-19 -



subject to the confidentialitand protective order (Tab.38)d. at 21. Plaintiffs
agreed to limit initial production tahe 450,000 documents culled by Pepper
Hamilton, while reserving their right teequest the other infmation that Pepper
Hamilton examined (Tab.4d.3), which included “moré¢han a million pieces of
information” (Tab.19, p.3). Baylor aged to the 450,000 while reserving its rights
to obtain modification of the ordeTab.44, p.2; Tab.47, p.9.

At a July 28, 2017 hearing, Baylorquested clarification on whether the
order compelled production of mental hkeaand medical reads, and the court
requested additional briefing on that issdab.42. While awaiting clarification,
Baylor proceeded with its review dhe Pepper Hamilton documents. Baylor
determined that the production from recoofls single dean in response to RFP 17
would yield 47,326 documents in totahcluding 32,000 identified as FERPA-
protected student records. Tab.48 & Ef2-4. At least 6,200 individual students
would receive FERPA notices as a result of that single REP.

Yesterday, the trial court clarified thBaylor must disclose student reports
of sexual assault in medical recor(tating to 2006) and counseling records
(dating to 2009), along with correspondimjormation, in an anonymized chart
format. Tab.49. Baylor then filed thigetition. Baylor's motion for a stay of
production of nonparty records duringe mandamus proceedings is pending.

Tab.48.

-20 -



ARGUMENT

Mandamus is appropriate for clear andisputable abuses of discretidn.
re Dresser Indus., Inc.,, 972 F.2d 540, 543 (5th Cir. 1992). That relief is
appropriate in this extraordinary circumste, where the discovery orders at issue
threaten to work a “marest injustice” to thousandsf nonparty Baylor students
and former students, and a “safety vaJve$ necessary for “correcting serious
errors.” Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 111 (2009) (citation &
internal quotation marks omitted).

Because an appeal would come too lmeprevent harm to the affected
nonparty students and former studentgrehare no other adequate means for
relief. See In re LeBlanc, 559 Fed. App’x. 389, 392 (51Gir. 2014) (per curiam).
Baylor therefore respectfully requestsatithe Court grant mandamus relief as
follows.

l. THE COURT CLEARLY ABUSED ITS DISCRETION BY ORDERING

DISCLOSURE OF CONFIDENTIAL COMMUNICATIONS IN  NONPARTY
PRIVILEGED MENTAL-HEALTH RECORDS, AND IN MEDICAL RECORDS.

Counseling records are giected by an absolutéederal privilege that
applies in this fderal-question casexe Jaffee v. Redmond, 518 U.S. 1, 9-17
(1996);see Fed. R. Evid. 501. The district cowlearly and indisputably abused its

discretion by compelling disclosure ofmumarty student communications of sexual
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assault (and related tads) contained within those privileged counseling records.
Tab.49. pp.5, 8.

The United States Supreme Coudcognized a federal common-law
privilege for counseling records, observiimgt (1) “[e]ffective psychotherapy . . .
depends upon an atmosphere of confidemcktaust in which the patient is willing
to make a frank and compledésclosure of facts, entions, memories, and fears”;
(2) “the mere possibility ofisclosure may impede dewpiment of the confidential
relationship necessary for successfubatment”; (3) “[tlhe psychotherapist
privilege serves the public interest Wgcilitating the provision of appropriate
treatment for individuals suffering the efts of a mental or emotional problem”;
and (4) “[ilf the privilege were rejected, confidéal conversations between
psychotherapists and their patie would surely be chilledJaffee, 518 U.S. at 10-
12. This privilege also extends toethconfidential communications made to
licensed social workers in the course of psychotheiapwt 15.

This privilege, once established, #&bsolute. It does not turn on any
“evaluation of the patient’s interest iprivacy and the evidentiary need for
disclosure,” because a batang test “would eviscerate the effectiveness of the
privilege.”Id. at 17.

The privilege applies here, as showntbg declaration of Dr. Jim Marsh, a

psychologist and Executive Director oktlBaylor University Counseling Center.
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See Tab.42 & Ex.A 1-2. Since at lea®003, all counseling services at Baylor
have been provided by licensed psychdtsyilicensed professional counselors,
licensed marriage and family therapistsyd licensed social workers, or by
counseling staff who work under the dirgctidance and licens# a licensed staff
memberld. 3. Dr. Marsh explained that “[c]ad&ntiality is absolutely critical to
the services” provided to students andmwea of the chilling effect—and personal
harm—that would occur should Baylor not &lele to guarantee confidentiality of
its students’ counseling recordd. 715-8.

Given the significant public policy assue, courts have refused to allow
discovery of nonpartycounseling records so long as the nonparty had an
expectation of privacyn the counseling sessiofee Perez v. City of Chicago,
2004 WL 1151570, at *3 (N.D. lll. April 29, 2004¢aver v. City of Trenton, 192
F.R.D. 154, 160-62 (D.N.J. 2000). Dr. Marsideclaration confirms that Baylor
students who sought counseling serviaégshe Counseling Center had such an
expectation of privacy and signed cens forms that assured them their
information will be kept confidntial. Tab.42, Ex.A at 1/7.

The trial court thus clearly andhdisputably abused its discretion by
compelling Baylor to disclose, for all records dating back to 2009, the following
information: each report of sexual assaulide by a female student; the date of

said report, the date of the assaultkknbwn; whether the assailant was a Baylor
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student, if known; and the sex tie alleged assailant, if knownTab.49 p.8.
These reports and details are commurmoa made in confidence to Baylor
counseling staff. While the court has aetthese communications produced in an
anonymized format, such a format does relieve the communications of their
privileged statusJaffe guarantees “confidentiality” imformation disclosed—not
merely anonymityJaffee, 518 U.S. at 11.

The court’s reliance oMerrill v. Waffle House, 227 F.R.D. 467 (N.D. Tex.
2005) is misplacedvierrill ordered disclosure of names parties’ mental health
care providers and the dates of treatmémt.at 471. This information is not a
confidential communication madhy a patiento a mental health care provider.

If not corrected by mandamus, this artlereatens irreparable harm not only
to affected nonparties, but also to poignpatients. Dr. Marsh explained that
revealing sexual assaults recounted under a promise of confidentiality would create
a “terrible situation for those individualsho trusted [counseling staff] to keep
their highly sensitive information confideal.” Tab.42, Ex.A, 8. Furthermore,
current and future Baylor students will knakat they have no true expectation of
confidentiality in any report of sexuabsault made to counseling staff, thereby

bringing about the very chill in éatment-seeking communications thlaffe

> The court’s order would also compel disclesaf reports of chilhood sexual assault, which

are not relevant to Plaintiffs’ clainsee Tab.42, Ex.A, § 10 (noting that such reports make up
about half of sexual violence reports).
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warned of two decades agyéccordingly, mandamus lief is warranted hereSee
InreU.S Dept. of Homeland Sec., 459 F.3d 565, 568 (5th Cir. 2006) (“Mandamus
Is appropriate if the district court eris ordering the discovery of privileged
documents, as such an order woubd be reviewable on appeal.”).

Relatedly, the trial court clearly anddisputably abused its discretion by
compelling disclosure of the same infation in nonparty student medical records
dating back to 2006. Tab.49.5. Although no federafloctor-patient privilege
exists, “the federal courts may consid#ate policies supporting a privilege in
weighing the patient’s interest in cordiatiality” when examining whether to order
production.De Santiago-Young v. Histopath, Inc., 2015 WL 1542475, at *2 (S.D.
Tex. Apr. 1, 2015) (citingcoughlin v. Lee, 946 F.2d 1152, 1159 (5th Cir. 1991)).

Thus, inDe Santiago-Young, the court acknowledgetthat the Texas Rules
of Evidence recognize the physician-patienvilege, and looketb the parameters
of that privilege in determining whetheéhe plaintiffs medical records were
discoverable.ld.; see also Tex. R. Evid. 509;Tex. Occ. Code 8§8159.002
(establishing privilege); 159.003 & 159.0@detting forth limited exceptions).
Further, federal courts haweeighed whether plaintiffs are seeking “the kind of

highly sensitive informatiorthat is often found ire.g. psychotherapy or other

¥ Such reports are not relevant to Plaintiffisims because, due to professional obligations,

counseling staff cannot share reports of sexual assault with Baylor administrators. Tab.42,
EX.A, 18.
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medical treatment notesBull v. City & Cty. of San Francisco, 2003 WL
23857823, at *3 (N.D. Cal. @c27, 2003). Precisely that kind of information is at
issue here. The order compels disclosure of sexual assautsriEpor the medical

files of nonparty Baylor students dagi back to 2006. The Department of
Education’s Office for Civil Rights hasdgised schools not to voluntarily share
students’ medical records even with the schools’ attorneys or the courts unless the
litigation in question directly relaseto the medical treatment itsefiee generally

Aug. 24, 2016 BAR COLLEAGUE LETTER PROTECTING STUDENT MEDICAL
RECORDSs Tab.23, Ex. C.

Given the interests at stake, court digabused its discretion in compelling
disclosure, even in an anonymized fornfsg. explained in the declaration of Dr.
Sharon Stern, the Medical Director daylor University’s Health Center,
confidentiality and privacyare crucial to both Héa Center employees and
patients. Tab.42, Ex.B {{5-Patients are advised that, except in very rare
circumstances, their personal medical resandl be kept confidential unless they
consent otherwised. 5. Confidentiality is partically important for patients who
present conditions or concerns related sexual violence or sexual health
generally.See id. 16. At the very least, Baylor demonstrated good cause for a
protective order prohibiting such discoverythis time. Fed. R. Civ. P. 26(chfra

Part IV.
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Il. THE DISTRICT COURT CLEARLY ABUSED ITS DISCRETION BY COMPELLING
THE PRODUCTION OF FERPA-PROTECTED NONPARTY RECORDS.

A. The trial court never applied FERPA’s heightened standard to
nonparty student records covered by the Pepper Hamilton RFPs.

Parties seeking production of FERIprotected records must prove a
genuine need for the requested records dbaweighs the privacy interests of the
affected students—a “significantly heavimurden” that goebeyond relevance and
proportionality.Ragusa v. Malverne Union Free Sh. Dist., 549 F. Supp. 2d 288,
292 (E.D.N.Y. 2008) (citation omitted). The tr@ourt did not apply that standard
at all to any of the student records covered by thal court’s order to produce all
information given to Pepper Hamilton. 343, pp.19-20 (no mention of FERPA);
Tab.19 n.1 (referencing FPs). That order—covering at least 32,000 FERPA-
protected records (Tab.48, Ex.A)—is a claad indisputable abuse of discretion.

FERPA protects student education resoficbm disclosure tahird parties.
The statute prohibits “the release of ealian records” or “personally identifiable
information contained therein other ath directory information” concerning
“students” without their written consen20 U.S.C. 81232g(b)(1), (b)(2), (d).
“Education records” are “records, files, dotents and other maials” that “(i)
contain information directlyelated to a student,” an@) are maintained by an
educational institutionld. 81232g(a)(4)(A). A college’'Title IX sexual assault

investigation files are an exanepbf a FERPA-protected record.
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FERPA regulations state that protected information includes *“[o]ther
information that, alone or in combinatias,linked or linkable to a specific student
that would allow a reasonable persorihia school community, who does not have
personal knowledge of thelegant circumstances, to identify the student with
reasonable certainty,” nd “[ilnformation requested by a person who the
educational agency or institution reasably believes knows the identity of the
student to whom the educaticecord relates.” 34 C.F.R. §99.3.

Although FERPA does not provide a plege, it protects the confidentiality
of educational records by threatening fingl sanctions agaihschools that adopt
policies of releasing student recorBagusa, 549 F. Supp. 2d at 291-92. Likewise,
although FERPA allows disclosure of edtional records pursuant to a judicial

order, the privacy violations that restribm disclosure are “no less objectionable
simply because release of the records is obtained pursuant to judicial approval
unless, before approval igiven, the party seeking stilosure is required to
demonstrate a genuine need for the information that outweighs
the privacy interest of the studentdd. (quotingRios v. Read, 73 F.R.D. 589, 599
(E.D.N.Y. 1977)). The higher burden is jfied here by the “significant privacy

interests of nonparty students which underlie FERPNg-Mielcarek v. Jackson,

286 F.R.D. 521, 527 (N.D. Ga012) (citations omitted).
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Because the trial court never require@iRtffs to carry this significantly
heavier burden as to the Pepper Hamilton RFPs, at least 6,200 current and former
Baylor students will be deprived of géhprotections that Congress mandated.
Tab.48, Ex.A. Mandamus relief necessary to protect those students’ interests.

B. The trial court failed to apply (or correctly apply) Rule 26’s

relevance and proportionality sandard to the Pepper Hamilton
RFPs.

The trial court’s failureto apply FERPA is all #1 more fraught, given the
court’s failure to apply Rule 26(b)’s sidiziantly lower threshal for relevance and
proportionality.

Rule 26(b)(1) provides that “[p]arsemay obtain discovery regarding any
non-privileged matter that iselevant to any party’s claim or defense and
proportional to the needs of the case’.Fed. R. Civ. P. 26(b)(1) (emphasis
added). The trial court cam@ must disallow discovery that is not relevant or not
“proportional to the needs of the cas&ee id. at 26(b)(2)(C)(iii). Rule 26 has
“never been a license to engagean unwieldy, burdemsne, and speculative
fishing expedition."Murphy v. Deloitte & Touche Group Ins. Plan, 619 F.3d 1151,
1163 (10th Cir. 2010).

The court abused its discretion by negensidering whether all information
that Baylor provided to Pepper Hamiltaactually is relevant to Plaintiffs’

heightened risk theory, which the court described as follows:
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even prior to their initialreports of sexual assault,
Baylor’'s discriminatory practices in handling reports of
sexual assault—discouragingtims from reporting their
assaults and failing to inviggate their claims or punish
their assailants—constituteé policy of intentional
discrimination that substantially increased Plaintiffs’ risk
of being sexually assaulted.

Tab.14, p.11.

Instead, the court simply “presumég[dhat “Baylor and Pepper Hamilton
did not collect documents or conduct intewsethat they did not expect to reveal
information about the school’'s complianoeder Title 1X.” Tab.43. pp.19-20. This
presumption cannot substitute for Rule 2@kevance test, which the Court did not
apply. That abuse of discretion is mdgd where Baylor put forward evidence
contradicting the court’s presumptioBaylor gave Pepper Hamilton “unfettered
access” to its files, meaning that Baylod diot prescreen for relevance to the Title
IX investigation.See Tab.24, pp.6-7 & Ex.2 1 8-11.

Courts have held that “[a] party m more entitled” to tinfettered access to
an opponent’s social networking communicas than it is to rummage through
the desk drawers and closets in his opponent’'s ho@entiola v. USMD PPM,
LLC, 223 F. Supp. 3d 575, 591 (N.D. Tex. 201d)ofing Moore v. Wayne Smith
Trucking Inc., No. Civ. A. 14-1919, 2015 Wb438913, at *2 (E.D. La. Oct. 22,
2015)). The order compels production ofd@lithe emails, data, and documents in

the employee files made available Repper Hamilton, except for privileged
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documentsSee Tab.19, n.1, Ex.A (RFPs 9, 17); .24, pp.6-7; Tab.43 n.8. By
ordering production on the sanseope that Baylor gave itwwn counsd in a
university-wide investigation, the couns allowing Plaintiffs to effectively
rummage through Baylor’s entire digital “hom&bdndola, 223 F. Supp. 3d at 591
The order casts “too wide a net” arghnctions inquiry into thousands of
nonparties personal information that isrfielevant and non-discoverablel.d.

Aside from the improper presumption a@élevance, this discovery is
disproportionate to the needs$ the case. Compliance withne facet of RFP 17
alone would yield production from aingle custodian of 47,326 documents,
including 32,000 that are FRPA protected, triggering 6,200 individual FERPA
notices, some of which involve sexual adtsauhile others involve sensitive topics
like self-harm assessmentsdaother types of studenbde of conduct violations.
Tab.48, Ex.A, 14. The court already fout® FERPA standard unsatisfied as to
records of conduct violations not invaitg sex sought by Plaintiffs’ “Issues of
Concern” RFPs. Tab.35, p.7.

The harm threatened by this or@@nnot be undone. Blay was entitled to
an order protecting thousands of nonpatudents and former students from the
guaranteed annoyance—and potential goeat embarrassment and harm—from
being confronted with FERPAotices as to these records for which Plaintiffs have

no genuine need. Fed. Biv. P. 26(c)(1).
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C. The trial court clearly abused its discretion in ordering
production of sex-related studentecords responsive to Plaintiffs’
“Issues of Concern” RFPs.

The trial court also clearly and imgiutably abused its discretion by
compelling production of serelated student records responsive to Plaintiffs’
dozens of “Issues of Concern” RFPs. Tab@@%3. Plaintiffs did not demonstrate a
genuine need for the records that outweigtes privacy interests of the affected
studentsSee Alig-Mielcarek, 286 F.R.D. at 527.

Plaintiffs’ “Issues of Concern” RPs encompass much information for
which Plaintiffs have no genuine nedédor example, the term “Conduct Code
violation” does not merely encompass s@ws in which Baylor investigated or
actually charged a student. Instead, the definition encompasses “any act that
violates Baylor's Student Conduct Code would constitute ‘misconduct’ under
Baylor's Student Conduct Code.” Tab.ZX.A, p.10. Taking this definition
together with the court’s interpretatiothe court has ordered the production of
every student recordince 2003elating to “sex” or “sexual conduct generally.”
Tab.35, p.8; Tab.20, Ex. A, RFP 40 duesting “all documents related to any
alleged incident which wodl involve any Issues of dbicern”). This order is
unprecedented in the scope and severity ofhitsat to student privacy interests,

and is a clear and indisputable adas$ the trial court’s discretion.
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Specifically, the order would requireqaluction of exterige files with no

relevance to Plaintiffs’ “heiglehed risk” claims, including:

o a student’'s complaint to dorm nsennel regarding a roommate’s
participation in consesual sexual conduct; or

o a student’s disclosure to a pessor of childhood sexual abuse or
sexual assault by a non-Baylor studenthe student’s hometown.

Even if such information were relevia mere “relevance” is not enough to
satisfy FERPA's balancing test. Plaifgifdid not carry FERPA’s heavier burden
here. Tabs.20, 22.

Alig-Mielcarek confirms that FERPA’s demding standard is not met
where a plaintiff's requests are expamsiand disproportionate to the need for
relevant discovery, particularly where nortps’ privacy interests are threatened.
In that case, the court granted the university’s motion to quash the plaintiff's
subpoena for production of certain noripaducational records based on FERPA
and Rule 26, even though those documaats “some relevancdbd the plaintiff's
claims. The court reasoned that:

as currently drafted, without angmporal or other limitations, the

demands are too broad. Plaintiffs demands are like a bulldozer that

levels an entire hill in hopes offiling some specks of gold. Again,

that Plaintiff seeks to bulldoze nonparty academic records provides
even more basis to sustain the objection.

Id. at 527.
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Here, Plaintiffs seek a mountain of nortgseducational records in search of
a speck that might lend credulity to théheightened risk” claim (assuming that
such a claim could be recognized), andaaterrible price to the privacy of the
students whose records would be exubsFERPA requires that schools notify
students of judicial orders requiringggaiuction of their records in advance of
compliance with the order20 U.S.C. 81232¢g(b)(2)(BXraig v. Yale Univ. Sch.
of Medicine, 2012 WL 1579484, at *2 (D. ConMay 4, 2012). Under the
protective order in this case (Tab.37)eated students will receive written notice
that a court has required production tbkir personal records relating to—for
example—their own sexual assaults.

The harms created by these FERPAa&s cannot be undone on appeal. A
decade-old, unpursued allegation of sexassiault will yield a FERPA notice to the
victim. And also to the accused, witcould react in anger upon learning of the
allegation. Further, a fileeference regarding conseaksgexual activity between a
couple would yield FERPA notices to both persons, perhaps fourteen years after
the fact.

Because mere receipt of such a notice may traumatize the recipient, at least
one court has required othdiscovery to be conductedfbes authorizing notices
to students who did not pursue sexual al$salegations to a hearing. The court

cited “concern[] about the impact th#tis letter may hae on the reporting
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Gonzaga female students; some of thesmen may not have shared their sexual-
assault experience with their loved epnggho may question why they received a
letter from Gonzaga, thereby possibly siag these women additional pain and
discomfort.” Hobbs v. Corp. of Gonzaga Univ., 2011 WL 4498970, at *1 (E.D.
Wash. Sept. 27, 2011Jab.21, p.14.

These concerns may be multipliedrdie given the broad span of the
discovery period. Furthermorthe trial court’s acceptance of an identity-protecting
chart as to medical and coetiag records demonstrates the lack of genuine need

for intrusive nonparty discovery on this broader scale.

lIl.  EVEN IF THE NONPARTY RECORDS WERE DISCOVERABLE, THE COURT
ABUSED |TS DISCRETION BY NOT ADOPTING ADDITIONAL PRIVACY
PROTECTIONS.

Even assuming the propriety of produatithe court abused its discretion by
refusing temporal and procedural protent for the student records at issue.
Specifically, the trial court (1) failed toroperly analyze whether nonparty records
are needed at this stage in the litigation; (2) improperly refused to employ a less
intrusive means of providing the infortian, such as a summary or spreadsheet;
and (3) refused to first allow an interldory appeal to detmine the validity of
the novel heightened risk claim—the omaim for which disovery of nonparty

records is sought.
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Finally, the protective order is wealash by the requirement that Baylor
advise nonparties as follows: “You mayyibu wish, hire an attorney, but you do
not need to do so in order to regiséar objection via eitheof the mechanisms
described above.” Tab.38] 4(c). This language inadvertently may discourage
students from seeking legal counsel to understand and assert their privacy rights.

A. Itis premature to allow discowery of nonparty student records.

So far there has been minimal disagvef the circumstances surrounding
the alleged treatment of the ten Plaintiffs. Until that discovery happens, neither
Baylor nor the Court can have any assueathat the broad discovery requested by
Plaintiffs is relevant and proportiondf. an “official policy” cannot be gleaned
from these ten Plaintiffs’ disparate exgerces across a fourteen-year period, then
they should not be allowed to wadediigh non-parties’ information looking for
one. Cf. Doe v. Bibb Cty. Sch. Dist.,, 688 F. App’x 791, 796 (11th Cir. 2017)
(stressing the importance of sufficiently similar circumstances of nonparties before
imposing Title IX liability).

Most Plaintiffs allege that they wemisinformed about their Title IX rights
or discouraged by counselors, doctanmsg other school employees. But no attempt
has been made to depose the healthepsabnals or other employees to inquire
about their clinical or administrative ptaes or to determine whether they acted

pursuant to some unlawful policy.
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In addition, there are substantial discrepancies between Plaintiffs’
allegations and Baylor's records. Foraexle, while Jane Doe 4 alleges that
Judicial Affairs did not assist her, Bayls emails show that Judicial Affairs
provided her with a Title IXights flyer and arrangedraeeting with the Title IX
coordinator. Tab.23 p.6, EX. Until the unique facts of Plaintiffs’ circumstances
are explored, neither the parties nioe Court can know which nonparty records
might be relevant to the Plaintiffs’ claims.

Understanding the Plaintiffs’ specific sitiions is essential because the only
potentially relevant nonparty recordsowd be those involving assaults in
substantially similar circumstances. Redesd of whether a plaintiff asserts a pre-
assault or post-assault claim, the allegathssment must occur within a “program
or activity” under the “substanti@ontrol” of the universityWeckhorst v. Kansas
Sate Univ., 2017 WL 3674963, *6 (D. Kan. Aug. 24, 201Dpe v. Bibb Cty. Sch.
Dist., 688 F. App’x 791, 797 (11th Cir. 201 stranger v. Duggan, 341 F.2d 745
(8th Cir. 2003);Pahssen v. Merrill Comm. Sch. Dist., 668 F.3d 356, 366 (6th Cir.
2012).

Even the Tenth Circuit case cited bye tHistrict court, focused on sexual
assaults within apecific university program, not incidents throughout the entire

university. See Smpson v. Univ. of Colo. Boulder, 500 F.3d 1170, 1174-75, 1184
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(10th Cir. 2007). Here, the ten plaintifteescribe completely different contexts
involving different alleged perpetas over a fourteen-year period.

Smpson also is distinguishable becs it focused onone university
administrator (a head coach) who haduattknowledge of prior assaults in a
specific program but continued to maintathe program without supervision.
Smpson, 500 F.3d at 1184. The court foundatithe head football coach was
sufficiently high in the organization to lodeemed a “policymaker” for the program
in question.See id. The coach’s knowledge of assaults by others in the same
program was sufficient to survigmmary judgment in that casd. at 1184.

This Court has repeatedly acknowledgedt thitle IX liability rests on the
knowledge of decisionmakers with authoritytake corrective action in response
to known abuseSee, eg., Salazar v. San Antonio Ind. Sch. Dist.,, 2017 WL
2590511, at *4 (5th Cir. Jurkb, 2017). Consequently, ain “official” policy does
not emerge from the Plaintiffs’ ten casesrnhhey should not be allowed to fish
through nonparty files looking for one. And even if the suggestion of a “policy”
were to appear, Plaintiffs’ discovery regtse should be limited to the particular

programs relevant to their own casesafify), and the knowledge of officials with

authority to take correctevaction. Tab.21, p.11-13.
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B.  Discovery of nonparty student record should be limited, at least
at the present time, to anonymous summaries.

Baylor offered to prodte a detailed spreadsheett all sexual assaults
brought to its attention since 2003 (to the extent the records are available and still
exist)—an approach that would elimiaathe need to release actual nonparty
records.

The proposed spreadsheet would cont@jrthe date of beged assault; (ii)
the date alleged assault svaeported to a Baylor employee; (iii) whether the
alleged victim was a Baylostudent; (iv) genders of ¢halleged victim and the
alleged assailant; (v) whereistunclear whether the afjed assailant was a Baylor
student or not, that information will aldme provided; (vi) whether Baylor knew
the identity of the alleged victim and theged assailant; (vilwhether the alleged
victim asked Baylor to keep the allegassailant’s identity confidential; (viii) the
location where the alleged assault occurred; (ix) how Baylor learned of alleged
assault; (x) the specific offices or typéBaylor personnelvho were made aware
of the alleged assault; and (xi) dispims of the complaint. Tab.29 pp.1-2.

This approach, or one similar to it, would protect the rights of nonparties in
their FERPA recordswhile providing Plaintiffs with the information that they

claim they need to inwtigate their claims.

*  This approach does not adequately proteminseling record communications, which are

privileged, or medical record communiaats presenting similar privacy interests.
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C. The district court should haveallowed an interlocutory appeal
before ordering production.

In the balancing process, the distradurt did not determine whether the
validity of that novel “heightened riskflaim—not previously recognized by this
Court—should first be tested in arteriocutory appeal under 28 U.S.C. 81292(b)
before allowing discovergf nonparty records.

Here, the court focused on judicial econy, noting that an interlocutory
appeal would not end the litigation giverethxistence of postssault claims not
barred by limitations. Tab.18,3.Failing to consider the privacy interests at stake
in deciding whether to allow an intedutory appeal was a clear abuse of
discretion, given the serious questiorn®@ the validity of the heightened risk
claims, as discussed below.

Title IX is a federal statute that prohibits gender discrimination in the
education programs and acties of educational institudns that receive federal
funds.See Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 280 (1998). The
only express remedy in the statute issaministrative cut-off of federal fundil.
at 288-89. In recognizing an implied rigbt action and in fashioning a liability
standard for such claims, the SupesnCourt determined that the school’s
opportunity for voluntary compliance shdulake place under conditions that are
roughly “comparable” to those in an rathistrative proceeding, which requires

notice and an opportunity for corrective actibsh.at 288-90.
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The Court held that, in sexual hasanent cases, which “do not involve
official policy of the recipient entity,"damages are not available unless an
“appropriate person” with authority tdend the discrimination” had actual
knowledge of the assault and respahdath deliberate indifferencéd. at 290-91.
The Court imposed a high standard twid the risk that the school “would be
liable in damages not for its own official decision but instead for its employees’
independent actionsld.

Accordingly, the Court rejected bdity standards bsed on negligence,
constructive notice, and gpondeat superior precisely because the recipient of
federal funds will not have known about the discriminatidnat 285-88. A lower
standard under Title IX wodl“frustrate the purposes” afe statute by diverting
funds from educational purposes to payndges claims whethe institution is
unaware of the discrimitian and is willing to institute prompt corrective
measuredd. at 285, 289.

After Gebser, the Supreme Court recoged in “certain limited
circumstances” a cause of action for dgembased on studetostudent sexual
harassmentDavis v. Monroe Cty. Bd. of Educ., 526 U.S 629, 643 (1999). In that
case, the Court held that damages arailable if an appropriate person with
authority to take corrective actioreaeives actual knowledgef peer sexual

harassment and responds with “deliberatifierence” that “subjects’ its students
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to harassment” that is “s®vere, pervasive, and obje€lly offensive that it can be
said to deprive the victim[ ] of accessttee educational opportities or benefits
provided by the schoolld. at 644-45, 648, 650-651.

Even then, liability is permitted only if the institution exercised “substantial
control over both the harasser and tdmomtext in which the known harassment
occurs.”ld. at 645 (emphasis added). The Supe Court recognized that peer
harassment “is less likely to satisfy thesequirements than is teacher-student
harassment,” and it furthebserved that universitiedo not “exercise the same
degree of control over [their] studerthat a grade school would enjoid: at 649,
653.

The requirement of “substantial corltremanates from the statute itseee
20 U.S.C. 81681(a) (the pnbition of discrimination applies to the recipient’s
“education programs and adgties”). Owing to the statutory language, courts have
rejected liability in cases which the sexual assaudid not occur in connection
with a school activitySee, e.g., Roev. S. Louis Univ., 746 F.3d 874, 883 (8th Cir.
2014). Nor can the “substantial controleslent be based solely on the fact that
the alleged offender is a Baylor studefituniversity does not have “substantial
control” over a student merely becausenay discipline an alleged offendex

post. See, e.g.,, Roe, 746 F.3d at 882-84c¢f. Davis, 526 U.S. at 646 (where
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misconduct occurs “during Bool hours and on schogrounds,” school retains
control over the context).

While most of the plaintiffs have laged assaults in off-campus contexts,
Plaintiffs have alleged thahree assaults occurred Baylor residence halls or
apartments; however, Plaintiffs have radkeged that Baylor had notice of any
pattern of rapes in these locations, hawve they alleged that Baylor had prior
notice of sexual misconduct by thikeged assailants in questidgee, e.g., Frazer
v. Temple Univ., 25 F. Supp. 3d 598, 614 (E.Pa. 2014) (dismissing student’s
claim based on a rape in her dorm whemversity did not have notice of any
prior sexual harassment by the accused student).

The Supreme Court requaerior actual knowledgebefore the assault—
that the student faced a substantial risls@fual assault in specific program or
activity of the university. Liability for student-to-student harassment requires
deliberate indifference tokhown harassment.”Davis, 526 U.S. at 644-645
(emphasis added). Actual knowledge is a “high b&ahches v. Carrolton-
Farmers Branch Indep. Sch. Dist., 647 F.3d 156, 167 (5th iIC2011). Constructive
notice “will not suffice.”Kelly v. Allen Indep. Sch. Dist., 602 F. App’x 949, 953
(5th Cir. 2015) (unreported3ee also Salazar, 2017 WL 2590511, at *4 (rejecting
liability where the only employee witactual knowledge was the principal who

molested the plaintiff)cf. Williams v. Univ. of Georgia, 477 F.3d 1282 (11th Cir.
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2007) (allowing claim when school offai knew that the same offender had
harassed others in the past).

Other courts have recognized thageneral problem of sexual violence is
not enough to establish either actual knowledge or deliberate indifferSeece.
Karasek v. Regents of the Univ. of Calif., 2016 WL 4036104, at *9-10 (N.D. Cal.
July 28, 2016)accord Pahssen, 668 F.3d 356, 363, 366 (stating that “an individual
plaintiff generally cannot use incidenisvolving third-party victims to show
severe and pervasiearassment”) (citingMVarth v. Sddin, 422 U.S. 490, 499
(1975)).

To avoid the effect of these misgi elements, the court held that the
Plaintiffs could proceed by showing andffaal policy or cusom.” Tab.14, p.16.
Case law, however, demonstratkat an official policyjunder Title I1X is an actual
institutional, programmatic decision, such as a discriminatory admissions pblicy
or a decision whether to fund a women’s spcfitle IX liability cannot be
premised on the independent actionsuniversity employees, particularly given
the prohibition of cortsuctive knowledge andespondeat superior liability under
Gebser. Yet the court below held that the Pigfifs could state a claim by showing

a discriminatory “custom.The word “custom,” howevepppears nowhere in Title

> Cannon v. Univ. of Chicago, 441 U.S. 677 (1979).

® Pederson v. Louisiana Sate Univ., 213 F.3d 858 (5th Cir. 2000)Mansourian v. Regents of
Calif., 602 F.3d 957, 967 (9th Cir. 2010).
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IX or in Gebser or Davis. It does appear in an entirely different statute, 42 U.S.C.
81983. AlthoughGebser referencedhe “deliberate indiffeence” language found

in Section 1983 jurisprudence, it did not borrow any other Section 1983 element.
Gebser, 524 U.S. at 282.

In short, “custom” is not the standafor Title IX, particularly when
divorced from Section 1983’s other ess&nelements, such as the requirement
that the plaintiff show that the entity*8nal” policymaker sanctioned the unlawful
custom or policy.See generally Beattie v. Madison County Sch. Dist., 254 F.3d
595, 602 (5th Cir. 2001)Bolton v. City of Dallas, 541 F.3d 545, 549 (5th Cir.
2008) (citation omitted)(when an officialidiscretionary decisions are constrained
by the entity’s policies, “those policies,tmar than the subordinate’s departures
from them, are the act of the municipality$ee, e.g., Rivera v. Houston Indep.

Sch. Dist., 349 F.3d 244, 249-50 (5th Cir. 200@Jthough the middle school was
in an area “where gang activity hasgisted for years,” the school boaddl not
have actual or constructive knowledge swhool personnel’sllaged custom of
tolerating gang activity; therefe, school board could not be held liable for death

of student killed in an apparentyang-related fighon school grounds).

"In Gebser, the Court used the “deliberate indiffeceit language from stion 1983 to capture

the concept of an institution that has “refuse[d] to take action to bring the recipient into
compliance.” 524 U.S. at 290. “Contphle considerations led twr adoption of a deliberate
indifference standard falaims under 81983 . . . I8. at 291.

- 45 -



The court purported to find support fine “custom” conept by referencing
a discussion iavis between the majority and disdever whether a school could
be held liable for failing to enforce r@evhen boys target girls on a widespread
level at school on a daily basis. Tab.p£&. But the Supreme Court and dissent
were addressing known haragsthin a specific contexsuch as boys preventing
girls from using a computer lab on a daily baSee 526 U.S. at 650-51, 682-83.
The Davis hypothetical provides no support fatbroad cause of action based upon
harassment that occurs in any context, or off campus, without notice to the
school.

By allowing claims based orfcustom,” and by omitting theDavis
requirements of prior actual knéedge and substantial control, the district court in
effect recognized a new cause of acton effectively eliminated any boundaries
on a school’s liability in damages fatudent-to-student harassment. Intrusive

discovery of highly sensitive nonparty clairsisould not be allowed in support of

such a novel theory absent a certification of an interlocutory appeal under 1292(b).

CONCLUSION

For the aforementioned reasons, Baylor requests that this Court issue a writ

of mandamus granting the relief set out in its Statement of Relief Sought.
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