SETTLEMENT AGREEMENT BETWEEN THE
ARIZONA DEPARTMENT OF HEALTH SERVICES
AND
SOUTHWEST KEY PROGRAM;, INC.

This SettlementAgreement (“Agreement”) is entered into between the State of Arizona, by
and through the Arizona Department of Healthviges (“Department”), andouthwest Key
Program, Inc. dba Southwest Key Programs, [ficicenseé& or “SWK”) which holds the
following licenses to operate behavioral residential facilities at thirteen (13) locations in the State
of Arizona: BH4497, BH4486, BH4292, BH3662, BH4825, BH4051, BH3660, BH3661,
BH4460, BH4474, BH1936, BH2426, B3%34(collectively “Licenses”).

RECITALS

1. The Arizona Department of Health Services (“Department”) is statutorily etiavigh

the authority to protect the health of the people of Arizdmezona Revised Statutes (“A.R.$.”

8 36:132(A)(1). To this endthe Director of the Department (“Director§ authorizedo “make

and amend rules necessary for the proper administration and enforcementofstihelating to

the publichealth.” A.R.S. 8 3@36(G). The Director is also required, pursuant to A.R.S. 8 36
405(A) and (B)(2),to “adopt rules to establish minimum standards and requirements for the
construction, modification and licensure of health care institutions necéssasyure the folic
health, safety and welfafeand, by rule, to “[p]rescribe standards for determining a health care
institution’s substantial compliance with licensure requirements.” Aaugrth A.R.S. § 36
401(A)(43), “[s]ubstantial compliance” means that “the nature or number of violaBuealed

by any type of inspection or investigation of a health care institution does not poset aisk to

the life, health or safety of patients or residents.”

2. According to A.R.S. 8 3801(A)(21), “[h]ealthcare institution” means “every place,
institution, building or agency, whether organized for profit or not, that providediésciith
medical services, nursing services, behavioral health services, health scsswiogs, other
healthrelated services, supervisory care services, personal care servicesateddicare

services. ” One classification of a health care institution is a residential care instituttba an
subclass of a residential care institution is a behavioral health residatitigl.f See A.R.S. 88§
36-401(A)(21), (40); Arizona Administrative Code (“A.A.C.")R-10-102(A)(9). According to

A.R.S. 8 36401(A)(40), a “[r]esidential care institution’ means a health care institudtber
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than a hospital or a nursing care institution that provides residents beds or residetgjal
supervisory care services, personal care services, behavioral health seivexged ccare
services or healtrelated services for persons who do not need continuous nursing services.”
According to A.A.C. R910-101(29), a “[b]ehavioral health residential facility’ means a health
care institution that provides treatment to an individual experiencing a behavialthl issue

that (a) [lJimits the individual's ability to be independent; or (b) [clemighe individual to
require treatment to maintain or enhance independence.”

3. SWK currently holds thirteen (13) Licenses to operate behavioral health residenti
facilities throughout the State of Arizorta provide residential healthelated servicesand
behavioral health services to children.

4. According to A.R.S. § 3@25.03(A), children’s behaviordiealth program personnel,
including volunteers, are required to have “a valid fingerprint clearandeissared pursuant to
title 41, chapter 12, article 3.by, within seven working days after employment or beginning
volunteer work, shall apply fa fingerprint clearance card.”

5. Pursuant t@womplaints received by the Departrhand the authority und&.R.S.8§ 36
424(C), the Department conductedmplaint inestigationsurveys onAugust 7 and 8, 2018 at
SWK’s Facility located at 1601 North Oracle Roddicson, Arizona, (No. BH4486); and on
August 9, 2018 aBWK’s Facility located at 1202 S™7Avenue, Suite 120, Phoenix, Arizona
(No. BH4497). As a result of the @ite surveys, the Department determined that Licensee had
multiple violations of A.R.S. § 3825.03,becausethe Facility’s administrator had failed to
ensure that personnel records maintained for each personnel member, employee, \amiunteer
studen included documentation of the individual'sompliance with the fingerprinting
requirements of A.R.S. § 385.03 thus posing a direct risk to the life, health and safety of
patients See A.A.C. 8§ R9-10-111.

6. As a resultof the violations, and the fact &h Licensee holds licenses for multiple
behavioral health residential facilities in Arizoriae Departmentheld a Provider Meeting with
Licensee on August 14, 2018. As a result of the Provider Meeting, Licensed agfaudit and
verify [that] all curent employees have current fingerprint clearance cards and are current in
their minimum training requirements by September 14, 2018” and to provide “[e]vidénce o
compliance on fingerprint cards and training” to the Department in writifRroyider

Agreemat”). Licensee failed to comply with the Provider Agreement.



7. The Licensee’s failure to comply with the Provider Agreemadtensure that all its
personnel members, employees, volunteers, and students have valid fingerpramicelea
and training posea direct risk to the life, health and safetfythe patients in their care.
A.R.S. § 36-427; A.A.C. 8§ R9-10-111.

8. Pursuant to A.R.S. § 3627(A)(1) and (3) and A.A.C. 8 RP0-111, the Department
issued a Notice of Intent to Revoke the Licenses on September 18, 2018. Licerbee tim
requested a hearing which waigbsequently scheduled before the Office of Administrative
Hearings (OAH), Case NQR2019BRFL-0041DHS for November 5, 2018at 8:30 am.
Pursuant to A.R.S. § 41092.06, Licensee requested andwvas granted an Informal
Settlement Conference (“ISC”), which was held@ctober 9, 2018. As a result of the ISC,

the following agreement was reached between Appellant and the Department.

AGREEMENT
As a result of discussions, in the interests of justice, judicial and adminsteattnomy, and for
good and valuable consideratidmcenseeand the Department agree to the following:
1. SWK agrees to pay $73,000 in a Civil Money Penaltiethe Departmenmo more than
thirty (30) days after the effective date of the Agreem&A.R.S. § 36-431.01.
2. SWK agrees to employ a thighrty health care consultant (“Consultant”) to evaluate the
Licensee’s quality management practicgaality managemensystems and effectiveness in
addressing the health and safety concerns of the Deparnmigir Arizona facilities no more
than ninety (90) days after the effective date of the AgreemEné Director shall approve the
Consultant before the Consultant begins the terms of their contract/employitheSWWK. The
Depatment may request SWK provide updates onGbasultantand their role at the Facilities
at any time during th€onsultant’'stenure; SWK agrees to respond to these requests within
twenty (20) working days from the request.
3. SWK agreesno more than ninet{90) days after the effective date of this Agreemient,
employan onsite evaluair at each Arizona facility (“Evaluator”) that is papproved by the
Director, to ensure that Licensee is implementing changes to protect the drehliafety of
residentdor no less than one (1) year, andp to two (2) yearshould theDirector require the
Evaluator to continue. The terms of theemployment and duties ofhe Evaluator must be

reviewed by the Director befotbe Evaluator'scontract/employment beginsThe Department



may request SWK provide updates on the Evaluator and their role at the Featileieg time
during the Evaluator's tenure; SWK agrees to respond to these requests wihig (20)
working days from the request.

4, SWK agrees that,yssuant tothe authorityin A.R.S. 8§ 36427(C) the admissions and
readmissions of residents to the Licensed Facilities are restricted as dhteh of the full
execution of this Agreement and remain restricted until the Licensed Facilgie® daonger in
substatial violation of the requirements of licensure of a residential behavioral Healtiy
and the Director is assured that the health and safety of the residentemg@oih immediate
danger. The Director shall lift the admission/readmission réstricy writing and give adequate
notice of such to SWK.

5. SWK agrees thatmotwithstanding A.R.S§ 36424B) the Departmentnay enter and
inspectany of itsArizona Facilities to ensure compliance with this Agreemamd compliance
with the statutes and les governing the Licensegthout notice for a period of two (2) years
from the effective date of the Agreement.

6. SWK agrees to voluntarily surrender License No. BH4292 located at 12030 Nofth 113
Avenue, Youngtown, AZ 85363 (“Youngstown”) and License No. BH4497 located at 1261 S.7
Ave., Suite 120, Phoenix, AZ 85007 (“Casa Phoenix”). Ifdesis are located at Youngstown
or Casa Phoenix at the time of the execution of this Agreement, SWK agreescaierll
residents within thirty (30) days frorhe effective date of this Agement to a facility with the
proper level of health care services and/or behavioral health care services foiddrggdmeing
relocated.

7. SWK knowingly waives allrights to appeal the allegations in the Notices of Intent t
Revoke for the Licensesursuant to Title 41, Chapter 6, Article 10 and Title 12, Chapter
Article 6.

8. SWK knowingly waives allrights to appeal the surrender of License No. BH4292
pursuant to Title 41, Chapter 6, Article 10 and Title 12, Chapter i¢|AR.

9. The Department agreesfite all necessary motions i@ase No2019BRFL-0041DHS
with OAH to ensure theonsolidatedcases arevacatedin accordance with the terms of this

Agreement



10.  Appellant agrees to comply with all rules, statutes and terms stated iAgitiement

upon receipt of a copy of the fully executdgreementand to comply with &bktatutes and rules
governing behavi@l health residential facilities

11.  No provision or principle of law or equity that holds the terms and conditicasvatten
document shall be interpreted against the party who drafted the Agreement.

12.  This Agreement may be modified only in writing.

13. A waiver of any requirement contained in this Agreement shall not be deemed to be a
waiver of any other provision.

14.  This Agreement shall be governed, construed and enforced by the laws of the State of
Arizona.

15. Each party to thisAgreementrepresents and warrants that the party executing this
Agreemenibon behalf of each party is fully authorized to sign thigeementand thamno further
approvals are required to be obtained from any persons or entities Agresmenthas been
reviewed by the parties and their legal counsel, or the parties acknowleddketh&itad the
opportunity to seek legal counsel concerning Agseemaet, but voluntarily chose not to seek
legal counsel.

16. If for any reason, any portions of tiAgreementare adjudicated invalid or unenforceable

by any court of competent jurisdiction, the court in its discretion will determinextieat of the
invalidity or unenforceability of the provision or provisions as they relate toAisement
Furthermore, the remaining unaffected provision or provisions ofAilyisementwill be valid,

fully enforceable and in effect. However, if the invalid or unenforceable provisiproeisions
materially alter the purpose and intent of tAgreement any court of competent jurisdiction

will have the power to reform thisgreemento the manifest intent and purpose of the parties to
this Agreement

17. This agreement may be signed in counterpart that shall together constitute a single
agreement. It may be circulated by facsimile transmission and shall be effactike date that

all parties have signed a copy of this agreement.



SIGNATURE PAGE

Juan Sanchez, President and CEM@ate Dr. Cara ChristDirector Date
Southwest Key Programs, LLC Public Health Services
dba Sothwest KeyPrograms Arizona Department dflealth Services

APPROVED AS TO FORM:

MARK BRNOVICH
Attorney General

Pdricia C. LaMagna Date Anna Finn, Esq. Date
Assistant Attorney General Attorneyfor Southwest Key Programs, LLC
Attorneyfor Arizona Department of Health Services
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