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RETURN RECEIPT REQUESTED

April 30, 2010

William H. Clay, Deputy Administrator KeSalazar, Secretary of the Interior
USDA APHIS Wildlife Services U.S. Dept. of the Interior

4700 River Road, Unit 87 1849 C Street, N.W.

Riverdale MD 20737 WashingtonD.C. 20240

Sixty-Day Notice of Intent to Suethe U.S.D.A. Animal and Plant Health
I nspection Service (APHIS), Wildlife Services program, and the U.S.
Fish and Wildlife Service Pursuant to the Endangered Species Act Re:
Predator -control activitiesthat may take endanger ed jaguar s (Panthera
onca) and ocelots (Felis pardalis).

Dear Deputy Administrator @y and Secretary Salazar,

The USDA Animal and Plant Health InspectiService’'s (“APHIS”) Wildlife Services
division is hereby notified that ti@enter for Biological Diversity inteds to file suit, pursuant to
the citizen suit provision of the Endangered Species Act (‘ESA”), 16 U.S.C. § 1540(g), to
challenge APHIS Wildlife Services’: (1) faile to avoid jeopardy to the endangered jaguar
(Panthera onca) in continuing to rely on the Decerb6, 1999 amendment to the June 22, 1999
Biological Opinion concerning program activities that may affect the jaguar; (2) failure to
consult with the Fish and Wildlife Service oygpgram activities that may affect the ocelot
(Felispardalis) in Arizona; (3) failure to timely reinitiate and complete consultation with the
U.S. Fish and Wildlife Service (“FWS”) regarding the impacts of program activities on the
jaguar and ocelot; and)(6ontinued authorization and ingphentation of activities that may
affect jaguars and ocelots prior to thaitgation and completin of consultation.

The Center for Biological Diversity also intends to file suit, pursuant to the ESA citizen
suit provision, 16 U.S.C. § 1540(g), to challery®'S’ (1) failure totimely reinitiate and
complete consultation concerning USDA APHAMSIdlife Services’ ongaig program activities
that may affect the jaguar and theelot and (2) failure to use the best available scientific and
commercial data available in issuing thimd 22, 1999 Biological Gpion and December 6,
1999 amendment.

[. Reguirements of the ESA

Section 7 of the ESA requires USDA APHIS Wildlife Services (“Wildlife Services” or
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“WS”), in consultation with FWS, to “insurdhat any action authoridefunded, or carried out
by the agency is not likely to (1) jeopardibe continued existence of any threatened or
endangered species or (2) resulthia destruction ordverse modification athe critical habitat
of such species. 16 U.S.C. § 1536(a)(2). “Actimiroadly defined to rlude all activities or
programs of any kind authorized, funded, or earout by federal agencies, including actions
directly or indirectly causing modifications tioe land, water, or air; and actions intended to
conserve listed species or thieabitat. 50 C.F.R. 8 402.02. Wildlife Services’ program is an
ongoing agency action pursuant to Section 7 of the ESA.

For each federal action, Wildlife Services mesjuest from FWS whether any listed or
proposed species may be present in the ardeeaigency action. 16 U.S.C. 8 1536(c)(1); 50
C.F.R. 8§ 402.12. If listed or proposed species beagresent, Wildlife Sgices must prepare a
“biological assessment” to determine whetherltbted species may be affected by the proposed
action. Id. The biological assessment must genetadlgompleted within 180 days. 16 U.S.C.

§ 1536(c)(1); 50 C.F.R. § 402.12(i).

If Wildlife Services determies that its proposed action may affect any listed species or
critical habitat, the agency must engagémmnal consultation with FWS. 50 C.F.R. § 402.14.
To complete formal consultation, FWS mushyde Wildlife Services with a “biological
opinion” explaining how the proposed action will affédot listed species or habitat. 16 U.S.C. §
1536(b); 50 C.F.R. § 402.14. Consultation must gelyebe completed within 90 days from the
date on which consultation is initiated. 16 U.S.C. 8 1536(b)(1)(A); 50 C.F.R. § 402.14(e).

If FWS concludes that the proposed actionll‘@iopardize the continued existence” of a
listed species, the biological opinion must outline “reasonable and prudent alternatives.” 16
U.S.C. 8§ 1536(b)(3)(A). If thbiological opinion concludes th#te action is not likely to
jeopardize the continued existence of a listext®gs, and will not result in the destruction or
adverse modification of critical habitat, FWtist provide an “incidental take statement,”
specifying the amount or extent of such inciaétdking on the listedpecies, any “reasonable
and prudent measures” that FWS considers negessappropriate to minimize such impact,
and setting forth the “terms and conditionsiithVildlife Services must comply with to
implement those measures. 16 U.S.C. § 1536(b)(4); 50 C.F.R. 8§ 402.14(i).

In order to monitor the impaxof incidental take, Wildlé Services must monitor and
report the impact of its action on the listed spedsWS as specified ithe incidental take
statement. 16 U.S.C. § 1536(b)(4); 50 &.F88§ 402.14(i)(1)(iv), 402.14(3). If during the
course of the action the amountexttent of incidental taking isxceeded, Wildlife Services must
reinitiate consultton with FWS immediately. 50 C.F.R. § 401.14(i)(4).

The reinitiation of formal consultation isquired and must lrequested by Wildlife
Services or FWS if (1) the amount or extent &frig specified in the incidental take statement is
exceeded; (2) new information reveals effectthefaction that may affect listed species or
critical habitat in a manner or to an extent nevusly considered; (3) ¢haction is modified in
a manner that causes an effedhi® listed species or critical h&di that was not considered in
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the biological opinion; or (4) a mespecies is listed or criticalbitat designated that may be
affected by the identified action. 50 C.F.R. § 402.16.

After the initiation orreinitiation of consultgon, Wildlife Services is prohibited from
making any irreversible or irreevable commitment of resources with respect to the agency
action which may foreclose the formulationimplementation of any reasonable and prudent
alternative measures. 16 U.S.C. § 1536(d).

Section 9 of the ESA and its implementnegulations prohibit th unauthorized “take”
of listed species. 16 U.S.C. § 1538(a){H;U.S.C. § 1533(d); 50 C.F.R. § 17.31. “Take"is
defined broadly to include harming, haiags trapping, capturing, wounding or killing a
protected species either directiiyby degrading its habitatee 16 U.S.C. § 1532(19 enter
for Biological Diversity v. Bureau of Land Management, 422 F. Supp. 2d at 1127 n. 7. Taking
that is in compliance with the terms and caiodis specified in a biogical opinion is not
considered a prohibited taking under Secfiaf the ESA. 16 U.S.C. § 1536(0)(2).

[11. The1999 Jaguar Biological Opinion and Amendment

On June 22, 1999, FWS completed a biologipahion for its nationwide animal damage
control activities for their affects on the jagu@mimal damage condl activities with the
potential to take jaguarsdlude trapping, snaring, poisoigi and pursuing with hounds. The
biological opinion reached a nonjeopardy conclusion and its incidental take statement included
five mandatory reasonable and prudent measures to be implemented through fifteen mandatory
terms and conditions. On December 6, 1999, i¥8¥&d an amendment to the previous
biological opinion, consisting itarge part of a modification dhe definition of “occupied
habitat” and insertion of magkelineating “occupied range” amdcupied habitat — areas in
which the terms and conditions apply.

The amended biological opinion limit&dildlife Services’ operations withiaccupied
range andoccupied habitat of the jaguar. Occupied ramgvas defined as “the geographic
boundaries of the Sierra Madrean archipelaghiwArizona and New Mexico, and include all
lands within the Arizona counties of Cochisel @anta Cruz, and Pineast of Organ Pipe
Cactus National Monument, Pinal east of Staggway 77 south of the Gila River, and Graham
and Greenlee south of the Gila River, amtlew Mexico, Hidalgo County” (Dec. 6, 1999
amended biological opinion, p. 4).

Occupied habitat consists of areas withioupied range within the counties of Hidalgo,
Cochise, Greenlee and Graham delineated series of 1:100,00@ale topographic maps
included as part of the amendadlogical opinion, and in pagiso annotated in the amended
biological opinion. Occupied jaguar habitatsaanly delineated for Hose areas where [Wildlife
Services] has an on-going program related to poedaintrol activities” f. 2), suggesting that in
the areas proximate to the delated occupied habitat the aggronducted and/or planned to
conduct ongoing activities — even though jaguars can reasonably be expected to use them. That
conclusion is bolstered in a Nal2, 1999 letter from Wildlife Servis district supervisor Alan
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May to Bruce Palmer of FWS{T]he lines we drew are alonggction lines, and in some cases
take in the very tips of hills which you may coresigaguar habitat. Approximately five sections
of deeded land on the Cowan’s ranch remaindoupied habitat’ on our map. | am reasonably
certain that Mrs. Cowan will still not be satesf with this. The areas remaining in ‘occupied
habitat’ are for the most part, very rough coyntith limited access. Mike and Brandon have
never worked these areas for coyote damagegement, and don’t expect to.” [See Appendix

1
The amended biological opinianannotation of the maje$ occupied habitat was
organized by county, as follows.

Hidalgo County, NM Occupied habitat consists oetAnimas, Guadalupe and Peloncillo
mountain ranges due to their coniity “with the major mountain goplex of the Sierra San Luis
in Mexico” (p. 3) Additionally,occupied habitat was delinedtalong portions of Foster and
Clanton draws, Animas Creek, and one of its uretairbutaries, along with a half-mile radius
on either side of the center of those streanmeéls, in recognition of #ir riparian values to
jaguars. Other areas were excluded, inagdhe following mountain ranges for separate
reasons: “The Smuggler Hills, and Pyramid andKTimountains are not included in this habitat
delineation due to sparse vedea, relatively low topographicelief, and limited extent of
rugged areas. The Alamo Hueco, Big Hatched, lattle Hatchet mountains were not included
due to the lack of habitat coactivity to other mouradin ranges and to ppriate habitat in
Mexico” (p. 3). The amended bagical opinion describes soraeeas immediately outside of
delineated occupied habitat: “The habitat bouiredasometimes provide only narrow buffers to
the mountains and in some cases even cross over the mountain toe slopes. However, this occurs
in areas which are generally dominated gsgtands which exteng the slope of the
mountains.” (p. 3).

Cochise County, AZ Only the Peloncillo Mountains arecinded as occupied habitat. “Other
mountain ranges in Cochise County would be carsid jaguar habitalbut delineation is not
necessary due to the lack of on-goW&’ activities in these areas” (p. 3).

Greenlee County, AZOccupied habitat consists only“tiie Peloncillo Mountains extending
from the southern-most end of the cqunbrth to the Gila River” (p. 3).

Graham County, AZ The Peloncillo and Pinaleno mountaame delineated as occupied habitat.
“Major areas of the Gila Valley, San Sim@alley, upper Sulphur Springs Valley, and Whitlock
Valley are not included in this habitat deation. The Whitlock Mountains are also not
included as jaguar habitat dteetheir relatively smakize and isolation” (p. 4).

The terms and conditions describing tmeifations on WildlifeServices’ activities
within occupied range and aguied habitat, as well as more generally, are as follows
(underlining in original):

¢ Animal damage control activities whichay possibly adversely affect the jaguar
authorized by WS within the occupied rargjehe jaguar shall require identification of
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the target animal to species before cordautivities are carried out. IF the identified
animal is a jaguar, that animal shall betsubjected to any control actions, and the
Service and appropriate State Witelagency contacted immediately.

e Within the_occupied rangef the jaguar, leghold traps shiaé restricted to rubber padded
(or equivalent) traps with a jaw spread emlent to a #3 Victor or smaller (maximum
jaw spread to 5.25 inches). Traps with a maximum jaw spread of less than 4.75 inches do
not have to be rubber-padded.apping within_ occupied habitaf the jaguar shall only
be conducted on a limited, case-lase basis. The Serviceadltbe notified by WS prior
to the use of traps within ogpied habitat of the jaguar. llAraps within_occupied habitat
with have a maximum jaw spread of 4.75 incbegreater are tbe checked daily, and
the WS Specialist must have approgiatjuipment on-hand to release a jaguar
unharmed. The daily check requirement can be met by use of remote transmitters that
signal whether a trap has been sprung. Svath a maximum jaw spread less than 4.75
inches used within occupied habitkt not have the requiremenf daily trap checks.
Trap baits used within occupied habgatll not include fish oils.

e The use of neck snarestin the occupied rangef the jaguar shatiot include occupied
habitat of the jaguar, and shall be limitecatwicultural/grasslandabitats only, avoiding
riparian corridors.

e If, within occupied habitadf the jaguar, a mountain liar black bear is the offending
animal, dogs will be a first choice if conditions are appropriate, tetténg animal rather
than less selective methods ohtrol. If a jaguar is inadviently chased and/or treed by
the dogs, the dogs shall be called off immexlyabnce it is realizethe animal is a
jaguar.

e Foot snares shall only beagswithin_ occupied habitatf the jaguar on a limited, case-by-
case basis. The Service shall be contacted/8yprior to the use dbot snares within
occupied habitat Foot snares shall only be useaatfirmed lion or bear kills at fresh
prey remains. When foot snares are usastoupied habitat they must be checked daily,
and the WS agent must have appropreduipment on-hand to release a jaguar
unharmed. The daily check requirement can be met by use of remote transmitters that
signal whether a trap has been sprung.

e The use of M44s within the occupied raraje¢he jaguar shall not include occupied
habitatof the jaguar, shall banited only to agricultural/gassland habitats avoiding
major riparian corridors, and alhbe baited only with fetid gat attractants (which felids
generally avoid) and shanot include fish oils.

¢ If the presence of a jaguarasnfirmed within the viciity (50 miles) of on-going or
planned animal control actiws, WS shall immediately atact the Service to review
what control activities are being implemented where, and if additional measures are
necessary to protect the jaguar.

e If any WS activities result in the capturejuiry, or death of a jaguar, the Service and
appropriate State wildlife agency mustdmntacted immediatelynd all WS activities
using similar capture methodsthin the occupied rangef the jaguar must by
immediately curtailed while consultation witfie Service is reinitiated. If a jaguar is
inadvertently captured, the WS agent, udegt professional judgeent [sic], should
determine the condition of tlaimal (giving special atteion to weather conditions,
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potential for heat stress, angyanjuries) and if the jaguar is in eminent [sic] threat of
further injury or mortality, it shall be imndeately released. If the jaguar appears in
satisfactory condition, the WS agent shaliigdiately initiate communication to the
Arizona Game and fish Department, Servengg New Mexico Department of Game and
Fish as appropriate, to ascertain expected response time for personnel permitted to
tranquilize and radio-collahe jaguar (as provided for under the Jaguar Conservation
Strategy). If this response time would require the animal to be confined for a period of
more than 24 hours, result in additional igjuor threaten its lifethe jaguar is to be
released immediately.

e WS cooperators within the occupied ramgehe jaguar shabbe informed by WS by
letter that take of jaguaincluding harm, injury, and harassment, is prohibited under the
Act and could result in prosecution. Algwovide information, as available, on the
identification of jaguar sign, and other infieation regarding the conservation of the
species.

e Any animal damage control adties authorized or carrieaut by WS shall be conducted
only after all appropriate permits (e.g., Federal, State, or other) have been obtained.

e WS, in coordination with the Service andpdssible, the Jaguar Conservation Team and
appropriate State wildlife agency, shallsa®n as practical (butithin three days)
investigate all credible reports of jaguars within the vicinity (50 miles) of any active
animal control activities which may affecetfpguar. The investigations shall include
appropriate field collection of & WS is encouraged toardinate these investigation
[sic] with the appropriate State wildliBgency and Jaguar Conservation Team, and use
the procedures for investigating obseimas and possible depredation by jaguar
developed under the Jaguar Conservation $lyat&ny access to private land in order to
complete an investigation shall requihe permission of the land owner. The
investigation and reporting to the Seerimay be accomplished through the cooperative
efforts of the Jaguar Conservation Team.

e WS will cooperate with the Service andpdssible, the Jaguar Conservation Team and
appropriate State wildlife agency, to invest@ahy reports of jaguans occupied range
The investigation and reporting to t8ervice may be accomplished through the
cooperative efforts of the Jaguar Conservation Team.

e A detailed report of each jaguar observatinvestigation conducted by WS shall be
provided to the Service and the Jaguans&rvation Team within 30 days of the
occurrence of each incident.

e An annual monitoring report shall be subndtte the Service bfpecember 31 of each
year, covering the previous fiscal year (@r through September), detailing any and all
animal damage control activitiesnducted within occupied habitatt the jaguar.

e All WS employees who conduct predator damaggmagement activitsewithin occupied
rangeof the jaguar shall be trained by exkpaced personnel identify jaguars and
jaguar sign, on procedures for recagland reporting jaguar observations, on
appropriate release techniquesjiguars which may be caughtsnares or traps, and on
identification of livestock depredations that may be caused by jaguars. Training will be
conducted in coordination, if possible, witte appropriate State wildlife agency and
Jaguar Conservation Team. Updated traimmpbe conducted as new information on
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the jaguar becomes available.

V. Significant New | nfor mation Since the 1999 Biological Opinion and amendment

Subsequent to the 1999 amended bialaigppinion, significahnew scientific
information has emerged about jaguar use oftathithe affects of capture on jaguars, and the
importance of United States habitats to cong@naf jaguars. The new information is found in
the following reports published or madeadable since 1999, amged chronologically:

e Miller, B. A. Rabinowitz, and C. Lopez. 2000. Review of jaguarservation strategy.
Unpublished memo from the Jaguar Conservalieam’s scientific advisory group to the
Jaguar Conservation Team’s habitat subcommittee. (Appendix II)

e Sierra Institute. 2000. Jaguar habin southern Arizona ardew Mexico: a report to the
habitat committee of the Jaguar Conservation Team. T. Povilitis and C. Johnson, eds.
Field Studies Program in Arizona, Univigyof California Extension, Santa Cruz.
(Appendix 111)

e Hatten, J.R., A. Averill-Murray, and W.E. Van Pelt. 2002. Chracterizing and mapping
potential jaguar habitat in Arizondongame and Endangered Widllife Program
Technical Report 203. Arizona Game and Fish Department, Phoenix, Arizona. On-line at
http://www.azgfd.gov/pdfs/w_c/jaguar/characterizing_mapping.jdppendix V)

e Menke, K.A. and C.L. Hayes. 2003. Evaluatwfrthe relative suitability of potential
jaguar habitat in New Mexico. New Mexi@epartment of Game and Fish. Santa Fe,
New Mexico. (Appendix V)

e Robinson, M.J. 2006. Habitat for jaguars ilrMNiglexico. Contracteport to Arizona
Game and Fish Department. Center for &gital Diversity. SilveiCity, New Mexico.
On-line at:http://www.azgfd.com/w_c/es/documents/Jaguar.NMHabitatReport.CBD.
200601.Final.pdf (Appendix VI)

e Bradley, C. 2006. “Suitable jaguar habitat inzdna based on seleati criteria.” Habitat
Subcommittee of the Jaguar Conservation Team. Map. (Appendix VII)

e Van Pelt, W.E., Potential jaguar habitatAnzona and New Mexico: Summary of Work
and Recommendations of the Jaguar Habitat Subcommittee dagiuar Conservation
Team. 2006. On-line at:
http://www.azgfd.com/w_c/es/documents/ JAGHABSummaryReport.20060413.Final.pdf
(Appendix VIII)

e American Society of Mammalogists. 2007. Ganvation of jaguars in North America.
Journal of Mammalogy, 88§:1574-1575. (Appendix IX)

e McCain, E. B. & J. L. Childs. 2008Evidence of resident jaguamianthera onca) in the
southwestern United States and the iggilons for conservation. Journal of
Mammalogy, 89(1):1-10.(Appendix X)

Information in these post-amended-biologicalrign documents invalidates the delineation
of jaguaroccupied range andoccupied habitat, as used in the amended biological opinion, and
suggests that a broader and more inclusive mbpeotection for jaguaraill be necessary to
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minimize take of jaguars.. Furthermore, the fate of the jaguar known as “Macho B,” who died in
March 2009, 12 days after being captured in a smazre, indicates that within this broader zone,
the measures outlined in the fifteen terms and conditions above are not sufficient to minimize
risks to jaguars. And the newfammation suggests that allowing&aof even a single jaguar, as

the amended biological opinioniscidental take statement pdtsy undercuts the goals of the
Endangered Species Act and is at odds thi¢ghconservation requirement of the act.

Jaguar use of habitat€onsiderable evidence haved®ped since 1999 indicating that
jaguars readily use grasslands, areas sptrse vegetation, areagh relatively low
topographic relief, and areas witmited ruggedness -- ¢hhabitat qualities that were used to
exclude “the mountain toe slopes” adjoining the Peloncillo Mountamthe Smuggler Hills,
and Pyramid and Tank mountains from delineasisroccupied habitat in Hidalgo County. The
new information about jaguars’ use of grasslaat$ areas with sparse vegetation, and relatively
low topographic relief also inditas that the Alamo Hueco, Bidatchet, and Little Hatchet
mountains are not lacking habitainnectivity to othemountain ranges or @ppropriate habitat
in Mexico; rather, grasslands, areas with spaeggtation, and/or gentsloping terrain separate
these mountains from other habitats, sashhe Animas and Peloncillo Mountains.
Accordingly, the Alamo Hueco, Big Hatchet anttle Hatchet mountains should be delineated
as occupied habitat.

The same new information applied in Grah@ounty, indicates that areas of the Gila
Valley, San Simon Valley, upper Sulphur Springdley, and Whitlock Valley should also be
delineated as occupied habitat. Finally, th&drimation indicates that relatively small montane
areas can serve as jaguar habitat when comhitbchdjoining grasslands, open areas, and/or
gentle terrain, and thus that the Whitlock Moumsaare not in fact isolated for jaguars and
should be delineated as occupied habitat as well.

Furthermore, information that was not aggaited and analyzed in 1999 indicates that
jaguars are likely to roam in the Unitedat&ts in the counties that are within jagoesupied
range but outside of tb counties in whicleccupied habitat has been delineated. And beyond
that, post-1999 information indicatéhat jaguars are likely toam in the United States outside
of occupied range, as well.

Several papers have appeared since the &®@dded biological opinion that shed light
on jaguar habitat use. The Jaguar Consemwdieam’s (“JCT") habitat subcommittee began
working in 1998 to develop and refine critefim what would constitute jaguar habitat in
Arizona and New Mexico. As part of this egise, the subcommittee consulted with the JCT'’s
Scientific Advisory Group. The Scientific Advisory Group responded with a memo dated
10/25/2000, by Brian Miller, Alan Rabinowitz ahrlos Lopez (Appendix Il) which included
this remark: “Itis likely that any animdlise. jaguars} dispersing into the U.S. will be young
males. That demographic group can trakedugh just aboutrey kind of habitat.”
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The habitat subcommittee revisésidraft criteria in response tbe scientists’ feedback.
The subcommittee’s final criteria for identifying suitable jaguar habitat included the following
two criteria:
Based on Brown and Lowe (1980) habitat agg@mns, the area must be in the Semi-
desert Grassland, PlainschGreat Basin Grassland, Sigyae Grassland, Interior
Chaparral, Madrean Evergreen WoodlaBdgat Basin Conifer Woodland, Petran
Montane Conifer Forest, Petran Subalpine Conifer Forest, Chihuahuan Desertscrub,
Arizona Upland Sonoran Desertscrub, or Gesdin Desertscrub. Areas in the Lower
Colorado River Sonoran Desertscrub, Moj@esertscrub, and Alpine Tundra are not
considered jaguar habitat.
And:
Areas with continuous row crop agriculture over an area greater than 1 square mile and
any agricultural crop areas immediatelyea@nt to those areas are not considered
adequate habitat. Areas with human reasidé development in excess of 1 house per 10
acres are not considered jaguar habitatea&rdeveloped for industrial purposes or a
combination of industrial and residential deymment that create a footprint equal to or
greater than 1 house per 10 a@esnot suitable jaguar habitat.

The inclusion of sparsely vegetd deserts and grasslands d@®ga for identifying potential

jaguar habitat is based on historic records optiesence of jaguars in these types of habitats
(and the exclusion of residentialdustrial and row crop areas ®ts, in part, jaguars’ historic
absence from developed areas) Afizona, 56% of all jaguar sightys that have been labeled as
Class 1 (physical evidence) a@thss Il (firsthand account from a reliable source) occured in
scrub grasslands in southeastern Arizona, and only 44% in other habitafexas, jaguars also
used grasslands and areas with gentle ter@amanches on the southésneat Plains of Texas,

far from mountains, used jaguar skins, as ateby a German naturalist who saw them wearing
jaguar skin quivers along the San Saba Rivdreixas as well as obseng Delaware Indians in

San Antonio selling pelts from two locallyHked jaguars for $18 apiece. In 1853, on the
Canadian River in northern Texas, near thé"I@@ridian, an Army Lietenant reported “a large
tiger.” In 1905, Vernon Bailey, working for tlkésh and Wildlife Service’s predecessor agency
Bureau of Biological Survey, remted details of jaguars killed throughout Texas, including areas
of the Great Plains, and in 1911,ilBg recorded another jagukitled the previous year near
London, Texas — also on the plains. John $af&lubon mentions a jaguencounter “on the

head waters of the San Marco.” And Spencdditd recorded a “vast number” of jaguars in

the “fertile valleys and tablelands of the Lower Rio Bravo, Nueces, and other Texan rivers.” A
jaguar was also killed, and pelt reported, sometime prior to 1988 the plains of northeastern
New Mexico?

Between 2002 and 2006, the JCT’s habitat satoittee developed a set of maps of
potential jaguar habitat in Aasona and New Mexico, with accompanying reports summarized in

1 Robinson, M.J. 2006. Habitat for jaguardNew Mexico. Contract report to Arizorizame and Fish Department. Center for
Biological Diversity. Silver Gy, New Mexico. On-line at:

http://www.azgfd.com/w_c/es/documerd@guar.NMHabitatRepwt. CBD.200601.Final.pdfpp. 9-10.

2 Hatten, et al, p. 14.

% Robinson, 2006, pp 3-4, 6.
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a final report. The first such map and report, prepared for the subcommittee by the students and
faculty of the Sierra Institute Field Studiésogram in Arizona (Uniersity of California
Extension, Santa Cruz, CA)The Sierra Institute report wasinded as part of the package of
maps and summary analysis in t@sommittee’s final report to the JETThe Sierra Institute
report utilized much the same criteria as fiabitat subcommittee was coalescing around, with
the exception that glicable vegetative biomes were notdid. The Sierra Institute report found
that “primary jaguar habitat” included tfi@lowing “mountain ranges, associated canyons,
riparian areas and major washes and wash complexes” —
e Baboquivari Mts.-Alter Valley washes
Mountains and highlands surroungdithe lower Santa Cruz River
Cienega Creek area and adjacent mountains
Santa Catalina and associated mountain ranges to the southeast
Upper Aravaipa Valleynd nearby mountain ranges
Chiricahua Mts. And associated ranges
Southern Peloncillo Mts. with San Badino and Animas Valley wash complexes
e Central Arizona-New Mexico Mts. (Black Riveorth to San Francisco Mts. and east to
Leopold Wilderness-Mimbres Mts.)
e Animas Mts. and nearby ranges

“Examples of important connectiribitat (corridors) include” —
e Agua Verde Creek-Davidson Canyon (coctiteg Santa Ritand Rincon Mts.)

e San Pedro River and associated washes (ctingeSanta Catalinas and Galiuro Mts., for
example)

e Dos Cabezas Mtns. (connectingi@ahua and Pinaleno Mtns.)

e Northern Peloncillo Mtns. (connecting the tr@hArizona-New Mexico Mts. with the
borderlands area)

e San Simon wash complexes (connectingeeht east and west mountain rangdes.)

The Sierra Institute map of jaguar habitat is depicted below (Figure 1):

4 Van Pelt, W.E., Potentialgaar habitat in Arizona and New Mexico: Summary of Work and Recommendations of the Jaguar
Habitat Subcommittee of the Jag@onservation Team. 2006. On-line at:
http://www.azgfd.com/w_c/es/documeftAGHABSummaryReport.20060413.Final.pdf

® Sierra Institute. 2000. Jaguar habitat in southern AriaodaNew Mexico: a report todthabitat committee of the Jaguar
Conservation Team. T. Povilitis and @h#son, eds. Field Studies Program in émiz, University of California Extension,

Santa Cruz..

® Vvan Pelt, W.E., 2006.

” Sierra Institute, 2000.
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[Figure 1.] Sierra Institute. 2000. Jaguar habitat in southern Arizona and
New Mexico: a report to the habitat committee of the Jaguar Conservation

Team. T. Povilitis and C. Johnson, eds. Field Studies Program in Arizona,
University of California Extension, Santa Cruz.

Two maps, which combined casisof the bi-state map, belofiFigure 2), “strictly apply”
the final “habitat criteria approved by the JAGCT.”

8 Van Pelt, 2006, p. 7.
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Potential Jaguar Habitat in Arizona and New Mexico

Based on criteria from the Habitat Subcommittee of the Jaguar Conservation Team

[Figure 2.] Center for Biological Diversity map developed for the Jaguar
Conservation Team’s habitat subcommittee that depicts potential jaguar
habitat according to the criteria approved by the subcommittee.

In addition, the New Mexico and Arizonarga agencies each developed jaguar habitat
maps$ of their respective states for the JCbitat subcommittee, each using an “alternative
analysis not based on the habitteria approved by the JAGCT” These state agency maps of
potential jaguar habitat, Figur8s& 4, below, largely depictubsets of the areas depicted in
Figure 2.

9 Hatten, J.R., A. Averill-Murray, @W.E. Van Pelt. 2002. Chracterizing andppiag potential jaguanabitat in Arizona.
Nongame and Endangered Wiigl Program Technical Report 203. Arizona Gaamel Fish Department, Phoenix, Arizona. On-
line athttp://www.azgfd.gov/pdfs/w_c/jaguar/characterizing_mapping dahke, K.A. and C.L. Haye 2003. Evaluation of the
relative suitability of potential jaguar habitat in New Mexico. New Mexico Department of Game and Fish. Santa Fe, New
Mexico. On-line at http://www.azgfgov/pdfs/w_c/jaguar/JagRpt4%20doc.pdf.

10 Van Pelt, 2006, p. 7.
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[Figure 3.] Hatten, J.R., A. Averill-Murray, and W.E. Van Pelt. 2002.
Characterizing and mapping potential jaguar habitat in Arizona. Nongame and
Endangered Wildlife Program Technical Report 203. Arizona Game and Fish
Department, Phoenix, Arizona; p. 21.
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[Figure 4.] Menke, K.A. and C.L. Hayes. 2003. Evaluation of the relative
suitability of potential jaguar habitat in New Mexico. New Mexico Department
of Game and Fish, Santa Fe, New Mexico; p. 22.
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A 2008Journal of Mammalogy article identified the known rege in the U.S. of the
jaguar known as “Macho B” as covering 1,35%kincluding two mountain ranges and the
intervening Sonoran lowlardksert of the Altar Valley: thus corroborating that jaguars transit
across vast areas in the U.S., including sparssdgtated and relatively gentle terrain between
sky islands.

The new information indicates that grasgls and deserts, ang many other habitats,
are likely to be used by jaguark.no longer represents the bastilable scientific information
to maintain, as the amended biological opiniontsdantal take statement does, that jaguars are
unlikely to be taken in grassids or desert habitats and thiere undeserving of substantive
protections there or in habitdtsat are accessible to jagu#tyteough traversing grasslands or
deserts.

Furthermore, information developed sid@99 indicates that jaguars are likely to be
present and affected by Wildlife Services activitighin occupied range bin the counties that
do not include occupied habitat. Those courdgiesSanta Cruz, Pima and Pinal. A map in the
2008Jouslr2nal of Mammalogy article indicates that Macho B inbiged both Santa Cruz and Pima
counties.

Finally, the maps and reports developadthe Jaguar Conservation Team’s habitat
subcommittee all indicate potential habitat fayyars in Arizona and New Mexico outside of
occupied range, most notably in the Gila headvgaand Mogollon Rim ggons. In addition, the
2006 Center for Biological Diveitg report documents three “Ga IlI” jaguar sightings in and
near the Gila National Forest in Grant, @atand Sierra Counties g the 1990s. Class Il
records, as defined by the Jaguar Consamateam, are observations made by a reliable
observer and/or accompanied by physical evidence. These records are as follows:

11 MccCain, E. B. & J. L. Childs. 2008. Evidence of resident jagiRastijera onca) in the southwestern United States and the
implications for consemation. Journal of Mammalogy, 89(1):1-10.
2 MccCain & Childs, p. 4.
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e August 25, 1990 observation by NM Highlardisiversity biology professor Gerald
Jacobi, Ph.D. and Donna Jacobi in the Gi&ional Forest immediately north of the
Aldo Leopold Wilderness;

e 1998 (date unrecorded) observation by Taod Boe Duffy near the San Francisco River
west of the Gila Wilderness;

e May 1999 observation and accompanying plasast by John Trewern in the Burro
Mountains south of Silver City’.

These records indicate jaguar use dadr@rCatron and Sierra Counties — and the
likelihood of use of additional habitats in Soagr&reenlee, Graham, Apache, Navajo and Gila
counties, since theseunties are in no way limited by impermeable physical barriers to
jaguar travel and are paot (or within easy migration range of) the same landforms that jaguars
evidently are already using. The amended bio&dgpinion does notdalress the presence of
jaguars in these areas.

Jaguars are at risk even in occupied habitgw evidence has emerged that jaguars
caught in leg snares are likelydoffer considerable risk, and thilat requiring the WS agent to
have appropriate equipment on-hand to relegaguar in a snare “unharmed,” will likely not
suffice to indeed keep jaguars from harm. Adatwg to a news reports made public after the
death of Macho B, three out of four jaguars oegd in snares in the U.S. or northern Mexico
died shortly thereafter; énfourth is unaccounted fot.

Take of even a single jaguandercuts species recoveris noted, on October 25, 2000,
three members of the Jaguar Conservation Te8giantific Advisory Goup, Brian Miller, Alan
Rabinowitz, and Carlos Lopez, sent a memth&JCT’s habitat subommittee (Appendix Il).
The memo affirmed that “all individuals of @mdangered or threatened species are important
whether they exist on the fringe or in the coréhef historic range. The important issue is to
restore connectivity thtghout the range to allow moveméatween, and survival of, the now
isolated animals.” The memo further opinedttirhe ability of an animal to move long
distances and return to establish a territory ioritginal area indicates that habitat in the US
may be important to a population of Sonoran jagu&iven if such habitat is only used for a
short period of time, it may allow a dispersing aalito survive until a territory opens in the
breeding population.”

The American Society of Mammalogists also affirmed the importance of jaguars
inhabiting the United States, calij their habitat in Arizona and NeMexico “vital to the long-
term resilience and survival tie species, especially irsppnse to ongoing climate change.”

3 Robinson, p. 8.

14 Arizona Daily Star, “Four jaguar captures, three deaths.” June 14, 2009. (Appendix XI)

15 American Society of Mammalogists. 2007. Conservation of jaguars in North America. Journal of bigynmal
88(6):1574
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(Appendix 1X) Under these circunasices, take of a single jaguatie U.S. must be seen as
unacceptably damaging to the prospect of restoring jaguars to these habitats.

V. Consultation is Required on Effects on Ocelotsin Arizona

On November 7, 2009, an ocelot was photographed in Cochise County, Afizona.
April 18, 2010, an ocelot was killed on Higaw60 between Superior and Globe, Arizoha.
The last ocelot before 2009 that wasfirmed in Arizona had been killed in 19841t is
evident that ocelots may hencefobe found in portions of Arizona where they may be affected
by Wildlife Services’ activities, rad it is incumbent on Wildlife Serwes to consult with Fish and
Wildlife Service on its program activities in Arizof@a effects on ocelots. Such a consultation
has not been completed.

The ocelot was listed as an endangered spettee U.S. on July 21, 1982. (47 FR 140).
A recovery plan was approved on August 2290, and a biological opinion addressing the
effects of Wildlife Servicesactivities on ocelots in souffexas was completed on August 15,
1997. No biological opinion has bedaveloped for the effects Wildlife Services’ activities
on ocelots in Arizona.

VI. Violations of the ESA

Wildlife Services has failed to timely reirate and complete the reinitiated consultation
with FWS regarding the affects of its activitiesjaguars and ocelots, inolation of the ESA.
16 U.S.C. 88 1536(a)(2), 1536(b)(1)(A), 1536(c)(1); 50 C.F.R. 88 402.12, 402.14(e),
402.14(i)(4), 402.16.

By allowing, authoring, and implementing amilkilling activities trat may affect listed
species, prior to the completion of reinitiated consultation with FWS, Wildife Services is
violating the ESA. 16 U.S.C. § 1536(@tver v. Babbitt, 924 F.Supp. 976, 982 (D. Az. 1995)
(“An agency must hold action in abeyanceilthe required consultation is completeld; at
985 (recognizing that the logging of Mexicaro#pd owl habitat constitutes a “per se
irretrievable and irreversible commitment of resourcad’)at 989 (enjoining “all activity” until
consultation is complete, and orohg the Forest Service to “dafor suspend all timber harvest
activities” until the re-consultatioine Forest Plans is complete).

Wildlife Services has further failed to ensure against jeopardy to the jaguar in
implementing the 1999 Biological Opinion, as amehde violation of the ESA. 16 U.S.C. 8§
1536(a)(2).

FWS has likewise failed to timely reinitiate and complete consultation concerning USDA
APHIS Wildlife Services’ ongoing program activitidgat may affect the jaguar and the ocelot.

16 Sky Island Alliance press releasehtip://www.skyislandalliance.orgaccessed 4/30/2010. (Appendix XII)

" Arizona Game and Fish Department press releasépatazgfd.net/artman/publish/NewsMedia/Arizona-Game-
and-Fish-collects-ocelobfind-dead-near-Globe.shtrakccessed 4/30/2010 (Appendix XIII)

18 U.S. Fish and Wildlife Service. 1990. Listed cats of Texas and Arizona recovery plan (with emphasis on th
ocelot). U.S. Fish and Wildlife 8éce, Albuquerque, NM., pp.7- 8.

APRIL 30, 2010, ENDANGERED SPECIES ACT SIXTY DAY NOTICE LETTER 17



FWS has further failed to use the best avadlagientific and commercial data available in
issuing the June 22, 1999 Bagiical Opinion, as amended.

VII. Conclusion

For the above stated reasons, Wildlifev8®s has violated and remains in ongoing
violation of Sections 7 of the ESA, and FW&s violated and remains in ongoing violation of
Section 7 of the ESA. If these violations afvlare not cured within sty days, the Center for
Biological Diversity intends to filsuit for declaratoryrad injunctive reliefas well as attorney
and expert witness fees and costs. 16 U.§1540(g). This notice letter was prepared based on
good faith information and belief after reasonabligent investigation. If you believe that any
of the foregoing is factually erroneous oaacurate, please notifys promptly.

VIIIl. ldentity of the Organization Giving Notice

The name, address, and phone number of the aagem giving notice of itent to sue under the
ESAs:

Center for Biological Diversity
P.O. Box 710

Tucson Arizona85702-0710
Tel: 520-623-5252

Sincerely,

ik

Michaeld. Robinson
ConservatiorAdvocate

Center for Biological Diversity
P.O. Box 53166

PinosAltos, NM 88053
Tel:575-534-0360
michael@biologicaldiversity.org

cc: Eric H. Holder, Jr., Attorney General
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001
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