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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

City of Beaufort, et al.,
Plaintiffs,
V.
NATIONAL MARINE FISHERIES
SERVICE, CHRIS OLIVER, in his official
capacity as the Assistant Administrator for
Fisheries, and WILBUR ROSS, in his official
capacity as the Secretary of Commerce,
Defendants.

And

State of South Carolina, ex rel Alan Wilson,
Attorney General,

Intervenor

South Carolina Coastal Conservation League,
et al.,

Plaintiffs,
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Wilbur Ross, in his official capacity as the
Secretary of Commerce; et al.,

Defendants.
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The Status Report submitted to this Court clearly demonstrates that a preliminary
injunction — one halting the imminent authorization of seismic testing off the coast of South
Carolina — is warranted. All of the elements for the granting of a preliminary injunction are met
in this case. See The Real Truth About Obama, Inc. v. Federal Election Comm., 575 F.3d 342,
346 (4™ Cir. 2009) [to obtain a preliminary injunction, plaintiff must establish (1) that he is likely
to succeed on the merits, (2) that he is likely to suffer irreparable harm in the absence of
preliminary relief, (3) that the balance of equities tip in his favor, and (4) that an injunction is in
the public interest]. Thus, we respectfully request that this Court grant the preliminary
injunction.

The Department of the Interior, given the opportunity to assure the Court in this Status
Report that “offshore activities” will be delayed in light of Secretary Bernhardt’s earlier
comments to the Wall Street Journal, has done just the opposite. BOEM Acting Director
Cruickshank has informed the Court that BOEM’s review of seismic testing permit applications
continues. Cruickshanck Decl. at 6. Because such review by BOEM is proceeding apace, and
because the initiation of seismic surveying is imminent, a preliminary injunction is necessary to
avoid the irreparable harm to South Carolina and its economy and citizenry which seismic testing
will inflict. An imminent decision to begin seismic testing off the coast of South Carolina — a
state whose economy is in large part tourism-based, and one where oil leasing has not been
authorized for the near future (or for decades in the past) is not in the public interest. Such a
decision is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law
under the APA. 5 U.S.C § 706(2)(A); Motor Vehicle Manufacturers Assn. v. State Farm, 463

U.S. 29 (1983).
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DOJ and Director Cruickshank respond to this Court’s inquiry matter of factly. They
state that neither the Department of Interior nor its Secretary have made any “announcement”
about “wait[ing] with respect to offshore activities” while appeal of Judge Gleason’s decision
runs its course. See League of Conservation Voters v. Trump, 363 F.Supp.3d 1013 (D. Alaska
2019). A press conference or release by the Department or Secretary is probably not what the
Court had in mind in making its inquiry, however. Such a response fails to address the fact that

Secretary Bernhardt’s interview with the Wall Street Journal in April set off a nationwide frenzy

to the effect that the Administration’s offshore drilling plans, initiated by the President’s
Executive Order 13795, had been put “on hold” because of the League of Conservation Voters
decision. It is easy to see why everyone thought this because in the interview, Secretary
Bernhardt stated that “[b]y the time the court [Ninth Circuit] rules, that may be discombobulating
to our plan.” Indeed, the Charleston Post and Courier reported on April 25, in response to the
Secretary’s comments, that “[s]earching and drilling for oil offshore South Carolina or along the
rest of the U.S. coast won’t happen anytime soon, the Interior Department announced Thursday.”
In addition, Governor McMaster made a statement praising the decision. This Court’s order
requesting a Status Report ensued. See Attachment 1 (herein).

Notwithstanding all this “fast and fancy footwork™ by the Secretary, however, the BOEM
Director now states that “[t]he Department is simply evaluating all of its options in light of that

recent court decision to determine the best pathway to accomplish the mission entrusted to it by

the President.” Cruickshank Decl. at | 5 (emphasis added). Such “mission” is obviously the one
set forth in the President’s Executive Order 13795, and one we believe is ultra vires, as well as

arbitrary and capricious.
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Moreover, in his response to the Court, Director Cruickshank addressed the question of
seismic testing directly. He states that the Alaska decision has no effect “on agency authority to
approve proposed seismic survey activities (in the Atlantic OCS or elsewhere). BOEM

regulations provide that it may authorize seismic survey activity in the OCS even in areas of the

OCS that are not open to oil and gas leasing, and BOEM has done so in the past.” (citing legal

authorities) Cruickshank Decl. | 4 (emphasis added).

In other words, BOEM is moving full speed ahead on seismic testing, notwithstanding
Secretary Bernhardt’s earlier statements and the impressions they may have created, and
notwithstanding the Alaska decision. As we have argued previously, Judge Gleason, in an
earlier Order denying the federal defendants’ Motion to Dismiss, concluded that there existed an
imminent risk of harm for purposes of Article I1I standing even though federal defendants argued
no harm had yet occurred because “there are multiple steps to obtaining leases and drilling
permits” and those steps had not yet materialized. League of Conservation Voters v. Trump, 303
F.Supp.3d 985, 996 (D. Alaska 2018). In the Alaska Court’s view, “[t]he Executive Order itself
demonstrates that oil and gas exploration activities are intended to be imminent.” Here, Director
Cruickshank, as stated, expresses an intention to find the “pathway” to “accomplish the mission
entrusted to [the agency] by the President” by that Executive Order. Obviously, seismic testing
is the first step to carrying out the President’s “mission” and BOEM makes it clear in its Acting
Director’s Declaration that it is undeterred by either the League of Conservation Voters decision
or the Secretary’s earlier remarks; it is proceeding ahead with the seismic permits. Thus, the
initiation of seismic testing is imminent.

Furthermore, as we have previously argued, most recently in our Opposition to the Partial

Motion to Dismiss, the granting of a preliminary injunction halting seismic testing ‘does not
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depend upon BOEM making a final formal decision on seismic testing permits.” Memorandum
In Opposition at 27. There, we referenced the Fourth Circuit decision, Arch-Mineral Corp. v.
Babbitt,, et al., 104 F.3d 660 (4™ Cir. 1997), which held that a “functional” approach to ripeness
is what is required. We further stated:

According to the Arch-Mineral Corp. Court, when the agency decision
becomes a “foregone conclusion, simply a formality,” it is ripe. Thus, the
Court found that “[g]iven the degree of certainty of OSM’s decision, and our
freedom under Fort Sumter and Abbott not to be bound by a formalistic
approach to reviewing decisions, we label OSM’s action ‘final.”” Id. at 668.
Likewise, in this case, BOEM is already on record in its May 10, 2017 Press
Release, entitled “Interior Department Advances America-First Offshore
Strategy,” stating that “[s]eismic surveys are not expected to have significant
impact on marine mammal populations or the environment....” Moreover, the
Release stated:

[tloday’s action reverses a decision by the previous administration that
ordered the Bureau of Ocean Energy Management (BOEM) to deny
the permit applications. That decision underestimated the benefits of
obtaining updated G&G information and ignored the conclusions of
BOEM’s Atlantic G&G Programmatic Environmental Impact
Statement and Record of Decision, which showed that no significant
impacts are expected to occur as a result of these seismic surveys.

... Thus, here, as in the Fourth Circuit decision of Arch-Mineral Corp., the
BOEM decision, while it may not yet be technically final, nevertheless, is a
“foregone conclusion.” As Judge Anderson concluded in Stouffer Foods,
supra at * 4, the impact of the Executive Order “is immediate and significant
enough to make the issues raised appropriate for judicial review at this stage.”
Accordingly, contrary to the federal Defendants’ arguments, the Complaint
sets forth a claim for relief in this regard.
Id. at 28-29. Accordingly, based upon the responses in the Status Report and the authorities
referenced herein and in previous Memoranda to the Court, the harm to South Carolina is
irreparable, tips strongly in South Carolina’s favor, and is imminent.
Moreover, any decision to launch full scale seismic testing in an area which has remained

off limits to leasing for decades, and in an area the Department of Interior has deemed immune

from leasing in its 2017-2022 leasing plan, is not in the public interest. Further, such a reversal
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from BOEM’s January 6, 2017 decision to deny seismic testing because no leasing would occur
for at least five years, is arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law in violation of the Administrative Procedure Act. 5 U.S.C. § 706(2)(a). As
we have repeatedly noted, BOEM, in denying the six pending seismic testing permits, advised
the public on January 6, 2017 that

“[i]n the present circumstances and guided by an abundance of caution, we
believe that the value of obtaining geophysical and geological information
from new airgun seismic surveys in the Atlantic does not outweigh the
potential risks of those surveys’ acoustic pulse impacts on marine life,” said
BOEM Director Abigail Ross Hopper. “Since federal waters in the Mid and
South Atlantic have been removed from leasing consideration for the next five
years, there is no immediate need for these surveys.”

Attachment 2 (herein) (emphasis added).

And yet, BOEM now reverses its earlier prudent decision made by its former Director, as
a result of the President’s Executive Order 13795 and Secretarial Order 3350. Attachment 3
(herein). The Secretary stated in his Order that the Order “is designed to implement the
President’s directives and take other actions to ensure that responsible OCS exploration and
development is promoted and not unnecessarily delayed or inhibited,” when the previous
Administration had shortly before concluded the opposite.

In responding to the Court, Director Cruickshank made it clear that he too was carrying
out the President’s “mission.” His answer, in indicating BOEM is moving forward on seismic
testing, is that BOEM possesses the authority to approve seismic testing, notwithstanding any
moratorium or exemption from leasing — a “because we can, we will” approach. Such response
disregards BOEM’s previous decision that found no “immediate need” for such testing “[s]ince
federal waters in the Mid and South Atlantic have been removed from leasing consideration for

the next five years. . . .” Clearly, the 2017-2022 Department of the Interior leasing plan, which
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excluded the South Atlantic from any leasing whatsoever, remains in place for some time to
come, perhaps even to the year 2022. Thus, while seismic testing may be legally authorized,
certainly it does not, of course, mean that is rationally based. It is not here.

Former BOEM Director Abigail Ross Hopper, in her January 5 Memorandum issued the
day before BOEM’s public announcement denying the seismic testing permits, explained in
some detail why it is imprudent to authorize seismic testing in an area off limits to leasing. Her
directions were as follows:

[t]his Memorandum directs you to deny the pending applications to conduct
airgun seismic surveys in the Mid- and South Atlantic Planning areas using
the authority granted under Section 11 of the Outer Continental Shelf Land
Act (OCSLA). My decision, derived after thoughtful consideration of
multiple factors outlined below, is based on the immediate need for seismic
survey information in light of the Secretary’s decision to remove the Atlantic
Program area from the 2017-2022 Five year Oil and Gas Program and the
promise of emerging noise-quieting technologies. Additionally, given the
risks identified in BOEM’s Atlantic Outer Continental Shelf (OCS) Proposed
Geological and Geophysical (G&G) Activities Mid-Atlantic and South
Atlantic Planning Areas Final Programmatic Environmental Impact Statement
(“PEIS”), issued in February, 2014, and the accompanying Record of
Decision (ROD), signed in July 2014, the value of obtaining the information
from the surveys does not outweigh the risks of obtaining said information, in
light of the removal of the Atlantic from consideration for leaving during the

next five years.

(emphasis added). The BOEM Director cited authority contained in the OCSLA for her
decision:

[c]onsistent with the foregoing, Section 11(g) of OCSLA specifies what
determinations must be made by the Secretary before authorizing G&G
permits under OCSLA.

... (3) such exploration will not be unduly harmful to aquatic
life in the area, result in pollution, create hazardous or
unsafe conditions, unreasonably interfere with other uses
of the area, or disturb any site, structure, or object of
historical or archeological significance.
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43 U.S.C. § 1340(g) . . . Sections 11(a) and 11(g) of OCSLA do not provide
an unrestricted right to the exploration of the OCS and leave to the Secretary
the discretion to approve or deny G&G activities governed by Secretary. . . .
The Secretary may not authorize G&G activities that are not consistent with
the criteria listed in Section 11(g), but otherwise has discretion regarding the
G&G permits issued....

Id. at 12.
She explained that the risk of harm to marine mammals was simply too great, given that leasing
had been removed (or withdrawn) for a five year period:

. . . mitigation measures outlined in BOEM’s PEIS and included in the
ROD should contribute substantially to preventing hearing damage and
biologically significant disruption of NARW [North American Right
Whale] behavior. However, some NARW’s would doubtless be
disturbed by seismic activity in the Atlantic. Given that next Five
Year Program excludes the Atlantic from leasing from 2017-2022, and
the potential for less intrusive seismic technologies in the near future,
the potential disadvantage to the small, critically endangered, and
declining population is not worth the risk.

Attachment 3 (herein).

This decision by the former BOEM Director to deny seismic testing based upon a
moratorium from leasing has history on its side, in addition to scientific analysis. The South
Atlantic has been off limits to seismic testing for decades because there has been no leasing in
the South Atlantic during that time. One commentator chronicles a portion of this history as
follows:

Resolutions were introduced in the House and Senate to prohibit new OCS
energy development in areas currently under moratoria. . . . Senator Kerry
(Democrat, Mass.) added an amendment to the Department of the Interior’s
appropriations bill that prohibited any pre-leasing activities, including seismic
testing, geophysical testing, pilot program, and drilling in OCs protected
areas. . . . Senator Kerry stated, “[t]his amendment makes sure drilling in
protected areas — rejected by the states and further rejected by the Congress —
cannot be achieved by backdoor, stealth actions at the Department of
Interior....
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The Kerry amendment was incorporated into the Department of the Interior’s
fiscal 2002 appropriation bill. . . . No pre-leasing, leasing, or development
activities can occur in the areas identified by President Clinton in 1998,
regarding North Central, and Southern California; the North Atlantic;
Washington-Oregon; and the Eastern Gulf, south of 26° North latitude. . . .
There is also a ban on leasing in North Aleutian Basin Alaska, outside of the
lease sale 181 area in the EGOM, and in the Mid and South Atlantic. . . .

Fitzgerald, “The Seaweed Rebellion: Florida’s Experience with Offshore Energy Development,”

18 J. Land Use & Envitl. L..1, 68 (2002). Thus, as Judge Gleason concluded in the most recent

[1X3

League of Conservation Voters case, “‘there would be no apparent incentive for the industry to
conduct seismic surveying in areas closed off form drilling.”” 363 F.Supp. at 1020, n. 34.

In short, the Status Report submitted to this Court provides all the more reason for the
granting of a preliminary injunction. Seismic testing is imminent, and such testing poses great
harm to South Carolina. As BOEM earlier concluded, the risks of seismic testing outweigh the
need for it, considering that the Mid and South Atlantic are off limits to leasing for five years to
come and have been for decades. The reversal of this decision is based upon nothing more than
carrying out “the mission entrusted to [BOEM] . . . by the President.” Cruickshank Decl. at 5.
Such a decision is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law” and should be enjoined.

Respectfully submitted,
ALAN WILSON
Attorney General
Federal ID No.10457
ROBERT D. COOK
Solicitor General
Federal ID No. 285

Email: rcook@scag.gov

[signature block continued on next page]
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/s/ J. Emory Smith, Jr.
J.EMORY SMITH, JR.
Deputy Solicitor General
Federal ID No. 3908
Email: esmith@scag.gov

T. PARKIN C. HUNTER

Senior Assistant Attorney General
Attorney Id. #2018

Email: phunter@scag.gov

MATTHEW D. HOUCK
Assistant Attorney General
Fed. ID No. 11588

Email: mhouck@scag.gov

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
Phone: (803) 734-3680

Fax: (803) 734-3677

May 13, 2019
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ATTACHMENT 1

POST AND COURIER ARTICLE: OFFSHORE SC OIL AND GAS
SEARCH PUT ON HOLD AS TRUMP ADMINISTRATION
WAITS ON COURT RULING

APRIL 25,2019
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5/13/2019 Offshore SC oil and gas search put on hold as Trump administration waits on court ruling | News | postandcourier.com

SPECIAL COVERAGE

Have a complaint about a South Carolina judge? Help us investigate.

https://www.postandcourier.com/news/offshore-sc-oil-and-gas-search-put-on-hold-as/article_427e1048-6785-11e9-
aa47-2b281a3f6osf.html

Offshore SC oil and gas search put on hold as Trump
administration waits on court ruling

BY BO PETERSEN BOPETE@QPOSTANDCOURIER.COM
APR 25, 2019

Anti-drilling concern is turning from the threat of spills from offshore rigs to the industrialization of the South Carolina
coast to export natural gas and oil. File/Provided

SUBSCRIBE FOR $2.98 / WEEK

https:/www.postandcourier.com/news/offshore-sc-oil-and-gas-search-put-on-hold-as/article_427e1048-6785-11e8-aa47-2b281a3f605f.html 1/5
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5/13/2019 Offshore SC oil and gas search put on hold as Trump administration waits on court ruling | News | postandcourier.com
Searching and drilling for oil and natural gas offshore South Carolina or along the rest of

the U.S. coast won't happen anytime soon, the Interior Department announced Thursday.

In a decision watched on both sides of the country, Interior Secretary David Bernhardt
said the department will wait on the result of its appeal to a recent court ruling that

centered on the Arctic before going forward anywhere offshore.

The decision came after a court blocked the Trump administration from restarting drilling
in areas of the Alaskan Arctic where it was previously banned by the Obama

administration.
Berhardt’s comments were first reported by The Wall Street Journal.

The surprising announcement set off a wave of social media comment among conservation

groups that oppose the work, along with millions of coastal residents and other interests.

“This decision is the result of constant pressure from coastal communities, environmental
groups and elected officials who made it abundantly clear that offshore oil and gas drilling
is dangerous, unwanted and a threat to our economy and way of life,” said U.S. Rep. Joe

Cunningham, D-S.C., who ran for office opposing the offshore work.

Cunningham drew both praise and criticism for blowing an air horn in a House
subcommittee hearing on drilling to call attention to how loud and disruptive seismic

blast-testing is to sea creatures such as whales.

Sponsored

Looking for a Job in Hospitality? Get Certified in 9 Days

- The hospitality and tourism industry is booming in the Charleston area, with the number of

| visitors increasing nearly 50% in the last seven years.

“However, this fight is far from over. We need legislation to permanently ban offshore oil
and gas drilling and make sure that no administration can put our communities at risk.

Congress must pass my bipartisan legislation as soon as possible,” he said.

https:Ifwmv.postandcourier.comlnewsloffshore-sc-oil-and-gas-search-pul-on-hold-as/article__d27e 1048-6785-11e9-aa47-2b281a3f605f.html 215
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5M13/2019 Offshore SC oil and gas search put on hold as Trump administration waits on court ruling | News | postandcourier.com
Opponents have fought for more than six years against opening the Southeast coast to
exploration. The Obama administration closed the waters in 2016. But President Donald

Trump restarted the process for the years 2019 to 2023.

In South Carolina, the issue pits a concern for the environment and a multibillion-dollar
tourism industry against potential revenue and jobs. Nearly every coastal government in
the state, along with hundreds of businesses and thousands of residents, have publicly

opposed the move.

S.C. Attorney General Alan Wilson has sued to stop the work, using the same arguments

as were made in the Alaska case.

Most coastal state legislators support some sort of ban. At least some inland legislators
favor the pursuit of drilling for its economic opportunity and likelihood of attracting

business.

After dueling bills that either blocked or promoted onshore infrastructure to support the
drilling work each passed a House subcommittee, the Senate last week approved a proviso
by Sen. Chip Campsen, R-Isle of Palms, to prevent state or local governments from
approving plans to build any support facilities.

The proviso — which is a clause in the proposed budget — would take effect for the budget
year. The budget is still being debated.

The first of five interested companies has won a federal permit that could include seismic
testing off South Carolina, and is being sued by opponents. A decision on the remaining
permits are expected by the end of April. Bernhardt, a former oil and gas industry lobbyist,

was expected to push drilling forward after his appointment earlier this month.

Expanding offshore drilling was a campaign promise and has been enough of a priority for
Trump that during the partial federal shutdown late last year and earlier this year he
called back Bureau of Ocean Energy Management workers — with pay — to keep

processing offshore seismic testing permits in the Atlantic.

hitps://www.postandcourier.com/news/offshore-sc-oil-and-gas-search-put-on-hold-as/article_427e1048-6785-11e9-aa47-2b281a3f605f.html 35



2:18-cv-03326-RMG  Date Filed 05/13/19 Entry Number 282-1 Page 5 of 6

5/13/2019 Offshore SC oil and gas search put on hold as Trump administration waits on court ruling | News | postandcourier.com
The testing was expected to be permitted any day now, despite the growing opposition that
included Gov. Henry McMaster, an early Trump supporter, and other Republicans who
promoted environmental concerns associated with drilling.

“Today’s announcement is great news,” McMaster said in a statement Thursday. “South
Carolinians can remain confident that we will continue our efforts to protect our pristine
coastline and invaluable tourism industry from the destructive threats of seismic testing

and offshore drilling.”

Nat Mund, the Southern Environmental Law Center’s director of federal affairs, said he
hoped the move signals the administration is listening to the bipartisan opposition.

“Secretary Bernhardt may be closely aligned with the oil industry but he also recognizes
the political reality of such an unpopular proposal,” Mund said.

Randall Luthi, the National Ocean Industries Association president, said the hold was a
not a final plan, but called it a hard stop that negates months of environmental and

economic analysis for the work.

“While there is no firm guess on what ‘indefinitely’ means, it clearly indicates we won't see
a draft plan tomorrow, nor did we expect to. However, Interior should still evaluate the

option of moving ahead with a proposed plan,” he said.

Reach Bo Petersen at @bopete on Twitter or 843-937-5744.

BO PETERSEN
Science and environment reporter. Author of Washing Our Hands in the Clouds.

- Similar stories from The Post-and-Courier- —— -

https:llwww.postandcourier.comlnewsloffshore-sc-oiI-and-gas-search-put-on-hold—as/article_427e1048—6785-11e9-aa47-2b281 a3f605f.html 4/5
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5/13/2019 Offshore SC oil and gas search put on hold as Trump administration waits on court ruling | News | postandcourier.com
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ATTACHMENT 2

BOEM ANNOUNCES FIVE YEAR MORATORIUM ON
LEASING AND SEISMIC TESTING

JANUARY 6, 2017
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1/28/2019 BOEM Denlos Atiantlc Seismic G&G Pemmils | BOEM
P
—
—
Bureau of Ocean Enel N - e
HomManagement hed TR 2ESRE e

BOEM Deniés Atlantic Seismic G&G Permits

01-08-2017 WASHINGTON, BC .

Contact: Connlo Gillatle
202-208-8387

The Bureau of Ocean Ensrgy Menagomont (BOEM) tedsy srnounced the denfal of six panding gecphyslcal and geclogical (G8G) penmit applications lo conduct

afrgun selsmic survays In the Mid- and South Atiantic Planning Aress of the Allantia Ocesn, The dacision 15 based on anumber of lactors, including a diminished need

gw addltiona! selsmic survey Information because the Atiantic Program Area hag baan removed from the 2017-2022 Outer Continental Shelf Ol and Gas Leasing
rogram.

“In the pressnt circumstances and gulded by an sbundance of caution, we belleve thal the value of obtaining the gacphysical and geclogical infermation

sirgun selsmic surveys In the Atlantls doss not outwelgh the patentiel risks of those surveys® aceustls pulse Impacts on mering ttfe.;'aeaag BOEM Dlmdwma?le:cas
t:‘oppar. *Since federal walers In the Mid end South Atantic have been removed from teasing considarstion for the next ive yaars, thers is no Immadiata need for
these surveys,”

Addltlona! factors teadinp to the bureau's decislon 1o dony the six permis Include the possibility thal the Information wovld not be usaed, if tha Atlantie Is nol offered for
future cll and gas leasing; the scqulred dota may bacoma culdated Y leasing Is far In the future; ond (ho probeble develcpment of lower Impact survey tachnology
befora {ulure geophyslica! and gesloglcal information would bo nesdad,

This decislon enly impacts tho six permit opplications for the uso of alrgun selsmic surveys that waro proposed for ofl and gas exploration deep banoath the ecsan
foar. The goal of geclogical and geophysical survays is lo produce maps or models that indlcate the earth’s geography, stratigraphy, reck distribution and geclogical
structure delingaticn, Deop panatration salsmic surveys are conducted by vassels towing en aray of aliguns that emit acoustic enargy pulses into the gaafloor over
tong durations end large areas, Selsmic alrguns can penetrate soveral thousand melers bensath tha seaflcor. Survays for other, shallow depth purpeses typically do
nol uss alrgung. While surveys mey have soma Impacts to marino llfe, slrgun selsmic surveys have the potential for greater Impacts,

Tha Bureau of Ocoan Energy Management (BOEM) promotes energy independoncs, environmentel protection and economic davelopment through responsibl,
sclence-based management of ofishore cenventional and renewable enargy resourcos. vgh b,

~BOEM -

hitpsJ/iwww.boem.gov/ipress01062017/ mn
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ATTACHMENT 3

BOEM DIRECTOR ABIGAIL ROSS HOPPER'S MEMORANDUM

JANUARY 5§, 2017
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United States Department of the Interior
BUREAU OF OCEAN BENERGY MANAGEMENT

WASHINGTON, DC 20240-6001
© AN -5 207
Memorandum (-\
To: Michae] Celata .
Regional Dim:, Gulf of ion -

.Subject; Alrgun Seismic Sulvey Permit Applications
1. Summary ’

This memorandum directs you to deny the pending applications to conduct airgun seismic surveys in
the Mid- and South Atlantic Planning Areas using the authority granted under section 11 of the Outer

. Continental ShelfLands Act (OCSLA), My decision, derivéd after thoughtful consideration of

multiple factors outlined below, is based on the diminished immediate need for seismicsurvey
-information in light of the Secretary’s decision to remove the Atlantio Program Area from the 2017-
2022 Five Year Oil and Gas Program and the promise of emerging noise-quieting techuologies.
Additionally, given the risks identified in BOEM's Aflantic Outer Continental Shelf (OCS) Proposed -
Geological and Geophysical (G&Q) Activities Mid-Atlantic and South Atlantic Planning Areas Final
Programmatic Environmental Jmpact Statement (“PEIS™), issued in February 2014, and the
accompanying Record of Decision (ROD), sigred in July 2014, the value of obtaining the information
from the surveys does not cutweigh the risks of obtaining said information, in light of the removal of -
the Atlantic from consideration for leasing during the next five years. _

A. Au;!zoﬁty

Section 11(a) of the OCSLA provides that “any person authorized by the Secretary may conduct
geological and geophysical explorations in the OCS, which do not interfere with or endanger
actual operations under any lease maintained or granted pursuant to this subchapter, and which
are not unduly harmful to aquatic life in such area,” 43 U.S.C. §1340(a). Consistent with the
foregoing, Section 11(g) of OCSLA speoifies what determinations must be made by the
Secretary before authorizing G&G permits under OCSLA.

Any permit for geological explorations authorized by this section shall be issued only {f* -
the Secretary determines; in acoordance with regulations issued by the Seoretary, that

(1) the applicant for such permit is qualified; ) ' .
(2) the exploration will not interfere with or endanger operations under.any lease issued

_or maintained pursuant to this subchapter; and
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(3) such exploration will not be uriduly harmful to aquatic life in the area, result in
pollution, create hazardous or unsafe conditions, vareasonably interfere with other uses
of the ares, or disturb any site, striicture, or object of historical or archeological
significance, -

43 U.8.C. § 1340{g)(emphasis added). Scctions 11(a) and 11(g) of OCSLA do not provide an
unrestricted right to the exploration of the OCS and leave to the Secretary the discretion to
approve or deny G&G activities governcd by Section 11.! The Secretary may not authorize
-G&GQ activities that are not consistent with the criteria listed in Section 11(g), but otherwise has
discretion regarding the G&G permits issued, Jd. :

. BOEM G&G regulations implementing Section 11, and which govern permitting OCS G&G

- activities on unleased lands or on lands under Jease to a third party, are found at 30 C.F.R. Part

-:3551, The regulatory provisions for the issuance of G&G pemmits-provide for approval or

- -disapproval of a permit application. 30 C.F.R. 551.5(b). The regulations are not extensive, but
- sprovide, “BOEM authorizes you to conduct exploration or scientific research activities under this
-part in accordance with the Act, the regulations in this part, orders of the Director/Regional
Director, and other applicable statutes, regulations, and améndments.” 30 C.F.R. 551.3..
Concerning the denial of G&G permit applications, the regulations provide that “[i}Jf BOEM
disapproves.your application for a permit, the Regional Director will state the reasons for the
- - denial and will advise you of the changes needed to obtain approval.” 30 C.F.R. 551.5(b).

The regulations in Part 551 further provide that approved G&G activities must not
(1) Interfere with or endanger operations under any lease, right-of-way, easement, right-
of-use, Notice, or permit issued or maintained under the Act; )
(2) Cause harm or damage 1o life (including fish and other aquatic life), property, or to
the marine, coastal, or human environment;
(3) Cause harm or damage'to any mineral resource (in areas leased or not leased);

| The fenguags In Sections 11(a) and 11(g) of OCSLA contrasts sharply with that in Section 11(c) of OCSLA, which
provides, in part, that exploration plans “shall be approved by the Sccretary if {she finds that such plan is consistent
with the provisions of this subchapter, regulations prescribed under this subohepier, including régulations prescribed
by the Secretary pursuant to paragraph (8) of section 1334(a) of this title, and the provisions of such lease.” 43
U.S.C. §1340(c)(emphesis added). Section { 1(c) contains a high standard for the disapproval of exploration plans:

The Secretary shall approve such plan, s submitted or modified, within thirty days of its submission, except
that the Secretary shell disapprove such plan if he determines that (A) any proposed activity under such plan
would result in any condition desciibed in section.1334(a)(2)(A)(1) of this title [where the activity “would
probably causs serlous hefm or damage”}, and (B) such proposed activity cannot be modified to avold such
condition. .

43 U.S.C. §1340(c). In contsast, the relevant subsections of section 11 dé not set forth any clreumstences under
which applications for seismic permits “shall be approved™ nor spell out any findings that must be made In order to
decline to issue such permlts. Thius the. Secretary has greater discretion to.deny G&G permit applications than she

goe's to deny exploration plans as those plans must be approved absent unavoidable, probable, serfous harm or
amage, -
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(4) Cause poilution;

(5) Disturb archaeological resources;

(6) Create hazardous or unsafe conditions; or

(7) Unreasonably interfere with or cause harm to other uses of the area,

30 C.F.R. 551.6(a).2
B. ' Seismic Surveys

G&GQ activities survey the marine environment to acquire, mformation that could be used to
determinethe resource potential of oil and gas, aid in siting renewable energy structures, and
locate potential non-energy minerals such as sand and gravel. They can also assist in developing
energy and other resources safely, efficiently, and without barm to natural or cultural heritage.

- G&G.activities for oil and gas exploration generally include deep penetration seismic airgun

~Surveys, electmmagnetxc surveys, deep stratigraphic and shallow test drilling, and various
remote-sensmg methods, Deep penetmﬁon seismic surveys are conducted by. vessels towing en
array of airguns that emit acoustic energy pulses into the seafloor over long durations and over
large areas. Many whale species hear and vocalize at low frequencies which overlap withthe .
low frequencies produced by deep penetration seismic surveys. -Seismic airguns penetrate
several thousand meters beneath the seafioor. These surveys are controversial because of public
concems over potential impacts of the sound produced by thess surveys to marine life.

G&G activities for all three progrdam areas (oil and gas, renewable energy, and merine minerals)
include high-resolution geophysical surveys (HRG) and other non-airgun surveys to detect,
geohazards, archacological resources, and certain types of benthic communities, Techmques
also include bottom sampling and analysie (often referred to as geotechnical surveying) to assess
seafloor suitability for supporting structures such as platforms, pipelines, cables, and wind
turbines, or to evaluate the quantity and quality of sand for beach nourishment and coastsl
restoration projects. HRG surveys have far less poteéntial to impact matine life than deep
penetration seismic usmg airguns because HRG surveys use less enetgy, are at a higher
frequency that is less in the range of many marine mammsls, and are predominately used overa °
smaller geographic area for a shorter duration, .

The existing seismic survey mfonnaﬁon for the Atlantic Outer Continental Shelf (OCS) was collected
more than 30 years ago, and no edditional seismic surveys for oil and gas activity have taken plece
since then. While the older seismic data can'be reprocessed, advances in 2D and 3D seismic survey
technology now ensble collection of much better MMOn . ~

In 1990, as part of the U.S. Department of the Interior’s annual appropriations act, Congress
began a moratorium prohibiting Federal spending on oil and gas development on the Atlantic
‘OCS. OnJune 12, 1998, President Clinton issued & memorandum {0 (be Secretary of the

2 Similar m'qu!wmems are found in the G&G permit application form (Form BOEM-0327).
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Interior, which continued leasing restrictions in the Atlantic, Both Congressional and

. Presidential moratoria were allowed to expire or were lifted, respectively, in 2008. In2010,
Congress mandated that & programmetic environmental impact statement (PEIS) be prepated to
compreherisively review potential environmental irapacts of G&G activities off the Atlantic coast.
BOEM completed the PEIS in February 2014, and a record of decision (ROD) for the PEIS was
signed in July 2014. ) :

BOEM has received a number of applications for G&QG surveys in the Atlamtic. Since issuance of the
ROD, two permits that did not propose the use of airguns have been issued. However, six airgun
seismic survey permit applications remain pending BOEM's decision. Inmaking its determination,
BOEM must consider the impact of the proposed activities on marine life and other faclors,
.Additionally, each of the pending permits is also required to obtain an Incidental Harassment

.. Authorization (HA), under the Marine Mammal Protection Act, from the National Marine Fisheries .

‘Service (NMFS). No IHAs have yet been issued.
C. Five Year Program and Need for Seismic Data

Section 18 of OCSLA requires the Secretary of the Intetior to prepare a nationwide offshore oil and

. gas leasing program, setting forth a five-year schedule of lease sales designed fo best méet the
Netion’s energy needs. On January 29, 2015, BOEM published the 2017-2022 Draft Proposed
Prograrn (DPP), which included lease sales in the Gulf of Mexico, Alaska énd the Mid- and South
.Aflantic Program Area. In March 2016, the Secretary released the 2017-2022 Proposed Plogtam, the -
second of three proposals required o develop the 2017-2022 Five Year Program. Afteran extensive
public inpiit process, tho sale that was proposed in the DPP for leases in the Mid- and South Atlantic
area was removed from the program. Many fictors were considered in the decision to remove this
sale, including poteotial conflicts with other ocean uses by the Department of Defense and
commercial interests; potential harm to competing intérests; current market dynamics; limited
infrastructure; and opposition from many coestal communities, The range, number, and nature of
conflicts iri the Atlantic are unique to the region and require extenslve work to address these conflicts
prior to including a lease sale in the program. .

In light of the Sectetary’s decision to remove the Atlantic planning areas from any leasing in the 2017-
_ 2022 Five Year Program, the immediate need for pew-G&G information in that area is greatly

reduced. While BOEM has acknowledged that updated seismic information could be helpful for
future deoisions concaming oil and pas ectivitles in the Atlantic, there are currently no pending .
decisions which would depend upon the updated information. Further, if the Atlantic is included ina .
future 5§ Year Program, industry would likely apply to conduct additional G&G surveys closer in time
to an actual lease sale if significant time has elapsed since prior surveys were conducted. Therefore, in
light of other éonsiderations disoussed below and the fict that the immediate need for updated seismic
information has greatly decreased since the ROD was issued in June 2014, I have determined that it is
not appropriate to issue these permits et this time, '
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D.  Emerging Technologies

An effort to develop “quieting” technology has parallcled improvements in seiemio survey capability.
BOEMhasworlmdmth industry to examine technologies with the potential to reduce noise generated
‘during seismic surveys using airguns. In 2014, BOEM organized & workshop with more than 100
representatives from government, industry, noh-govermnental environmental organizations, and
academiz fo work together and gain a better understanding of these ¢ emerging technologics. The most
promising altemative to airguns appears to be marine vibroseis fechnology, While a mumber of
different types of marine vibroseis technologies are under development, some arc being evaluated for
commercial use, typically for surveys near sensitive habitat or other biological resources, The
economic feasibility of this technology remains to be proven and the potential environmental impacts
tested. Industry has hesitated at using marine vibroseis orotherquiehngteclmologlesunﬁltheyare
better uriderstood. There is no silver bullet. However, by erigaging industry and the regulators, I
m:pedﬁchndogiwwmbedevelopedthatcanpmdueedmthmlswmenamm that being
produced by currently available airgun seismic survey techniques but with much less environmental
dmpact. In fact, an lndustry-led study on vibroseis technologies is underway; and industry is regularly
updating BOEM on its progress. 1believe that BOBM should do what it can to encourage’
development of these technologlw

D, Marine Mammals

As human presence in the offshore environment has grown, so too has anthropogenic sound, BOEM,

and its predecessor MMS, has been a pioneer. in sponsoring research on ccean sound, beginning in the
1980s with research on how industrial sounds affect large whales species. The burean has moved
forward since then with studics on an array of topics, including methods to detect, classify and locate
rarine Jife near‘sound sources; improvements in mitigation; quieting technologies; and effects of
sound.on prey specles, BOEM bas also begun to examine the even more complex issue of cumulative
effeots from chronic exposure to anthropogenic sounds.

Deep penetration seismic airgun surveys come with an eavironmental burden. The high energy sound

| . they produce may damage the hearing or disrupt the behavior of sea animals, particularly marine

meammals, if they are too close to the source. For HRG surveys, while injury is possible, it is unlikely

_ given that en animal would need to be within feet of an HRG source for a period of time at enough
intensity for the potential to lead to bearing injury. This concem has prompted a wealth of research,
guidance, end measures to mitigate potentiel harm. The PEIS and the accompanying ROD identified
various mitigation measures whose gpplication would reduce the poteatial for hearing damsage or
disrupted behavior, including, for example, placenient of observers on survey vessels, ramp up
réquirements, exclusion zones around survey vessels, shut down requirements, and closure of areas to
surveys at certain places and times when exposure of marine mammalstomeysom\dsma
particular concemn. -
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1 believe the mitigation measures in the ROD contribute substantially to preventing hearing
damage and biologically significant disruption of sea animal behavior. However, there is no
certainty that in all cases those mitigation measures will avoid all potentiel impacts.’ Tam
perticularly persuaded by the continually emerging science regarding the North Atlantic right whale
(NARW). BOEMs PEIS estimates that between zero and two individual NARWs would potentially
experience Level A teke (hearing damage) annually and that between zero and 224 individual
NARWSs would potentiaily experience Level B take (behavioral disruption) amiually if'seismic
surveys proceed within the parameters esteblished by the PEIS. The assumptions made in these
estimales are “‘conservative,” tending to err in ovesestimating takes, Furthermore, mitigation measures
outlined in BOEM’s PEIS and included in its ROD should contribute substantially to preventing
hearing damage and biologically significant disruption of NARW behavior. However, some NARWs
would doubtless be disturbed by seismic activity in the Atlantic Given that next Five Year Program
excludes the Atlantic from leasing from 2017-2022, and the potential for less intrusive seismic
technologics+in the near future, the potential disadventage to this small, critically endangered, and
declining population is not worth the risk. o )

IL  Directive

As outlined above, new seismic data has benefits to both industry and the federal govemment in
considering any oil and gas activity in the region. However, I have determined that even allowing
the possibility of impacts to the environment and existing uses in the Atlantic from airgun
seismic surveys — even with the most stringent mitigations being implemented - is unnecessary
at this time because: : :

4,  The Secretary decided to rernove the Atlantic planning areas from any leasing in the 2017-
. 2022 Five Year Program and there is no immediate need for new G&G data from seismic
afrgun surveys to inform pending decisions;

ii. The G&G data to be acquired could become outdated if the Atlantic is offered for oil and
gas leasing activities too far into the future, asis the case now with the G&G data
currently available; '

lil.  Developments in technology might allow for the use of lower impaét airguns or other -
seismi¢ instruments that do not have the potential for the level of impacts on the
environment from currently proposed airgun surveys; and

. ¥ The PEIS notes that "the effects of mitigation measures, and other caveats described beiow, cannot be quantified

with precision, and mitigation measures may not be fully implemented. For example, visual aud PAM are ntot 100
percent effictive due to fiactors such as physical conditions (e.g,, inclement weather), presence of animals at the
surface, difficulty in species identification, fack of vocalizing animals, and limitations in equipment used for
monktoring. Further, larger asoustic exclusion zones are more difficult o, monitor than smaller zones.” PEIS xi-xd
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iv..  Although the mitlgatwn measures included in the Atlantic G&G PEIS may be adequate
for purposes of rninimizing the level of impacts that airguns could cause on the
environment (e.g., NARW and other species), there is no certainty that in all cases those
mitigation measures will avoid all potential impacts. Allowing the possibility of high
inteasity i impacts from airguns, even if only possible in a nominal number of instances, is
unnecessary given the lack of irumediate need for acquiring O&G G&G data at this time,

Therefore, plcase deny forthwith all pending applications to conduct airgunsexsmxc surveys in the
Mid- and South’ Atlantic Planning A:ees.



