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 The Status Report submitted to this Court clearly demonstrates that a preliminary 

injunction – one halting the imminent authorization of seismic testing off the coast of South 

Carolina – is warranted.  All of the elements for the granting of a preliminary injunction are met 

in this case.  See The Real Truth About Obama, Inc. v. Federal Election Comm., 575 F.3d 342, 

346 (4
th

 Cir. 2009) [to obtain a preliminary injunction, plaintiff must establish (1) that he is likely 

to succeed on the merits, (2) that he is likely to suffer irreparable harm in the absence of 

preliminary relief, (3) that the balance of equities tip in his favor, and (4) that an injunction is in 

the public interest].  Thus, we respectfully request that this Court grant the preliminary 

injunction. 

 The Department of the Interior, given the opportunity to assure the Court in this Status 

Report that “offshore activities” will be delayed in light of Secretary Bernhardt’s earlier 

comments to the Wall Street Journal, has done just the opposite.  BOEM Acting Director 

Cruickshank has informed the Court that BOEM’s review of seismic testing permit applications 

continues.  Cruickshanck Decl. at ¶ 6.  Because such review by BOEM is proceeding apace, and 

because the initiation of seismic surveying is imminent, a preliminary injunction is necessary to 

avoid the irreparable harm to South Carolina and its economy and citizenry which seismic testing 

will inflict.  An imminent decision to begin seismic testing off the coast of South Carolina – a 

state whose economy is in large part tourism-based, and one where oil leasing has not been 

authorized for the near future (or for decades in the past) is not in the public interest.  Such a 

decision is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law 

under the APA.  5 U.S.C § 706(2)(A); Motor Vehicle Manufacturers Assn. v. State Farm, 463 

U.S. 29 (1983).   
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 DOJ and Director Cruickshank respond to this Court’s inquiry matter of factly.  They 

state that neither the Department of Interior nor its Secretary have made any “announcement” 

about “wait[ing] with respect to offshore activities” while appeal of Judge Gleason’s decision 

runs its course.  See League of Conservation Voters v. Trump, 363 F.Supp.3d 1013 (D. Alaska 

2019).  A press conference or release by the Department or Secretary is probably not what the 

Court had in mind in making its inquiry, however.  Such a response fails to address the fact that 

Secretary Bernhardt’s interview with the Wall Street Journal in April set off a nationwide frenzy 

to the effect that the Administration’s offshore drilling plans, initiated by the President’s 

Executive Order 13795, had been put “on hold” because of the League of Conservation Voters 

decision.  It is easy to see why everyone thought this because in the interview, Secretary 

Bernhardt stated that “[b]y the time the court [Ninth Circuit] rules, that may be discombobulating 

to our plan.”  Indeed, the Charleston Post and Courier reported on April 25, in response to the 

Secretary’s comments, that “[s]earching and drilling for oil offshore South Carolina or along the 

rest of the U.S. coast won’t happen anytime soon, the Interior Department announced Thursday.”  

In addition, Governor McMaster made a statement praising the decision.  This Court’s order 

requesting a Status Report ensued.  See Attachment 1 (herein).   

 Notwithstanding all this “fast and fancy footwork” by the Secretary, however, the BOEM 

Director now states that “[t]he Department is simply evaluating all of its options in light of that 

recent court decision to determine the best pathway to accomplish the mission entrusted to it by 

the President.”  Cruickshank Decl. at ¶ 5 (emphasis added).  Such “mission” is obviously the one 

set forth in the President’s Executive Order 13795, and one we believe is ultra vires, as well as 

arbitrary and capricious. 
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 Moreover, in his response to the Court, Director Cruickshank addressed the question of 

seismic testing directly.  He states that the Alaska decision has no effect “on agency authority to 

approve proposed seismic survey activities (in the Atlantic OCS or elsewhere).  BOEM 

regulations provide that it may authorize seismic survey activity in the OCS even in areas of the 

OCS that are not open to oil and gas leasing, and BOEM has done so in the past.” (citing legal 

authorities) Cruickshank Decl. ¶ 4 (emphasis added).   

 In other words, BOEM is moving full speed ahead on seismic testing, notwithstanding 

Secretary Bernhardt’s earlier statements and the impressions they may have created, and 

notwithstanding the Alaska decision.  As we have argued previously, Judge Gleason, in an 

earlier Order denying the federal defendants’ Motion to Dismiss, concluded that there existed an 

imminent risk of harm for purposes of Article III standing even though federal defendants argued 

no harm had yet occurred because “there are multiple steps to obtaining leases and drilling 

permits” and those steps had not yet materialized.  League of Conservation Voters v. Trump, 303 

F.Supp.3d 985, 996 (D. Alaska 2018).  In the Alaska Court’s view, “[t]he Executive Order itself 

demonstrates that oil and gas exploration activities are intended to be imminent.”  Here, Director 

Cruickshank, as stated, expresses an intention to find the “pathway” to “accomplish the mission 

entrusted to [the agency] by the President” by that Executive Order.  Obviously, seismic testing 

is the first step to carrying out the President’s “mission” and BOEM makes it clear in its Acting 

Director’s Declaration that it is undeterred by either the League of Conservation Voters decision 

or the Secretary’s earlier remarks; it is proceeding ahead with the seismic permits.  Thus, the 

initiation of seismic testing is imminent.   

 Furthermore, as we have previously argued, most recently in our Opposition to the Partial 

Motion to Dismiss, the granting of a preliminary injunction halting seismic testing ‘does not 
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depend upon BOEM making a final formal decision on seismic testing permits.”  Memorandum 

In Opposition at 27.  There, we referenced the Fourth Circuit decision, Arch-Mineral Corp. v. 

Babbitt,, et al., 104 F.3d 660 (4
th

 Cir. 1997), which held that a “functional” approach to ripeness 

is what is required.  We further stated: 

According to the Arch-Mineral Corp. Court, when the agency decision 

becomes a “foregone conclusion, simply a formality,” it is ripe.  Thus, the 

Court found that “[g]iven the degree of certainty of OSM’s decision, and our 

freedom under Fort Sumter and Abbott not to be bound by a formalistic 

approach to reviewing decisions, we label OSM’s action ‘final.”’  Id. at 668.  

Likewise, in this case, BOEM is already on record in its May 10, 2017 Press 

Release, entitled “Interior Department Advances America-First Offshore 

Strategy,” stating that “[s]eismic surveys are not expected to have significant 

impact on marine mammal populations or the environment….”  Moreover, the 

Release stated:  

 

[t]oday’s action reverses a decision by the previous administration that 

ordered the Bureau of Ocean Energy Management (BOEM) to deny 

the permit applications.  That decision underestimated the benefits of 

obtaining updated G&G information and ignored the conclusions of 

BOEM’s Atlantic G&G Programmatic Environmental Impact 

Statement and Record of Decision, which showed that no significant 

impacts are expected to occur as a result of these seismic surveys. 

 

. . . Thus, here, as in the Fourth Circuit decision of Arch-Mineral Corp., the 

BOEM decision, while it may not yet be technically final, nevertheless, is a 

“foregone conclusion.”  As Judge Anderson concluded in Stouffer Foods, 

supra at * 4, the impact of the Executive Order “is immediate and significant 

enough to make the issues raised appropriate for judicial review at this stage.”  

Accordingly, contrary to the federal Defendants’ arguments, the Complaint 

sets forth a claim for relief in this regard.  

 

Id. at 28-29.  Accordingly, based upon the responses in the Status Report and the authorities 

referenced herein and in previous Memoranda to the Court, the harm to South Carolina is 

irreparable, tips strongly in South Carolina’s favor, and is imminent. 

 Moreover, any decision to launch full scale seismic testing in an area which has remained 

off limits to leasing for decades, and in an area the Department of Interior has deemed immune 

from leasing in its 2017-2022 leasing plan, is not in the public interest.  Further, such a reversal 
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from BOEM’s January 6, 2017 decision to deny seismic testing because no leasing would occur 

for at least five years, is arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law in violation of the Administrative Procedure Act.  5 U.S.C. § 706(2)(a).  As 

we have repeatedly noted, BOEM, in denying the six pending seismic testing permits, advised 

the public on January 6, 2017 that  

“[i]n the present circumstances and guided by an abundance of caution, we 

believe that the value of obtaining geophysical and geological information 

from new airgun seismic surveys in the Atlantic does not outweigh the 

potential risks of those surveys’ acoustic pulse impacts on marine life,” said 

BOEM Director Abigail Ross Hopper.  “Since federal waters in the Mid and 

South Atlantic have been removed from leasing consideration for the next five 

years, there is no immediate need for these surveys.” 

 

Attachment 2 (herein) (emphasis added).   

 And yet, BOEM now reverses its earlier prudent decision made by its former Director, as 

a result of the President’s Executive Order 13795 and Secretarial Order 3350.  Attachment 3 

(herein).  The Secretary stated in his Order that the Order “is designed to implement the 

President’s directives and take other actions to ensure that responsible OCS exploration and 

development is promoted and not unnecessarily delayed or inhibited,” when the previous 

Administration had shortly before concluded the opposite.   

 In responding to the Court, Director Cruickshank made it clear that he too was carrying 

out the President’s “mission.”  His answer, in indicating BOEM is moving forward on seismic 

testing, is that BOEM possesses the authority to approve seismic testing, notwithstanding any 

moratorium or exemption from leasing – a “because we can, we will” approach.  Such response 

disregards BOEM’s previous decision that found no “immediate need” for such testing “[s]ince 

federal waters in the Mid and South Atlantic have been removed from leasing consideration for 

the next five years. . . .”  Clearly, the 2017-2022 Department of the Interior leasing plan, which 
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excluded the South Atlantic from any leasing whatsoever, remains in place for some time to 

come, perhaps even to the year 2022.  Thus, while seismic testing may be legally authorized, 

certainly it does not, of course, mean that is rationally based.  It is not here. 

 Former BOEM Director Abigail Ross Hopper, in her January 5 Memorandum issued the 

day before BOEM’s public announcement denying the seismic testing permits, explained in 

some detail why it is imprudent to authorize seismic testing in an area off limits to leasing.  Her 

directions were as follows: 

[t]his Memorandum directs you to deny the pending applications to conduct 

airgun seismic surveys in the Mid- and South Atlantic Planning areas using 

the authority granted under Section 11 of the Outer Continental Shelf Land 

Act (OCSLA).  My decision, derived after thoughtful consideration of 

multiple factors outlined below, is based on the immediate need for seismic 

survey information in light of the Secretary’s decision to remove the Atlantic 

Program area from the 2017-2022 Five year Oil and Gas Program and the 

promise of emerging noise-quieting technologies.  Additionally, given the 

risks identified in BOEM’s Atlantic Outer Continental Shelf (OCS) Proposed 

Geological and Geophysical (G&G) Activities Mid-Atlantic and South 

Atlantic Planning Areas Final Programmatic Environmental Impact Statement 

(“PEIS”), issued in February, 2014, and the accompanying Record of 

Decision (ROD), signed in July 2014, the value of obtaining the information 

from the surveys does not outweigh the risks of obtaining said information, in 

light of the removal of the Atlantic from consideration for leaving during the 

next five years. 

 

(emphasis added).  The BOEM Director cited authority contained in the OCSLA for her 

decision:  

[c]onsistent with the foregoing, Section 11(g) of OCSLA specifies what 

determinations must be made by the Secretary before authorizing G&G 

permits under OCSLA. 

 

. . . (3)  such exploration will not be unduly harmful to aquatic 

life in the area, result in pollution, create hazardous or 

unsafe conditions, unreasonably interfere with other uses 

of the area, or disturb any site, structure, or object of 

historical or archeological significance. 
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43 U.S.C. § 1340(g) . . . Sections 11(a) and 11(g) of OCSLA do not provide 

an unrestricted right to the exploration of the OCS and leave to the Secretary 

the discretion to approve or deny G&G activities governed by Secretary. . . .  

The Secretary may not authorize G&G activities that are not consistent with 

the criteria listed in Section 11(g), but otherwise has discretion regarding the 

G&G permits issued…. 

 

Id. at 12.   

 

She explained that the risk of harm to marine mammals was simply too great, given that leasing 

had been removed (or withdrawn) for a five year period:  

. . . mitigation measures outlined in BOEM’s PEIS and included in the 

ROD should contribute substantially to preventing hearing damage and 

biologically significant disruption of NARW [North American Right 

Whale] behavior.  However, some NARW’s would doubtless be 

disturbed by seismic activity in the Atlantic.  Given that next Five 

Year Program excludes the Atlantic from leasing from 2017-2022, and 

the potential for less intrusive seismic technologies in the near future, 

the potential disadvantage to the small, critically endangered, and 

declining population is not worth the risk. 

 

Attachment 3 (herein). 

 This decision by the former BOEM Director to deny seismic testing based upon a 

moratorium from leasing has history on its side, in addition to scientific analysis.  The South 

Atlantic has been off limits to seismic testing for decades because there has been no leasing in 

the South Atlantic during that time.  One commentator chronicles a portion of this history as 

follows: 

Resolutions were introduced in the House and Senate to prohibit new OCS 

energy development in areas currently under moratoria. . . .  Senator Kerry 

(Democrat, Mass.) added an amendment to the Department of the Interior’s 

appropriations bill that prohibited any pre-leasing activities, including seismic 

testing, geophysical testing, pilot program, and drilling in OCs protected 

areas. . . .  Senator Kerry stated, “[t]his amendment makes sure drilling in 

protected areas – rejected by the states and further rejected by the Congress – 

cannot be achieved by backdoor, stealth actions at the Department of 

Interior…. 
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The Kerry amendment was incorporated into the Department of the Interior’s 

fiscal 2002 appropriation bill. . . .  No pre-leasing, leasing, or development 

activities can occur in the areas identified by President Clinton in 1998, 

regarding North Central, and Southern California; the North Atlantic; 

Washington-Oregon; and the Eastern Gulf, south of 26˚ North latitude. . . .  

There is also a ban on leasing in North Aleutian Basin Alaska, outside of the 

lease sale 181 area in the EGOM, and in the Mid and South Atlantic. . . . 

 

Fitzgerald, “The Seaweed Rebellion: Florida’s Experience with Offshore Energy Development,” 

18 J. Land Use & Envitl. L.1, 68 (2002).  Thus, as Judge Gleason concluded in the most recent 

League of Conservation Voters case, “‘there would be no apparent incentive for the industry to 

conduct seismic surveying in areas closed off form drilling.’”  363 F.Supp. at 1020, n. 34.   

 In short, the Status Report submitted to this Court provides all the more reason for the 

granting of a preliminary injunction.  Seismic testing is imminent, and such testing poses great 

harm to South Carolina.  As BOEM earlier concluded, the risks of seismic testing outweigh the 

need for it, considering that the Mid and South Atlantic are off limits to leasing for five years to 

come and have been for decades.  The reversal of this decision is based upon nothing more than 

carrying out “the mission entrusted to [BOEM] . . . by the President.”  Cruickshank Decl. at 5.  

Such a decision is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law” and should be enjoined.   

       Respectfully submitted, 

 

 

       ALAN WILSON 

Attorney General 

Federal ID No.10457 

 

ROBERT D. COOK 

Solicitor General 

Federal ID No. 285 

Email: rcook@scag.gov 

 

[signature block continued on next page] 
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/s/ J. Emory Smith, Jr. 

J. EMORY SMITH, JR. 

       Deputy Solicitor General 

       Federal ID No. 3908 

       Email:  esmith@scag.gov 

 

 

T. PARKIN C. HUNTER  

Senior Assistant Attorney General  

Attorney Id. #2018 

Email:  phunter@scag.gov 

 

 

MATTHEW D. HOUCK  

Assistant Attorney General  

Fed. ID No. 11588  

Email: mhouck@scag.gov 

 

 

Office of the Attorney General 

Post Office Box 11549 

Columbia, South Carolina 29211 

Phone: (803) 734-3680 

Fax: (803) 734-3677 

 

May 13, 2019 
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ATTACHMENT 1

POST AND COURIER ARTICLE: OFFSHORE SC OIL AND GAS

SEARCH PUT ON HOLD AS TRUMP ADMINISTRATION

WAITS ON COURT RULING

APRIL 25,2019
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ATTACHMENT 2

BOEM ANNOUNCES FIVE YEAR MORATORIUM ON

LEASING AND SEISMIC TESTING

JANUARY 6, 2017
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ATTACHMENT 3

BOEM DIRECTOR ABIGAIL ROSS HOPPER^S MEMORANDUM

JANUARY 5,2017
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