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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION 
 
DONJON-SMIT, LLC 
 
VS. 
 
ADMIRAL KARL L. SCHULTZ, CAPTAIN 
JOHN W. REED, COMMANDER NORM C. 
WITT, and COMMANDER MATTHEW J. 
BAER, IN THEIR OFFICIAL CAPACITY 
AS OFFICERS OF THE UNITED STATES 
COAST GUARD 
 

  
 
 
 

CIVIL ACTION NO. 
       2:20-CV-00011-LGW-BWC 

 
 

 
PLAINTIFF DONJON-SMIT, LLC’S  
REPLY BRIEF TO DEFENDANTS’  

OPPOSITION TO PRELIMINARY INJUNCTION 
 

Plaintiff DonJon-SMIT, LLC (“DonJon-SMIT”) files this Reply Brief1 stating as follows: 

1. INTRODUCTION2 

DonJon-SMIT was ready to commence salvage operations of the MV GOLDEN RAY in 

November 6, 2019 – approximately four (4) months ago3.  The DonJon-SMIT’s preferred removal 

methodology was deemed feasible by SERT on December 3, 2019. (Dkt. 20-1, p. 2).  By FOSC’s 

inaction and abject deference to the wishes of GL NV24 Shipping Inc. (“Owner”) and its 

representative, in absolute contravention of FOSC’s duties and responsibilities under OPA 90, 

critical time passed. 

 
1 Each and every factual assertion, not otherwise referenced, in this submission is supported by the 
Affidavit of Timothy P. Williamson, in his individual capacity and as corporate representative of 
Donjon-SMIT, LLC. See Dkt. 26-1.  
2 Contrary to Defendants’ assertion, this Court did not deny Plaintiff’s Request for a Temporary 
Restraining Order on February 18, 2020.  (Dkt. 20, fn 1).  Defendant makes this contention 
claiming they did not receive notice pursuant to Federal Rule of Civil Procedure 65(b)(1).  As set 
forth in its Verified Response to Plaintiff’s Opposition to Plaintiff’s Motion for Temporary 
Restraining Order, Plaintiff did not seek an ex parte TRO.  (Dkt. 21, pp. 5 - 6).   
3 Had the delays not taken place, DonJon-SMIT would have reasonably completed its operations 
within approximately six (6) months.  
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Now, ironically, Defendants contend “expediency” justified their approval of a deviation 

from the Non-Tank Vessel Response Plan (“NTVRP”). (Dkt. 20, p. 24).  With Defendants’ 

February 21, 2020 filing, we now know this conclusion was reached after a one (1) day perfunctory 

review by SERT consultants, wherein they found T&T’s plan “technically feasible,” despite only 

having “limited technical detail” to review.  (Dkt. 20-1, p. 49; DKT. 22-7; Dkt. 201, p. 57).  

Notably, SERT’s report, with respect to T&T’s plan, stated: 

The structural analysis does not include an analysis of the structure in the 
current condition, nor does it include an analysis of remaining sections 
throughout cutting and removal. (Emphasis added).  
 
Further disturbing is the failure of the FOSC to disclose or provide Plaintiff a copy of a 

November 26, 2019, 28-page report prepared by the Owner’s consultant Global Salvage 

Consultancy ("GSC"). (Dkt. 21, p. 43).  The Owner provided GSC’s “Report” to FOSC Witt on or 

about November 26, 2019 -  twenty-three (23) days before Owner submitted its December 19, 

2019 Request for Approval for Deviation from NTVRP. (Dkt. 20-1, p. 14).  Although FOSC 

Commander Witt presumably considered GSC’s November 26, 2019 Report before approving 

Owner’s deviation request, the Report has mysteriously never been produced, still.  This is a 

dereliction of Defendants’ duty of transparency, as required by the government’s own policies. 

COMDTINST M3020.24, 9-1A.4  Indeed, Defendants have yet to respond to either of DonJon-

SMIT’s two (2) FOIA requests dated December 26, 2019 and January 31, 2020. (Dkt. 21-8 and 

 
4 “Coast Guard policy is to make available to the public all information about, and imagery of, 
service activities except those specifically restricted by Reference (l), law, operational security, or 
policy.  This information shall be done in a forthright, expeditious manner.  It is critical to manage 
the balance of timeliness, completeness, accuracy, and synchronization to ensure that information 
is conveyed in a reasonable manner.  Information can be made public electronically, in writing, 
through imagery, by live or taped broadcast, or person to person.  The rules for release of 
information apply equally to all methods of information sharing (official and unofficial) and across 
all mediums and audiences.”   
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21-10). 5 Such is in contradiction to the Coast Guard’s own guidance regarding compliance with 

OPA 90 and the Chafee Amendment. 6 

These failures illustrate, in part, the inappropriate deference the FOSC gave to the Owner 

and its insurer’s demands for Large Section Demolition (LSD) versus a thoughtful and deliberative 

evaluation of the situation.7  By these actions,  FOSC effectively removed DonJon-SMIT,8 the 

fully vetted, OPA 90 pre-approved salvage and marine firefighter (“SMFF”), and in its place, 

approved a contractor with limited experience in this type of wreck removal.  DonJon-SMIT has 

had substantial experience with roll-on/roll-off vessel accidents over the years. 

The FOSC’s unwarranted deviation has increased the risk  associated with the salvage of 

the MV GOLDEN RAY.  Additionally, during “Town Hall” meetings, T&T was heard to say one 

hundred (100) cars could fall into the St. Simons Sound per cut, which translates to up to 700 cars 

of the 4,200 cars.9 

Moreover, contrary to Defendants’ arguments, no “exceptional circumstances” exist(ed) to 

support a deviation.  Indeed, DonJon-SMIT was always able to perform and was responsive. What 

 
5 Once an agency properly receives a FOIA request, it has twenty working days in which make a 
determination on the request. 5 U.S.C. Â§ 552(a)(6)(A)(i); see FOIA Update, Vol. XVII, No. 4, at 
2, 10 (discussing Electronic FOIA amendments' modifications to FOIA's time-limit provisions); 
FOIA Update, Vol. XII, No. 3, at 5 (advising that merely acknowledging request within statutory 
time period is simply insufficient) 
6 “FOSCs should be mindful of the need for salvors during a response and ensure close 
coordination with contracted SMFFs to ensure successful salvage operations for saving life or 
property in danger and for preventing damage to the environment.” USCG Marine Environmental 
Response and Preparedness Manual, COMDTINST M16000.14A, Section 2.C.2.b (30 November 
2016) (emphasis added). 
7 See 33 C.F.R. § 155.4032 (a). 
8 Defendants contend Plaintiff was not removed. While this may be technically accurate, the facts 
belie this claim.  
9 See also Exhibit 1 (New York Times, Judge Questions Plan to Remove Capsized Ship, Feb. 21, 
2020-https://www.nytimes.com/aponline/2020/02/21/business/ap-us-overturned-cargo-ship-
georgia.html?searchResultPosition=5 0); Exhibit 2 (The Brunswick News, 2.20.2020); Exhibit 3 
(The Brunswick News, 2.19.2020).  
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FOSC contends are “exceptional circumstances,” are, upon examination, contrived, albeit 

nuanced, excuses to justify FOSC flaccid engagement in the salvage and demolition decision 

process. 

In fact, while stating OPA 90 does not define “exceptional circumstances,” Defendants 

have overlooked the content of  Salvage and Marine Firefighting Requirements; Vessel Response 

Plans for Oil, 73 FR 80618-01.  This regulation gives the following examples of what constitutes 

“exceptional circumstances,” 

 “in the case of a resource provider's inability to perform their required services. . . 
[or] if a resource provider is found to be non-responsive or deficient[,]” 
 

DonJon-SMIT did neither.  Indeed, what Defendants contend are “exceptional circumstances” are 

inconsistent with the principle of ejusdem generis.10  

 Defendants’ effort to broaden the meaning of “exceptional circumstances” would frustrate 

the Coast Guard’s stated purpose for NTVRPs by allowing responsible parties to re-open contract 

negotiations seemingly every time a “substantial threat” exists.  Defendants’ broad definition of 

“exceptional circumstances” would instead allow contractual negotiations and the bidding process 

to be constantly reopened during emergency scenarios, slowing down response times and 

frustrating the stated purpose of the NTVRP requirement. 33 U.S.C. § 1321(c)(3)(B).   If the Court 

were to accept the Coast Guard’s definition in this matter, the Court would have to conclude that 

exceptional circumstances existed from the very moment that FOCS arrived in Glynn County. 

 
10 “Under the ejusdem generis canon of construction, "where general words follow a specific 
enumeration of persons or things, the general words should be limited to persons or things similar 
to those specifically enumerated." United States v. Turkette, 452 U.S. 576, 581-82, 101 S. Ct. 2524, 
2527-28, 69 L. Ed. 2d 246 (1981) (declining to apply the canon where there was no "specific 
enumeration … followed by a general description"); see also City of Delray Beach v. Agricultural 
Ins. Co., 85 F.3d 1527, 1534 (11th Cir.1996) (applying the doctrine of ejusdem generis that "when 
an enumeration of specific things is followed by some more general word or phrase then the 
general word or phrase will usually be construed to refer to things of the same kind or species as 
those specifically enumerated.”  Allen v. Thomas, 161 F.3d 667, 671 (11th Cir. 1998). 
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 On September 20, 2017, Owner signed a Vessel Response Plan (“VRP”) agreement 

designating DonJon-SMIT as Owner’s approved salvage and marine firefighter (“SMFF”). 33 

C.F.R. § 155.5010.  Presumably, Owner designated DonJon-SMIT because of its extensive 

experience as a marine salvage and casualty response provider being an active response designee 

for approximately 7,000 vessels in the navigational waters of the United States.11 In fact, DonJon-

SMIT is the OPA 90 provider for all of Owner’s fleet, as well as being the largest OPA 90 SMFF 

provider in the world.  Given the size of the MV GOLDEN RAY, and DonJon-SMIT’s firsthand 

involvement in wreck removal work around the world, DonJon-SMIT recommended Small 

Section Demolition (SSD), up to 1,400 metric tons.    

 Now, despite DonJon-SMIT’s SMFF designation, Defendants’ actions are allowing the 

Owner and its Insurer to ignore their OPA 90 Agreement with Plaintiff, despite Plaintiff being 

ready and able to perform four (4) months ago.  33 U.S.C.A. § 1321(c)(3)(B). Notably, Plaintiff’s 

plan meets the intended goal of removal of the MV GOLDEN RAY from the St. Simons Sound. 

It has now been ready to do so for four (4) months. 

Rather than engage in any dialogue towards DonJon-SMIT commencement of work in 

November 2019, Defendants did nothing other than to kowtow (perhaps unwittingly) to the Owner 

and insurer.  That was not Defendants’ charge, and flies in the face of the purpose of pre-negotiated 

Funding Agreements where the NTVRP requirement was implemented “to ensure that an incident 

be responded to quickly and without the need for contract negotiations during an actual  

emergency.”12  

 
11 Under 33 CFR §155.4050(b), DonJon-SMIT approval was subject to a fifteen (15) criteria 
evaluation.  See also Exhibit 6 – May 2014 U.S. Coast Guard Incident Management Handbook 
(COMDTPUB P3120.17B) 
12 The Salvage and Marine Firefighting Requirements; Vessel Response Plans for Oil, 73 FR 
80618-01, 
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Now, Defendants are trying to deflect, by claiming there were “exceptional 

circumstances,” yet have continued to stonewall by not responding to Plaintiff’s two (2)  FOIA 

requests, and now, despite that FOSC’s evaluative process is being reviewed, Defendants have 

failed  to produce GSC’s November 26, 2019 “Report,” which is critical to making a full 

assessment of FOSC’s approval of NTVRP deviation13. 

injunction over the work at the MV GOLDEN RAY.   

2. REPLY TO DEFENDANTS’ OPPOSITION TO INJUNCTIVE RELIEF 14 

 The government’s arguments to defeat DonJon-SMIT’s Motion for a Preliminary 

Injunction fail on all counts because  DonJon-SMIT 1) is likely to succeed on the merits, 2) will 

suffer irreparable harm, and 3) demonstrates that the balance of the equities favor it. 

A. DONJON-SMIT HAS A SUBSTANTIAL LIKELIHOOD OF PREVAILING 
ON THE MERITS.   
 

Contrary to the government’s implication, DonJon-SMIT understands that the OPA 90 

does not provide a private right of action against the United States Government or its officials and 

nothing in DonJon-SMIT’s pleadings claim such a right. Rather, DonJon-SMIT seeks judicial 

review under the Administrative Procedure Act, equitable relief under 42 USC § 1983, a 

 
13 Defendants have even taken to suggesting Plaintiff’s work to date was deficient. (Dkt. 20-pp. 16 
-17). Such is in complete contradiction to what was otherwise reported. "We'd like to thank the 
initial response contractor, DonJon-SMIT, for their hard work and commitment throughout this 
project," said Chris Graff of Gallagher Marine Systems, which represents the GOLDEN RAY and 
its insurers. "This is one of the most complicated marine casualty responses in U.S. history. 
DonJon-SMIT's commitment to safety, along with hundreds of other responders, resulted in no 
injuries despite all the emergent hazards they faced." Exhibit 4 (Brunswick New, January 8, 2020).  
14   As an evidentiary note, at the preliminary injunction stage, a district court may rely on affidavits 
and hearsay materials which would not be admissible evidence for a permanent injunction, if the 
evidence is "appropriate given the character and objectives of the injunctive proceeding." Asseo v. 
Pan American Grain Company, 805 F.2d 23, 26 (1st Cir.1986); Levi Strauss & Co. v. Sunrise Int'l 
Trading, Inc., 51 F.3d 982 (11th Cir. 1995).  
. 
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declaratory judgement, and a writ of mandamus. On each count, DonJon-SMIT demonstrates that 

it will likely succeed on the merits.  

1. FOSC Is Required to Justify a NTVRP Deviation - DonJon-SMIT 
Arguments Are Legally and Factually Supportable. (Defendants’ ¶  
First, Dkt. 20, p. 12).  

 
First, Defendants state categorically that the FOSC was not required to provide 

“justification for his decision” when he approved the Owner’s request for a deviation. (Dkt.  20, 

p. 12). This position, if accepted by the Court, would render 33 C.F.R. § 155.4032 meaningless, 

removing the lynchpin that holds OPA 90 together. If this were true, then any circumstance could 

be exceptional, and the determination could be wholly subjective. If an “exceptional circumstance” 

becomes “any circumstance,” then a NTVRP, much like 33 C.F.R. § 155.4032, would be 

meaningless, and the entire structure of OPA 90 would tumble like a house of cards.  This cannot 

be the intent of the Congress. 

Next, Defendants argue that the FOSC did provide “reasonable justification” for his 

deviation approval.  However, until last Friday, February 21, 2020 (Doc. 20, pp. 3, 12), this alleged  

“justification” was not made public in any form, much less provided to DonJon-SMIT or various 

other entities, despite several Freedom of Information Act Requests, and a series of informal 

request from DonJon-SMIT.  Indeed,  the FOSC’s “justification” only appears in a Decision 

Memo, drafted two (2) months ago, addressed to “File.” Conveniently, this December 21, 2019 

memo was only produced after DonJon-SMIT filed this litigation. This evidences a lack of 

transparency, particularly in light of Plaintiff’s numerous inquiries.  

Even today, the government is withholding relevant documents from the Court and 

DonJon-SMIT.   Notably, and obviously missing, are (1) the Global Salvage Consultants’ twenty-

eight-page report advocating for Large Section Demolition (LSD), (2) other communications 

Case 2:20-cv-00011-LGW-BWC   Document 28   Filed 02/25/20   Page 7 of 22



8 

between the government and the Owner and its insurer, (3) documents the FOSC relied on to 

determine that “exceptional circumstances” exist, and (4) T&T Salvage’s fixed price contract.15  

2. “Some” Explanation by FOSC for a Deviation Does Not Amount to 
“Exceptional Circumstances” to Justify a NTVRP Deviation. 
(Defendants’ ¶  Second, Dkt. 20, p. 12). 

 
Defendants argue that because the FOSC has shown some exceptional circumstance to 

justify his deviation decision, the Court must give deference to the FOSC’s definition of 

“exceptional.”  However, "courts retain a role, and an important one, in ensuring that agencies 

have engaged in reasoned decision making. Simply put, the agency must explain why it decided 

to act as it did, and the reason for the agency's decision must be both rational and consistent with 

the authority delegated to it by Congress.” Water Quality Ins. Syndicate v. United States, 225 F. 

Supp. 3d 41, 63 (D.C. Cir. 2016) (internal citations omitted).  

It is striking that the FOSC apparently only needed two (2) days to investigate, analyze, 

and prepare a memorandum to justify granting the Owner’s deviation request.  The deviation 

request was made December 19, 2019 and the FOSC Decision Memo is dated December 21, 2019.  

Curiously, the FOSC had zero substantive interaction with DonJon-SMIT during the interim time 

and refused all efforts by DonJon-Smit to engage on the subject. This is illogical and not indicative 

of independence in making a deviation decision especially since DonJon-SMIT is the designated 

OPA 90 SMFF.   

 
15 The “cost” question is significant because as the government admits, the Owner is only 
responsible for approximately $78,000,000.00 of the recovery cost, and the difference is paid by 
U.S. taxpayers.  While both proposals exceed this amount, T&T’s proposal would cost the U.S. 
taxpayers over $120,000,000.00, taking funds from the Oil Spill Liability Trust Fund. Importantly, 
the limitation of liability does not apply if it is found that the incident was proximately caused by 
the responsible party’s (1) gross negligence or willful misconduct, and/or (2) the violation of an 
applicable Federal safety, construction, or operating regulation by the responsible party or agent 
thereof, or a person acting pursuant to contractual relationship with the responsible party. 33 USCS 
§2704 (c). 
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Despite being responsible for ensuring that any plan to remove the MV GOLDEN RAY is 

the best one to protect the environment and do no harm to coastal waters, by his actions, the FOSC 

abdicated  his responsibilities and merely adopted the Owner’s demands carte blanche.  The OPA 

90 is designed to protect the public health and welfare of navigable waters, with the Coast Guard’s 

oversight. By the FOSC’s abdication, the FOSC did not act reasonably. Instead, he made an 

arbitrary and capricious decision when he unsoundly found that the existing conditions on the 

vessel and in the St. Simons Sound were “exceptional,” and approved the Owner’s unwarranted 

request for deviation.  As referenced above, the December 19, 2019 SERT report stated, with 

respect to T&T’s plan, that its  “…structural analysis does not include an analysis of the structure 

in the current condition, nor does it include an analysis of remaining sections throughout cutting 

and removal.” (Dkt. 20-1).  

Further, the FOSC used an “any circumstance” standard, rather than an “exceptional 

circumstance” standard in making his evaluation.  Despite Defendants’ attempts to cast the 

FOSC’s reasoning as acceptable for approving a deviation, the Decision Memo does not 

“adequately explain” any legitimate rationale given that it merely mimics the demands and 

commentary of the Owner, and fails to reflect any independent analysis.  See SEC v. Chenery 

Corp., 318 U.S. 80, 94 (1943).  

To place 33 C.F.R. § 155.4032 in the proper perspective, it should be considered that it 

only comes into play when an environmental disaster is occurring or has occurred. This is not a 

“business as usual” scenario. At the outset of such a disaster, everything is already “exceptional” 

in the colloquial sense of the word. Thus, as it is used in this regulation, “exceptional 

circumstances” means something much more. Courts have defined “exceptional circumstances” in 

other contexts and found it to mean a “high bar that will be met in only rare cases” and 

“circumstances that are clearly out of the ordinary, uncommon, or rare”.  (Dkt. 6, p. 6).  
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The Court should view the three “reasons” proffered by the FOSC (in his Decision Memo) 

with extreme caution and in the context of what are truly “exceptional circumstances.” The 

circumstances justifying the deviation must be “clearly out of the ordinary, uncommon, or rare.” 

But none of the three reasons stated meet this “high bar.” One first notes that the reasons are vague 

and do not actually support deviation. Further, none of Defendants’ documentation reflects 

consultation with anyone regarding the environmental impacts of either plan to shrimping, 

migratory birds, the navigation channel, or the effects on tourism (or otherwise). Even when 

addressed specifically, the reasons stated in the FOSC Decision Memo fail to pass muster:  

a. Number One – The Vessel is Large and Close to a Navigable 
Channel 
 

“The vessel is very large (656 feet in length) and in very close proximity to a navigable 

channel that is the sole access route to the one of the busiest ports in United States - the Port of 

Brunswick.” (Emphasis added.) (Dkt. 20, p. 13).  But all non-tank vessels that that fall under the 

OPA are very large, making the MV GOLDEN RAY’s size unexceptional. As for the FOSC’s 

point that the wreck is close to a navigable channel, the FOSC’s deviation decision (approving of 

T&T) is premised on a greater intrusion into the navigable waters than proposed by DonJon-SMIT.  

DonJon-SMIT’s plan included a much smaller barrier outside of the channel, whereas T&T’s plan 

includes a ~31-acre mesh barrier that borders the channel and will result in the periodic closure of 

the channel.   

b. Number Two – The Vessel is Grounded in an Environmentally 
Sensitive Area 

 
“The vessel is grounded in an environmentally sensitive area that includes prime shrimping 

grounds and a significant roosting area for migratory birds.” (Dkt. 20, p. 13). In cases of 

environmental disaster from even just an oil spill, would there ever be a situation when an area 

would not be considered environmentally sensitive? It seems self-evident that all areas of the 
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environment are sensitive in their owns ways.  In other words, just because an area of the 

environment is “sensitive” is not, in and of itself, an exceptional circumstance. If the ecology was 

a concern, did the FOSC consult with any biologists and/or environmentalists to compare the plans 

and their respective shortfalls or impacts in this regard?  Despite the requirement for transparency, 

we know of no such consultations or any opinions received. Moreover, the environmental 

sensitivity of the area has not change since November 2019 and the FOSC deviation approval.  

c. Number Three – The Vessel is Grounded in Close Proximity to 
Tourist Destinations  

 
“The vessel is aground in close proximity to the major tourist destinations of Saint Simons 

and Jekyll Islands.” (Dkt. 20, p. 13). But Defendants offer no facts which would create an 

“exceptional circumstance” sufficient to support a deviation from the NTVRP for this reason.  

Nothing has changed in this regard since DonJon-SMIT was prepared in November 2019 to 

commence salvage operations. The documents presented by the Defendants demonstrate that 

DonJon-SMIT’s plan was technically feasible.  (Dkt. 20-1, p. 60 – 61).  No one can dispute that 

DonJon-SMIT could already be well on its way in the removal process. 16   

  

 
16 DonJon-SMIT was even willing to use the Owner’s preferred method - LSD - even though 
everyone involved agreed that LSD is riskier, because of the higher likelihood that the midsections 
of the GOLDEN RAY will collapse when the ends were removed, crushing the cars inside, making 
their removal more complicated and damaging to the environment. However, DonJon-SMIT was 
not willing to undertake the riskier plan and accept the risks of that plan’s failure through a fixed 
price agreement. It was only then that the Owner put the project out to bid – apparently with the 
implicit consent of the FOSC.  And, here, nearly three months later the salvage work has not 
started.  
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3. FOSC’s Decision Does Not Demonstrate How the Deviation was a More 
Expeditious and Effective Response to the Spill or Mitigation or its 
Environmental Effects.   (Defendants “Third” - Dkt. 20, p. 12). 

 
Defendants argue that the FOSC did, in fact, show why T&T’s plan would provide for a 

more expeditious or effective response and, therefore, was not arbitrary and capricious. 33 U.S.C. 

§ 1321(c)(3)(B) (Chaffee Amendment). However, Defendants ignore the legal propriety of 

reversing the FOSC decision “if the agency relied on factors Congress did not intend it to consider, 

entirely failed to consider an important aspect of the problem, or offered an explanation that runs 

counter to the evidence before the agency or is so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.” Alaska Wilderness League v. Jewell, 788 

F.3d 1212, 1217 (9th Cir. 2015).  The facts set forth herein evidence the FOSC’s failure to comply 

with the law.  As evidence of the FOSC’s dereliction of his responsibilities, and the arbitrariness 

and capriciousness of the decision at issue here, DonJon-SMIT offers the following:  

In October 2019, at the first signs of disagreement, FOSC should have noted that there was 

a difference of opinions between the Owner and DonJon-SMIT, the pre-approved OPA contractor, 

as to the best methodology for removal of the MV GOLDEN RAY. The FOSC should then, in an 

expeditious manner, have conducted his own investigation – keeping in mind all the criteria to 

consider.  Then the disagreement would have been resolved in a timely fashion.  Had the FOSC 

gotten involved when he should have, DonJon-SMIT would have started operations in November, 

either using the SSD methodology (with a removal completion within approximately 6 months) or 

LSD methodology (with a removal completion with approximately 5 months).  

The FOSC knew DonJon-SMIT was ready, willing, and able to implement either plan, 

however, his unwillingness to adequately perform his responsibilities under the Act and make a 

decision based on facts, led to the development of contrived and unsupportable explanations for 

approving a deviation.  The effect of this is that, because of the FOSC’s decision, the Owner and 
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its insurer are improperly employing a fix-price contract with T&T, to control “owner’s” costs and 

illegally obtain indemnity in contravention of the NTVRP.  As such, by the FOSC’s deference to 

the Owner, the government has acted at the expense of the public, the environment and the law.  

b. FOSC’s Deviation Decision Improperly Divested DonJon-SMIT of its Rights.  

It is a distinction without a difference for the government to state that “FOSC did not 

remove DonJon-SMIT as a response provider under the NTVRP.” Moreover, this statement casts 

confusion on what is an otherwise simple narrative.  Prior to the December 21, 2019, DonJon-

SMIT was the resource provider for nineteen (19) services related to the MV GOLDEN RAY 

salvage and cleanup effort, including this recovery job. After December 21, 2019, solely because 

of the FOSC’s improper approval of the Owner’s unsupported request for a deviation, DonJon-

SMIT was removed as the resource provider for each of the nineteen (19) services. Perhaps the 

FOSC did not remove DonJon-SMIT from a provider list, but the FOSC, for all practical purposes, 

permitted the Owner to completely eliminate DonJon-SMIT from this job.  

B. Arguments Ignored by Defendants 
 
1. The FOSC’s Actions have allowed for the Entry of an Improper Fixed 

Price Contract in Derogation of OPA 90.    
 

Defendants ignore the fact that the FOSC’s deviation approval materially altered costs, 

liabilities, and indemnities, which the Owner and its insurer used to insulate themselves from 

liability and to control their costs.  By the FOSC’s erroneous decision, the Owner has been allowed 

to shift liability and circumvented OPA 90, by transferring indemnity.  

In the context of  OPA 90, 33 USC §2710 (b), states: 

Liability Not Transferred: No indemnification agreement, hold harmless, or similar 
agreement or conveyance shall be effective to transfer liability imposed under this 
Act from a responsible party or from any person who may be liability for an incident 
under this Act to any other person. 
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The FOSC’s deviation has allowed the Owner to transfer its liabilities to T&T, precipitating a 

possible violation of the law, in spite of the fact that under OPA 90 the Owner is the “Responsible 

Party.”  DonJon-SMIT submits that the acceptance of a fixed price contract, because it shifts te 

risk to the salvor, is itself, a violation of the OPA susceptible to judicial review under the APA.   

DonJon-SMIT is likely to succeed on the merits of its claims because it has shown the 

FOSC acted arbitrarily and capriciously when he approved the Owner’s request for a deviation 

under the MV GOLDEN RAY’s NTVRP because he did not demonstrate that the deviation was 

more expeditious or effective response to this event. 

2. The FOSC’S Actions Violated DonJon-SMIT’s Due Process Rights 

The FOSC’s deviation approval effectively voided DonJon-SMIT’s contract with the 

Owner, a contract on which DonJon-SMIT expended significant time, money, and resources to 

procure.  Because the government, itself, has improperly interfered with DonJon-SMIT’s contract, 

its Fifth Amendment rights to due process of law have been violated. Under the Fifth Amendment 

of the U.S. Constitution, no person shall “be deprived of life, liberty, or property, without due 

process of law[.]” Indeed, the “root requirement” of the Due Process Clause is “that an individual 

be given an opportunity for a hearing before he is deprived of any significant property interest.” 

Boddie v. Connecticut, 401 U.S. 371, 379, 91 S.Ct. 780, 786, 28 L.Ed.2d 113 (1971); see also Bell 

v. Burson, 402 U.S. 535, 542, 91 S.Ct. 1586, 1591, 29 L.Ed.2d 90 (1971).  

Protected property interests include valid contracts. See Lynch v. United States, 292 U. S. 

571, 579 (1934) ("The Fifth Amendment commands that property be not taken without making 

just compensation. Valid contracts are property, whether the obligor be a private individual, a 

municipality, a State or the United States."). See also Ruckelshaus v. Monsanto Co., 467 U.S. 986, 

1003 (1984) (the range of "intangible interests" include contracts, that are "property for purposes 

of the Fifth Amendment's Takings Clause"); Long Island Water-Supply Co. v. City of Brooklyn, 
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166 U.S. 685, 690, 17 S. Ct. 718, 720, 41 L. Ed. 1165 (1897) (“A contract is property, and like any 

other property, may be taken...subject to rule of just compensation[.]”); United States v. Petty 

Motor Co., 327 U.S. 372, 381, 66 S.Ct. 596, 90 L.Ed. 729 (1946) (holding that plaintiff was entitled 

to just compensation for the government's taking of an option to renew a lease); United States Trust 

Co. of N.Y. v. New Jersey, 431 U.S. 1, 19 n. 16, 97 S.Ct. 1505, 52 L.Ed.2d 92 (1977) (“Contract 

rights are a form of property and as such may be taken for a public purpose provided that just 

compensation is paid.”).  

Here, because the FOSC’s deviation approval deprived DonJon-SMIT of “a significant 

property interest” worth millions of dollars, DonJon-SMIT was entitled to “an opportunity for a 

hearing” before the taking. See Boddie v. Connecticut, 401 U.S. 371, 379, 91 S. Ct. 780, 786, 28 

L. Ed. 2d 113 (1971). Since no “extraordinary situation” existed to justify Defendants’ refusal to 

afford DonJon-SMIT even a single meeting to defend its property right before the government’s 

“taking,” Defendants violated DonJon-SMIT’s Fifth Amendment right to due process of law. 

 
C. DONJON-SMIT HAS BEEN IRREPARABLY HARMED. (Defendants’ ¶ B - 

Dkt. 20, p. 18). 
 

Defendants argue that this litigation is nothing more than a contract dispute between 

DonJon-SMIT and the Owner and should be settled accordingly.  DonJon-SMIT does not dispute 

that this controversy involves a breach of contract element.  However, the action at bar is unrelated 

to the breach of contract issues between DonJon-SMIT and the Owner. Rather, DonJon-SMIT’s 

lawsuit is based on the abdication of the duties and responsibilities the federal government owes 

not only to DonJon-SMIT, but also to U.S. Citizens under the OPA, as well as under the United 

States Constitution.  

The presence of a contract dispute does not vitiate DonJon-SMIT’s claims against the 

federal government. Both actions can be pursued independently of one another. With respect to 
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this action, DonJon-SMIT can and will demonstrate that it will suffer irreparable harm if a 

preliminary injunction is not entered. The irreparable injury is twofold: (1) the approved deviation 

this will destroy DonJon-SMIT’s business reputation and (2) it will cause DonJon-SMIT to lose 

the benefits of the contract it has with the Owner.   

1. Defendants’ Actions have Damaged DonJon-SMIT’s Reputation 
Causing Irreparable Injury  
 

An injury is irreparable if it cannot be undone through monetary remedies. Hanna v. 

Plumer, 380 U.S 460, 85 S.Ct. 1189 (1965). The loss of customers and goodwill is an "irreparable" 

injury. Spiegel v. City of Houston, 636 F.2d 997 (5th Cir., 1981); McDonalds Corp. v. Robertson, 

147 F.3d 1301, 13010 (11th Cir. 1998).  "[G]rounds for irreparable injury include loss of control 

of reputation, loss of trade, and loss of goodwill." Ferrellgas Partners, L.P. v. Barrow, 143 Fed. 

Appx. 180, 190 (11th Cir. 2005). "Irreparable injury can also be based upon the possibility of 

confusion." Ferrellgas, 143 Fed. Appx. at 190.  

Here, the federal government is effectively destroying DonJon-SMIT’s reputation in this 

industry  through its unreasoned approval of a deviation from the NTVRP and through its public 

relations.  As an example, in its recent public forum, the federal government published a history 

of the MV GOLDEN RAY disaster response to date – a disaster response that until recently was 

indisputably handled entirely by DonJon-SMIT.  However, nowhere in the government’s 

published history of this event is DonJon-SMIT mentioned.  Instead, T&T Salvage is given 

implicit credit for DonJon-SMIT’s work. See Exhibit 5 - Photographs from Public Forum.  A quick 

review of recent news articles makes it clear that DonJon-SMIT’s important, early work on the 

project has already been forgotten. See Exhibits 1-4. 

In addition to actively damaging DonJon-SMIT’s reputation, the federal government, is 

indirectly damaging DonJon-SMIT’s reputation, as well. DonJon-SMIT is currently the largest 
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OPA-90 salvor provider in the world, with thousands and thousands of contracts. Obviously, 

DonJon-SMIT’s very strong reputation helped it achieve this position, and it relies on that 

reputation to sustain its business. MV GOLDEN RAY is currently the second largest marine 

casualty event in recorded history. This is precisely the type of work DonJon-SMIT should be 

involved in because it is the most experienced. But the federal government tarnished DonJon-

SMIT’s reputation when it improperly veered from the statutorily required course of action without 

justification and given the absence of evidence to support the claimed existence of “exceptional 

circumstances.”  The reasons stated in the Decision Memo do not support a finding of “exceptional 

circumstances” justifying the Owner’s requested deviation (which coincidentally will relieve the 

Owner of its obligations as the “responsible party,” contrary to statute). Allowing this deviation to 

stand until a full hearing on the merits of the underlying claim will forever tarnish DonJon-SMIT’s 

heretofore pristine record and reputation. By its indifference, the federal government has 

essentially blackballed DonJon-SMIT from this project,  which will effectively damage DonJon-

SMIT’s reputation amongst its core business, cause a loss of its well-justified reputation, and, will 

undoubtedly cause a loss of goodwill amongst its current and prospective clients. 

2. Defendant’s Actions Have Resulted in DonJon-SMIT’s Loss of 
MV GOLDEN RAY Work Causing Irreparable Injury 
 

This Court in Georgia v. United States found irreparable injury where a government vendor 

was improperly cut out of a bidding process at the Kings Bay Naval Base. 398 F. Supp. 3d 1330, 

1340 (S.D. Ga. 2019). Therein, the U.S. Navy put its dining services out for bid and the incumbent 

dining services vendor notified the Navy that it intended to bid for a renewal. However, the Navy 

informed the incumbent bidder that it would not be considered for a variety of reasons. That vendor 

considered those reasons improper and illegal, and sued for a temporary injunction to prevent the 

Case 2:20-cv-00011-LGW-BWC   Document 28   Filed 02/25/20   Page 17 of 22



18 

Navy from contracting with another vendor. This Court agreed with the vendor and granted an 

injunction.   

In finding irreparable harm, this Court stated, “Plaintiff will experience irreparable harm 

in the loss of the contract (if they were supposed to be awarded it as they allege), the loss of 

employees, the economic loss involved in bidding for another contract, and the loss of not being 

able to bid for the contract .” Id. at 1344. The Court went on to favorably cite Cardinal Maint. 

Serv., Inc. v. United States, 63 Fed. Cl. 98, 110 (2004) ("It is well-settled that a party suffers 

irreparable injury when it loses the opportunity to compete on a level playing field with other 

bidders. Irreparable injury includes, but is not limited to, lost profits which would flow from the 

contract."), and SAI Indus. Corp. v. United States, 60 Fed. Cl. 731, 741 (2004) ("Irreparable injury 

can be shown in the 'form of lost opportunity to fairly compete for and perform work under the 

contract, including but not limited to lost profits that would generate therefrom.'"). 

Here, Defendants argue that DonJon-SMIT’s reliance on Georgia is “wholly misplaced” 

for two reasons, (1) DonJon-SMIT can still compete for MV GOLDEN RAY contracts, and (2) 

DonJon-SMIT can seek damages from the Owners. As already discussed, the first argument is a 

distinction without a difference.  While DonJon-SMIT may technically still be on the Owner’s 

“provider list,” it has been shut out of the recovery process.  Without the Court’s intervention, this 

will continue. In DonJon-SMIT’s Non-Tank Vessel Response Plan for the MV GOLDEN RAY, 

it was the contractor selected and pre-approved for all nineteen salvage services relevant to the 

MV GOLDEN RAY. But by the FOSC’s unsubstantiated December 21, 2019 deviation approval, 

the FOSC effectively removed DonJon-SMIT from all nineteen services.  

Much like the Navy in Georgia, the FOSC created an unequal playing field when it came 

to MV GOLDEN RAY. On many occasions, the FOSC and other members of the U.S. Government 

refused to meet with DonJon-SMIT, all the while granting T&T Salvage meetings. DonJon-SMIT 
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was prohibited from presenting its plan to Unified Command.  T&T Salvage did.  If the FOSC’s 

deviation is allowed to stand, DonJon-SMIT will continue to experience irreparable harm in the 

loss of the contract, the loss of employees, the economic loss of its expected profit, the economic 

cost involved in bidding for another contract, and the inability to competitively bid for this 

contract.  

Finally, if the Court finds that there is not a substantial likelihood that DonJon-SMIT will 

succeed on the merits of its 42 USC § 1983 claim, this further buttresses its irreparable harm 

argument if this deviation is allowed to stand.  Even though DonJon-SMIT is not seeking monetary 

damages as they would be impossible to calculate, 42 USC § 1983 is the only avenue available 

where monetary damages of any significance could be sought.  

D. The Balance Of The Equities Favor An Injunction to Protect the Public 
Interest.  
 

While normally the government could correctly argue that its interests are merged with 

those of the public, the evidence shows that not to be the case here.  The facts are that the 

government has blatantly bent over backwards to accommodate the Owner, at the expense of the 

public.  It is DonJon-SMIT’s interests, not federal government’s, which merge with the public’s 

interest. This is clearly demonstrated through the evidence.  

The government’s entire argument regarding the “balance of the equities” can be 

summarized as a “time is of the essence” argument.  Such an argument is hypocritical.  Essentially, 

the government argues that the longer that work cannot commence, the greater the risk to all 

stakeholders, except DonJon-SMIT.  If time was truly of the essence, then the government would 

not have let four (4) months lapse to acquiesce to the Owner’s demands when a feasible plan was 

presented by the contracted SMFF.  The FOSC has allowed  the situation to devolve, despite having 

a viable, feasible, executable plan available from DonJon-SMIT, a recognized expert in the field.  
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The FOSC allowed the Owner to commandeer the methodology of salvage and demand a fixed 

priced contract.  This decision to deviate, without appropriate rationale, failed to take into 

consideration the public’s interest and is beyond extraordinary. Indeed, if timing were truly the 

FOSC’s concern, DonJon-SMIT’s work would have begun in November and would have been 

concluded within approximately six (6)  months.   

It is significant to note that the government has not produced any analytical comparison of 

the DonJon-SMIT and T&T’s plans.  As such, by acquiescing to the Owner’s demands, the FOSC 

has failed to provide any thoughtful reasoning supporting the efficacy of  LSD over  SSD.  This 

alone is definitive evidence that the FOSC failed in his duties to protect the public and assure 

compliance with U.S. laws.   

While the harm to DonJon-SMIT has been thoroughly briefed above, and is similar to the 

harm alleged in Georgia, this Court must determine whether (1) “the harm to [DonJon-SMIT] of 

losing out on the contract and the sunk costs and profits involved in losing incumbent status 

without having any remedy to pursue damages against the United States,” and (2) the harm to 

DonJon-SMIT’s reputation outweighs the harm to the government. Georgia,  398 F. Supp. 3d at 

1357. Considering that the public’s and DonJon-SMIT’s interests are aligned and considering the 

irreparable harm DonJon-SMIT will suffer without an injunction, the Court should find that the 

equities tip in favor of DonJon-SMIT and grant a preliminary injunction.  

3. CONCLUSION 

Based on the foregoing, DonJon-SMIT asks the Court to enter the preliminary injunction.  

 

 

 

SIGNATURES ON FOLLOWING PAGE 
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This 25th day of February 2020. 

Respectfully submitted, 
 
TAYLOR, ODACHOWSKI, SCHMIDT & 
CROSSLAND, LLC 
 
/s/ Joseph R. Odachowski   
Joseph R. Odachowski  
Georgia State Bar No. 549470 
Peter H. Schmidt, II 
Georgia State Bar No. 629512 
300 Oak Street, Suite 200 
St. Simons Island, GA 31522 
(912) 634-0955 – Telephone 
(912) 638-9739 – Facsimile 
jodachowski@tosclaw.com 
 
ATTORNEYS FOR PLAINTIFF  
DONJON-SMIT, LLC 
 

OF COUNSEL: 
CLARK HILL PLC 
 
  /s/ Garney Griggs       
Garney Griggs 
Texas State Bar No. 08491000 
Clifford Bowie Husted 
Texas State Bar No. 00796803 
Gregorio Flores 
Texas State Bar No. 24116367 
909 Fannin, Suite 2300 
Houston, TX  77010 
(713) 951-5600 – Telephone 
(713) 951-5660 – Facsimile 
ggriggs@clarkhill.com 
hustedc@clarkhill.com 
gflores@clarkhill.com 
 
ATTORNEYS FOR PLAINTIFF  
DONJON-SMIT, LLC 
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CERTIFICATE OF SERVICE 
 
 This hereby certifies that on this day, I electronically filed the Plaintiff DonJon-SMIT, 

LLC’S Reply Brief To Defendants’ Opposition To Preliminary Injunction with the Clerk of 

Court using the CM/ECF system, which will automatically send email notification of such filing 

to the following attorneys of record: 

Martha C. Mann, Esq.  
Sydney A. Menees, Esq. 
UNITED STATES DEPARTMENT OF JUSTICE 
Environmental & Natural Resources Division 
Post Office Box 7611 
Washington, DC  20044 
Martha.mann@usdoj.gov 
Sydney.menees@usdoj.gov 
 

Bradford C. Patrick, Esq 
ASSISTANT UNITED STATES ATTORNEY 
Post Office Box 8970 
Savannah, Georgia   31412 
Bradford.patrick@usdoj.gov 
 

 
 This    25h    day of    February   2020. 
 

TAYLOR, ODACHOWSKI, SCHMIDT & 
CROSSLAND, LLC 
 
 /s/ Joseph R. Odachowski    
Joseph R. Odachowski  
Georgia State Bar No:  549470 
Peter H. Schmidt, II 
Georgia State Bar No. 629512 

300 Oak Street, Suite 200 
St. Simons Island, GA 31522 
(912) 634-0955 – Telephone 
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jodachowski@tosclaw.com  
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QÒ YaKR
YN
Z]ObKQ\
W[\WPOLh]O
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Rotary Club brie�ng breaks down Golden Ray project

By LARRY HOBBS lhobbs@thebrunswicknews.com

Feb 19, 2020

The Golden Ray is seen tipped over in St. Simons Sound in November.

The Brunswick News/File

Danged the lawsuit, it is full steam ahead for plans to corral the shipwrecked Golden Ray and remove it

from the St. Simons Sound one giant slice at a time.

Case 2:20-cv-00011-LGW-BWC   Document 28-3   Filed 02/25/20   Page 1 of 4

https://thebrunswicknews.com/users/profile/lhobbs
Peter's SAMSUNG 9
Alpha White Exhibit



2/19/2020 Rotary Club briefing breaks down Golden Ray project | Local News | The Brunswick News

https://thebrunswicknews.com/news/local_news/rotary-club-briefing-breaks-down-golden-ray-project/article_fae3b0d3-9b3f-5a37-8bed-b5259748052e… 2/4

That was the message members of Uni�ed Command gave Tuesday during a Rotary Club of St. Simons

luncheon at Ziggy Mahoney’s on the island. Work to drive the �rst support piles into the sound’s sandy

bottom is expected to begin by Thursday, marking the start of an ambitious plan to remove all 656 feet

and 25,000 tons of the unsalvageable ship from the St. Simons Sound before the start of hurricane

season in June.

“We will begin construction of the EPB (environmental protection barrier) this week,” said Coast

Guard Lt. Commander Matt Waller of Uni�ed Command. “We’re looking at Thursday to begin. It will

start with pile driving.”

Meanwhile, a lawsuit �led late last week by former Golden Ray shipwreck contractor Donjon-SMIT

seeks to stop work on the present plan of action. A federal hearing will take place on that injunction

request next week at the U.S. District Courthouse in downtown Brunswick. Donjon-SMIT claims the

plan put forth by contractor T&T Salvage could lead to an “almost certain” environmental catastrophe.

Some 320,000 gallons of oil have been removed from the Golden Ray since it capsized more than �ve

months ago. However, 4,200 vehicles remain in its cargo hold, each with several gallons of gas, as well

as oil and other automotive �uids.

Chris Graff of Uni�ed Command’s Gallagher Marine Systems told the Rotarians that it is imperative to

get the bulk of the work completed before hurricane season is under way.

“We’re aware of the lawsuit,” said Graff, Gallagher’s director of response services. “We’re going to hope

that nothing impacts our timetable. The whole goal of this is to get it done before the height of the

hurricane season.”
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Assuming construction is permitted to proceed, Thursday will initiate the start of installing up to 80

steel pilings into the sound to support a double-layer mesh netting. The 140-foot-long piles are 48

inches around and will be driven about half their length into the seabed. The piles will be set in pairs,

one inside the netting and one outside the netting. A boom barrier will line the surface of the net to

catch oil and other �oating pollutants.

The environmental barrier will be laid out in a rectangular shape, designed speci�cally to best

withstand the swift currents of the St. Simons Sound, Waller said. A “current buster,” a �oating

apparatus resembling a long in�atable raft, will be placed at the corners to catch pollutants and feed

them to skimmer boats inside the barrier. Crews on skimmer boats also will be outside the barrier to

catch any pollution that might escape, Waller said.

“It’s called a current buster, and it’s been used in places like Scandinavia where there’s swift currents,”

Waller said. “It’s a boom that allows the water to escape underneath while the pollutants stay on the

surface. And then a boat will be able to skim that out.”

Crews will also begin laying lines underneath the Golden’s Ray’s sunken port side hull, which will serve

to guide the giant chain saw that will slice the ship into eight pieces.

Construction of the environmental protection barrier is expected to be completed by the end of

March. The barrier is intended to catch any debris that comes loose during the cutting process,

particularly any of those thousands of vehicles on board.

Afterward, the VB 10,000 barge crane will arrive from New Orleans, La., to do the cutting and heavy

lifting. More than 300 feet wide and 240 feet high, it is the largest lift vessel ever built in the U.S. The

crane will saw its way up through the ship’s hull with a four-inch chain saw. Each cut will take about 24

hours and cutting cannot stop until complete once it commences.

“It’s more of a tearing than a cutting,” Graff said. “This is the �rst time (T&T Salvage) has done this.”

The section being cut will be wrapped in a mesh to prevent vehicles and other debris from falling out.

However, of�cials anticipate some vehicles will fall out.

“The goal is to not let a lot of them come out (during the cutting), but there will be cars coming off,”

Graff said. “That’s why the barrier will be in place.”
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Larry Hobbs

Each of the pieces, weighing between 4,100 and 2,700 tons, will be loaded onto a specially designed

barge.

“It has a containment system, a wall to contain �uids once a piece is dropped onto the barge,” he said.

It should take about a week to cut, load and haul each piece away to a recycling facility in Louisiana,

Waller said. Then the next cut will begin.

“Once the cutting phase starts, it should take about two months,” Graff said. “Then the cleanup begins.”

That means retrieving all the debris and vehicles remaining inside the barrier. Sonar and other

underwater imaging technology will assist in this phase. The �nal cleanup process also will include

removing the 6,000 tons of aggregate rock dropped around the ship’s sunken port side last fall to

stabilize it in the swift currents.

Lastly, the mesh barrier will be dismantled. There is no timetable on the how long the entire project

will last, but of�cials are adamant that the hull of the Golden Ray should be removed before hurricane

season.

The Golden Ray could potentially wind up being the second costliest shipwreck in history, Graff said.

Ultimately, under the federal Oil Pollution Act of 1990, cleanup and other associated costs rest with

the ship’s owner, Hyundai Glovis, and its insurer, North of London P&I Association, Graff said. North of

London is the world’s largest maritime insurer, he said.
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9 

. GEORGIA 
OtrMTMCNT 0.- NA'I\IMAl A.I.SOUACU 

SEPTEMBER 

8 
MN Golden Ray capsizes. Twenty crew 
members are rescued by the U.S. Coast 
Guard (USCG), Georgia Department of Natural 

Resources (DNR) and Glynn County Fire Department. 
Unified Command, made of USCG, DNR, and the 
responsible party, is established. 

USCG and salvage crews rescue the four 
remaining crew members from Golden Ray. 
Environmental protec t ion measures 

are put in action with over 4,300 ft of boom deployed 

17 

Maritime traffic to the Port of Brunswick 
resumes on a case-by-case basis. 
Salvage operation begins. 

Response teams monitor the north bank 
of the Brunswick River and Bird 
Island for impacts from the incident. 

14 Precautions taken to ensure the ship is 
secure during impending heavy weather. 
Salvage operations are suspended due 

to foul weather on Sept. 15 and resume the following 
day on Sept. 16. 

Response teams assess the effectiveness 
of pollution mitigation strategies. At 
this date, there were approximately 170 

responders and 26 vessels assisting in the response. 

Salvage operations continue as air 
quality assessments inside the vessel 
begin. 

19 Salvage efforts on the Golden Ray 
continue to progress as teams begin 
skimming pollutants from the engine 

room to allow access to the main fuel tanks. 

2 0 Response teams continue to canvass the 
shoreline for impacted areas. 
Approximately 200 responders and 37 

vessels are assisting in the response. 

21 
Sporadic discharges observed from MN 
Golden Ray. Skimming and booming 
operations intensify due to discharges. 

More than 5,300 feet of boom are deployed. 

23 

22 Shoreline impacts from t 
discharges have been id 
Command deploys 5h01 

and Assessment Technique te. 
impacted areas. 

The UC continues to target and mitigate 
shoreline pollution. More than 200 
responders and nearly 60 vessels 

are engaged in the response. 

25 

24 Response teams continue E 

surveys in oil-impacted are.; 
vegetation was identified on 

bank of the Back River and addit ional I 
deployed to prevent further impact. 

Response crews continue removing oily 
water mixture from the vessel's engine 
room. Lightering operations to 

remove fuel from the vessel begin. 

26 The UC continues to pump an, 
fuel from the Golden Ray's fuel 
into a barge to prevent furth 

discharges and prepare for the safe remo· 
vessel. 

2 7 Unified Command responds to pollutant 
discharges. The discharge was located 
and stopped. Boom is deployed. 

On water skimming operations were carried out and 
cieanup teams responded to impacts. 

3 0 Unified Command responds to anoa 
discharge from the vessel. More thar 
fl of boom is deployed and skimr 

and cleanup teams continue to mitigate impacts aJ, 

shoreline. More than 74,000 gallons of fuel h 
been removed from the vessel. 

OCTOBER 

1 More than 106,000 gallons of fuel have 
removed from the vessel by lightenng effon 
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EMBER 
Golden Ray capsizes. Twenty crew 
nbers are rescued by the U.S. Coast 
ard (USCG), Georgia Department of Natural 
(DNR) and Glynn County Fire Department. 
:ommanct, made of USCG, DNR, and the 
.a party, is established. 

::ue the four 
-. Golden Ray. 
,n measures 
X>Om deployed 

Maritime traffic to the Port of Brunswick 
resumes on a case-by-case basis. 
Salvage operation begins. 

nitor the north bank 
lliver and Bird 
'rom the incident 

4 Precautions taken to ensure the ship is 
secure during impending heavy weather. 
Salvage operations are suspended due 

I weather on Sepl 15 and resume the following 
on Sept. 16. 

assess the effectiveness 
itigation strategies. At 

re approximately 170 
lssisting in the response. 

Salvage operations continue as air 
quality assessments inside the vessel 
begin. 

on the Golden Ray 
rogiress as teams begin 
pollutants from the engine 

main fuel tanks. 

20 Response teams continue to canvass the 
shoreline for impacted areas. 
Approximately 200 responders and 37 

vessels are assisting in the response. 

21 
Sporadic discharges observed from lvVV 
Golden Ray. Skimming and booming 
operations intensify due to discharges. 

More than 5,300 feet of boom are deployed. 

22 Shoreline impacts from the sporadic 
discharges have been identffied. Unified 
Command deploys Shore line Cleanup 

and Assessment Technique teams to potential 
impacted areas. 

2 3 The UC continues to target and mitigate 
shoreline pollution. More than 200 
responders and nearly 60 vessels 

are engaged in the response_ 

25 

24 Response teams continue environmental 
surveys in oil-impacted areas. Oiled 
vegetation was identified on the west 

bank of the Back River and additional boom was 
deployed to prevent further impact. 

Response crews continue removing oily 
water mixture from the vessel's engine 
room. Lightering operations to 

remove fuel from the vessel begin. 

2 6 The UC oontinues to pump and transfer 
fuel from the Golden Ray's fuel tanks 
into a barge to prevent further 

discharges and prepare for the safe removal of the 
vessel. 

2 7 Unified Command responds to pollutant 
discharges. The discharge was located 
and stopped. Boom is deployed. 

On water skimming operations were carried out and 
cleanup teams responded to impacts. 

30 Unified Command responds to another fuel 
discharge from the vessel. More than 14,000 
ft of boom is deployed and skimmers 

and cleanup teams continue to mitigate impacts along the 
shoraine. More than 74,00(' gaflwas of fuel have 
been removed from the vessel. 

OCTOBER 
More than 106,000 gallons or fuel have been 
removed from the vessel by hghtenng efforts. 

3 Cleanup teams continue to recover oil from 
the water and canvass the shoreline to 
mitigate impacted areas. More than 169,00 

ga llons of fuel have been removed from the vessel 

5 Representatives 
Incident Unified C 
at DNR's Coas· 

comments and questions 

8 Over 213,000 gallons have been lightered 
from the M/V Golden Ray. Unified Command 
is operating more than 70 vessels with 

more tha n 400 personnel. Crews prepare the 
incident site and response assets for heavy weather. 
Operations resume Oct. 10. 

I , 

More than2 
beenrernovi 12 determine 

be safely righted anc 
operation is deemed a wr 

2 0 A suspected f"ire is observed on 
board the wreck. Crews were not on 
site due to heavy weather. A frref,ghting­

equipped tugboats sprayed the vessel to control the 
source of smoke. 

7 

TheMad<ay 
ramp off the J 
re-opened 

Crews begin placement of 6,000 tons 
of rock next to the Golden Ray's hull to 
prevent erosion and scouring. 

NOVEMBE 
The boat ramp at Sia 
re-opened to the pu 

Georgia ONR re-opens the Jomter Creek 
Public Shellfish Harvest Area near Downing 
Musgrove Causeway. 
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• ung I 

e impacts from the sporadic 
1es have been identified. Unified 
nd deploys Shoreline Cleanup 
Technique teams to potential 

tigate 
j 

essels 

)Onse teams continue environmental 
eys in oil-impacted areas. Oiled 
~tation was identified on the west 
River and additional boom was 
~vent further impact. 

)ving oily 
engine 

ns to 

e UC continues to pump and transfer 
el from the Golden Ray's fuel tanks 

nto a barge to prevent further 
and prepare for the safe removal of the 

s to pollutant 
fi~S located 
ep!Oyed. 
,_,,outand 

Unified Command responds to another fuel 
discharge from the vessel. More than 14,000 
ft cl boo111 Is deployed and skinvnerS 
teams oontinue to mitigate impads along ttie 

fk>'8 than T4,000 gaPr?IS of fuel haVe 
noll'8d from the vessel. 

OBER 
lloflS of fuel have t,een 

llore than :eve!: by lightering effortS. 

II .... · !ft. GEORGJA 
0.•.vtr•u"rcJt NAIURAt I'"-· -.....,,,oc.t, 

Cleanup teams continue to 
the water and canva th recov~r oil from 
mitigate impacted ss e shorehne to 

gallons of fuel have bee areas. More than 169,000 
n removed from the vessel. 

5 Re~resentatives of the St. Simons Sound 
Incident Unified Command host a booth 
at DNR's CoastFest 2019 lo address 

comments and questions from the community. 

8 Over 213,000 gallons have been lightered 
~rom the MN Golden Ray. Unified Command 
,s operating more than 70 vessels with 

~~re than 400 personnel. Crews prepare the 
inciden_t site and response assets for heavy weather. 
Operations resume Oct. 10. 

20 

12 More than 225,000 gallons of fuel have 
been removed from the vessel. Experts 
determine the vessel cannot 

be safely righted and re-floated intact. The 
operation is deemed a wreck removal. 

A suspected fire is observed on 
board the wreck. Crews were not on 
site due to heavy weather. A firefighting­

equipped tugboats sprayed the vessel to control the 
source of smoke. 

The Mackay River public access boat 
ramp off the F.J. Torras Causeway is 
re-opened to the public. 

Crews begin placement of 6,000 tons 
of rock next to the Gold~ Ray's hull to 
prevent erosion and scounng. 

NOVEMBER 

5 
The boat ramp at Sidney Lanier Parle IS 

re-opened to the public. 

. s the Jointer Creel< 
(3eo(gl8 ONR ,a-open Area near Downing 
Publie Shellfish Harvest 
Musgrove eausewaY-

16 
lime hours. 

I 

Commeraa, 
of s . vesse, traffic to the Port 

'1JflSWick resumes 24-hou 
operations after being limited t:night-

Re-Sponse a 
exercise d 

21 Bulk fuel rernova1 from wreck is 
completed. Crews begin worldng 
to enter main fuel tanks to remove 

remnants of fuel. 

DECEMBEfi 

Oil pump,ng of all 
Golden Ray is 
ape,atio.115 end 

20 Operations to remove the ship's 
rudder and propaler .. 
completed after weather delays. The 

pieces are donated to Georgia DNR and placed 20 
mffes offshore as an a,tJfidal reef. 

JANUARY 

6 
The UC iPlOUflC8S that 
group has seledBd 
Sak ••• 'o do the IW8Ck 

19 
Hot debris from cuUJng OJ)alat,on t) 

l8ffl0WI a ramp on ht GodBII Ray 
igniles a ftm on board Iha! "'95_,,.., out 

by T&T ~ ,.....,.... __ • .,.willr 

appru,o.:al!fr 'Z5 nW1IAIIS. 

Case 2:20-cv-00011-LGW-BWC   Document 28-5   Filed 02/25/20   Page 3 of 13



R.GlA 
'1. RISOURctS 

; of the St. Simons Sound 
Command host a booth 
1stFest 2019 to address 
ins from the community. 

~nd 
t\ 
he 
:her. 

than 225,000 gallons of fuel have 
removed from the vessel. Experts 
~rmine the vessel cannot 
ted and re-floated intact. The 
ned a wreck removal. 

ed on 
>ton 
fighting­
trol the 

n e Mackay River public access boat 
amp off the F.J. Tonas Causeway is 
re-opened to the public. 

,000 tons 
Ray's hull to 
g. 

EMBER 
he boat ramp at Sidney Lanier Park is 
H>PE!ned to the public. 

:,,rne<Cfeek 
l)j'-.,3( Downing 

time hours. 

ml - GEORGIA 
C. U -t. UAU • 
- - · DEPARTMENT OF NATURAL RESOURCES 

Commercial vessel traffic to the Port 
of Brunswick resumes 24-hour 
operations after being limited to night-

Response crews conduct boom 
exercise drill. 

Bulk fuel removal from wreck is 
completed. Crews begin working 
to enter main fuel tanks to remove 

remnants of fuel. 

20 

DECEMBER 
Oil pumping of all accessible tanks from 
Golden Ray is completed. Lightering 
operations end. 

Operations to remove the ship's 
rudder and propeller are 
completed after weather delays. The 

pieces are donated to Georgia DNR and placed 20 
miles offshore as an artificial reef. 

JANUARY 

6 
The UC announces that the vessel's owner 
group has selected Texas-based T & T 
Salvage to do the wreck removal 

19 
Hot debris from cutting operation to 
remove a ramp on the Golden Ray 
ignites a fire on board that was put out 

by T & T Salvage firefighting crews within 
approximately 25 minutes. 
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Mobilization Phase 
Materials for EPB and wreck removal phase ordered . 

Pile driving for EPB. 

Final installation of EPB components & prep work. 

VB-10,000 arrives in St. Simons Sound. 

Removal Phase 
VB-10,00 is placed over wreck. 

First section is cut, lifted & secured for transport. 

Sectional cutting repeated until last section removed. 

Removal of all debris & rocks for scouring protection. 

Demobilization Phase 
EPB and a\\ related components remo\/ed. 

Final assessment of a\\ shore\,ne segments. 

Demobilization of a\\ resources. 

-
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Layered Mitigation Plan 
The EPB is designed to minimize release of pollution into St. Simons Sound. 

• Large floating boom is in place to contain surface pollutants. 
• Double layer netting is designed to contain subsurface debris. 
• The barrier has been designed to account for the strong tidal currents. 
• Conventional skimming equipment will be inside and outside the EPB. 
• Active water column monitoring via real-time survey equipment during operations. 

I 

''Current Buster'' equipment will collect 
pollutants which escape from the wreck. 

P 
skimming equipment used in 

roven . d · will 
conjunction with the barr1~r e~1gn 
collect floating pollutants ,n a high current 
area such as St. Simons Sound' 
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Preparing to Cut & Lift 

• Lines will be placed under the ship t o 

enable placement of cutting chain. 

• Lifting brackets welded to top of wreck. 

o Distributes lifting load. 

o Stabilizes section during lift. 

• The section to be cut will be wrapped to 

contain debris. 

Lifting 
Preparations 

Section Cutting 
• The US-flagged VB-10,000 floating crane will 

be positioned over wreck. 

• VB-10,000's lifting blocks will operate the 

cutting chain. 

• Once a cut is complete, the VB-10,000 will 
lift the section onto a barge inside the EPB 

and secure it for transport. 

• Lifting brackets welded to top of wreck. 

• Distributes lifting load. 

• Stabilizes section during lift. 
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The Lift 
• The sections which weigh between 2,700 and 4,100 tons will be lifted by the 

VB-10,000. 
• A deck barge wi\\ be positioned in between the VB-10,000 hulls to receive 

the \ifted section. 

• Deck barge is designed to contain debris & liquids. 

Debris Removal 
. swill be used to 

• Hydrograph1c ~urveihe seafloor which 
chart the debris on 

. ·t· d for removal. 
will be ,dent, ,e . II debris 

will pick up a 
• Crane barges k from the sea 

related to the wrec d/ r magnets and 
f\oor with grabs an b o ges for disposal. 

. . t hopper ar . 
\oad ,t ,n ° I n monitoring 

• Rea\ time water co urn 
wi\\ detect po\\utants . 

.. .. _ 

..... 
I 
..... 
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• 

Detailed Shoreline Assessments 
Ever Oiled Observations 

Conducted Between 
9/11/2019 and 2/06/2020 

Detailed Shoreline Assessment Oiling Observations 

0 

Oil Observed During Any Detailed Evaluation t 

Planned Detailed Shoreline Assessment 
1 2 3 4 

M iles 
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SCAT TEAMS 
Shoreline Cleanup and Assessment Technique 
(SCAT) is a method for surveying a~ affected 
shoreline after an oil spill. Observations and 
data from SCAT surveys play an important role 
in the decision-making process for shoreline 
cleanup. 

WHO IS ON A SCAT TEAM? 

SCAT teams include people trained in the techniques, procedures, and 
terminology of shoreline assessment. Teams often consist of people 

experienced in oil and oil cleanup techniques, geomorphology, ecology, and 
in some cases, archaeology. Members of a SCAT team may include federal 
representatives (i.e. NOAA Scientific Support Team or U.S. Coast Guard), 
state representatives (i.e. Georgia Department of Natural Resources), a 

,.,.,,., • ._,of ... <os,on,;ble p,,.ty - owa, the """•I (le. Gallaghe,), and other key stakeholders. 

• Pot ........ 
-- .. ..., for human e"Posure. by direct eon 

by eatrrig conrarn;naled seafOOd tact or • Exten181ld 
011 ~ duranon of environmenra

1 
,rnr.~~ f the ~ not rem°"ed .......... ..,. ' 

• Natural remo11a1 rates 
• Po1enba1 for re 

resources mob,i,zed 011 10 affect Other sens,111;e 
• Like1,110od !hat 

than the o,i aJonecleanup may cause greater ham-, 
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BOOMING 
. I bamers made of plastic, metal, or 

Booms are floating phyS,ca h re~d of oil and keep it 
other materials which slow t ,e s~ooms using rnoonng systems. 
contained Skilled teams dep oy 
such as anchors and land hnes 

ihey commonly place boOm h as a stream 
• Across a narrow entrance to the ocean, sue . ' 

outlet or small ,nlet, to close off that entran?e so th~t oil cant 
pass through ,nto marshland or other sensitive habitat. .. 

• In places where the boom can deflect oil away from se~s1t1ve 
locations, such as shellfish beds or beaches used by birds for 

nesting habitat. . . _ 
• Around a sensitive site, to prevent 011 from reaching it. 

lWO PRIMARY BOOM TYPES 

Hard boom is like a floating piece of plastic that has a cylindrical float 

at the top and 1s weighted at the bottom so that it has a "skirt" under the 

water 11 the currents or winds are not too strong, booms can also be 

used to make the oil go in a different direction (this is called "deflection 
booming"). 

Sorbent ~om looks like a long sausage made out of a material that 
absorbs 011 If "OU were t t k th - . . 

. · . , 0 a e e 1ns1de of a d1sposable diaper out and 
roll 1t into stnps it wo Id 1 . 
d , h ' _ u ac much hke a sorbent boom. Sorbent booms 

on t ave the "skirt• that hard boo 
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Sound 
• The construction of the EPB will require 50 to 70 piles be placed 

around the vessel. 
• Pi\e driving wi\\ only take place during daytime hours. 

Light 
• Each individual cut of the wreck is estimated to take 24 hours. 

• Will require operations through the night & illumination. 
• Lights will be directed downwards and measures will be taken to 

reduce \ight \eakage from the worksite. 

Vessel Traffic 
• Response vessels will continue to use the Lanier & ~cKaY 

Ramps and this access will remain open to the pubhc. 

• A safety zone around the EPB will be in place. . 
• Efforts will continue to minimize the impact on commercial 

vessels using the port of Brunswick. 
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