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PLAINTIFFS' MOTION FORCLASS CERTIFICATION

Pursuantto Federal Ruleof Civil Procedure 23,Plaintiffs respectfullymove this

Court to certify one class and one subclass, and appoint undersigned counsel as class

counsel. For the reasons stated in theMemorandumin Supportof the Motion for Class

Certification, filed contemporaneouslyherewith inaccordancewith Local Civil Rule 7.1,

Plaintiffs respectfully request that the Court grant their Motion by entering the

undersignedasclasscounseland certifying the "Bail Class"and "CounselClass."

The "Bail Class"is defined asmisdemeanorarrestees in Glynn County, Georgia,

who have beenor will be detainedbecausethey are unable to pay an amountof bail

requiredby Defendantsfor their release,and the subclass"CounselClass" is definedas

all arrestees facing amisdemeanorcharge in Glynn County, Georgia, whose maximum

income is 100 percentof the federal poverty guidelines or less and thus qualify for a

public defender.
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Dated: March9,2018. Respectfullysubmitted.

/s/ JamesA. Yancev.Jr.

JamesA. Yancey,Jr.
OnbehalfofAttorneysfor Plaintiff

JamesA. Yancey,Jr.
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Telephone: (912) 265-8562
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/s/ SeanJ. Young

Sean J. Young, Georgia BarAssn.No.790399
KoshaS.Tucker*, GeorgiaBar Assn. No. 214335
AmericanCivil LibertiesUnion of Georgia
PO Box 77208

Atlanta,GA 30357
Telephone: (678) 981-5295
Email: SYoung@aclu.org
Email: KTucker@aclu.org

/s/ AndreaWoods

AndreaWoods(leadcounsel)*
Twyla Carter *
BrandonJ. Buskey*
AmericanCivil LibertiesUnion Foundation

Criminal Law ReformProject
125Broad Street,18'*^ Floor
New York, NY 10004
Telephone: (212)284-7364
Email: awoods@aclu.org
Email: tcarter@aclu.org
Email: bbuskey@aclu.org
* Admissionpro hacvicepending

Attorneysfor Plaintiff
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Certificateof Service

This motion was filedsimultaneouslywith the complaint in this action. This
motion and all accompanying exhibits, along with copiesof the summons and complaint,
will be served on eachDefendantby delivery to Professional Civil process on the same
datethat the Clerk of Courtsissuesa summonsfor thatDefendant.

By: /s/ JamesA. Yancev.Jr.
JamesA. Yancey,Jr.
GeorgiaBar AssociationNo. 779725
Attorneyat Law, P.C.
704 G Street

Brunswick,Georgia31520-6749
Telephone:(912) 265-8562
Email: jayjr@standinthegap.biz

Certificateof Conference

This motion was filed simultaneouslywith the complaint in this action. This
motion will be opposed,and will confer withDefensecounsel as soon ascounselfiles a
notice of appearance. Plaintiffs will notify the Court promptlyif Defendants do not
oppose this motion.

By: /s/ JamesA. Yancey.Jr.
JamesA. Yancey,Jr.
GeorgiaBar AssociationNo. 779725
Attorneyat Law, P.C.
704 G Street

Brunswick,Georgia31520-6749
Telephone:(912) 265-8562
Email: jayjr@standinthegap.biz
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UNITED STATESDISTRICT COURT

FORTHE SOUTHERNDISTRICT OF GEORGIA

BRUNSWICK DIVISION

Margery Freida Mock and Eric Scott Ogden,
Jr., individually and on behalf of those
similarly situated.

Plaintiffs,

V.

Glynn County, Georgia;E. Neal Jump, Glynn
County Sheriff; Alex Atwood, Glynn County
MagistrateJudge; and B. Reid Zeh, III, Glynn
CountyMisdemeanorPublicDefender;

Defendants.

CaseNo.

(Class Action)

MEMORANDUM IN SUPPORTOF MOTION FORCLASS

CERTIFICATION

I. INTRODUCTION

Plaintiffs proposea class action to challengeDefendants'operationof a two-tiered,

wealth-basedpretrial detention system that keeps poor arresteesin jail without legal

representation,while allowing wealthyarresteestheopportunitytopayfor their freedomandhire

anattorney. PlaintiffMargeryFreidaMock wasarrestedandchargedwith criminal trespasson

March 7, 2018. Pursuant to the bailscheduleused by GlynnCounty, Ms. Mock's bail was

automaticallyset at$1,256,anamountshecannotafford. Becauseshecannotafford this bail

amount,Ms. Mockremainsin jail. PlaintiffEric "Scotty"Ogden,Jr., wasarrestedandcharged

with criminal trespassonMarch7,2018,andremainsincarceratedbecausehecannotafford the

$1,256 bail requirement instantly set in his case upon booking.

Plaintiffs are misdemeanor arrestees who cannot afford to pay the secured money bail

that Glynn County; E. Neal Jump, Glynn County Sheriff; and Alex Atwood, Glynn County
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Magistrate Judge require for their release. They also qualify for public defense representation,

yet remain without the aidof counsel due to the inadequate appointment procedures enforced by

the County and B. Reid Zeh, Glynn CountyMisdemeanorPublic Defender. Plaintiffs are

therefore being detained solely due to their lackof wealth and without the procedural protections

required by theConstitution prior to incarcerating an individual before trial. Conditioning

pretrial freedom on the ability to pay a money bail amount—as Defendants Glynn County, Jump,

and Atwooddo—^thatis set without a prompt release hearing, inquiry into or findings concerning

ability to pay, or anyconsiderationof nonmonetaryalternativeconditions of release violates

FourteenthAmendmentprinciples of equal protection and due process, asPlaintiffs set forth in

Claims 1 (EqualProtectionand Due Process) and 2 (Due Process). Further, Defendants Glynn

County and Attorney Zeh unreasonably delay theappointment of counsel to indigent

misdemeanorarresteesduring early, critical stagesof their cases,in violation of their right to

counsel under the SixthAmendmentand the EqualProtectionand DueProcessclausesof the

Fourteenth Amendment, as Plaintiffs set forth in Claims 3 (SixthAmendment)and 4 (Equal

Protectionand DueProcess).

Plaintiffs request that this Court certify two classes, the "Bail Class" and a subclass, the

"Counsel Class," under Rule 23(b)(2) to facilitate the fair andefficient litigation of this case.

Alternatively,to the extent there are contested facts regarding certification. Plaintiffs request that

this Court grant leave for the parties to conduct discovery.

II. PROPOSEDCLASS

Named Plaintiffs seek to represent a classof individuals (the "Bail Class") to obtain

declaratory and injunctiverelief requiring Defendants Glynn County, Atwood, and Jump to end

their wealth-based pretrial detention and to require all Defendants to provide true, individualized

bail determinations.The Bail Classshall be definedas misdemeanorarresteesin Glynn County

Case 2:18-cv-00025-LGW-RSB   Document 4-1   Filed 03/09/18   Page 2 of 24



who have been or will be detained because they are unable to pay an amountof bail required by

Defendantsfor their release.

Named Plaintiffs seek to represent a subclass (the "CounselClass")seeking declaratory

and injunctive relief from DefendantsGlynn County and Zeh's delay in theappointmentof

counsel to those who cannot afford to hire private counsel. The Counsel Class shall be defined

as all arrestees facing a misdemeanor charge in Glynn County whose maximum income is 100

percentof thefederalpovertyguidelinesor less'andthusqualify for apublic defender.

III. STATEMENT OF FACTS

Defendants areoperatinga two-tiered pretrialjustice system. Defendantscondition an

arrestee'sliberty on their ability to make an upfront, or secured,paymentof money bail.^

Defendants typicallypredeterminethe amountof secured money bail an arrestee must pay with a

schedule,written by DefendantJudgeAtwood and enforcedby DefendantSheriffJump, which

specifiesa monetaryamountbasedsolely on thecriminal charge.^ A personarrestedin Glynn

County on amisdemeanorcharge who can afford to pay the preset bail amount is immediately

eligible for release from jail upon payment; while, those arrestees who cannot afford the

monetary amount remain in jail. They are not brought to court until a rote proceeding,

informally referred to in Glynn County as "rights read," atwhich Atwood briefly interviews

arresteesand informs them of certain rights including their right to a jury trial and their right

' See Ga. Code Ann. §17-12-2.
^Moneybail takestwoprimaryforms: securedandunsecured.Securedbondis requiredin full and
upfront in order for an individual to be released and is forfeited in the eventofa failure to appear.
Unsecuredbond is not required for release, but upon a missed courtappearance,an individual becomes
liable for the full amount.

^Persons accusedof misdemeanor offenses involving family violence are not included on the bail
schedule, but must wait to have their bail amount set by ajudgeat the sameproceedingall arrestees
receive, known as"rights read." Persons accusedof misdemeanoroffenses involving family violence, like
all persons accusedof misdemeanors,have a right to bail and are detained if theycannotafford the bail
amountset. See Ga.CodeAnn. §17-6-1(b)(2)(B).
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againstself-incrimination. Typically, at the"rights read" proceeding, Atwood merely confirms

the "standard"bail set in the schedule. The"rights read" proceedingis not a true hearing, let

alone an adversarial hearing: arrestees are not provided counsel, nor are they allowed to present

witnessesor other evidence,make argumentsfor their release, orcross-examinegovernment

witnesses. At "rights read," Atwood considersneither the arrestees'ability to pay the bail

amountthat he sets nor thepossibility of imposinglessrestrictivealternativesto securedmoney

bail.

Defendants' two-tiered pretrial system extends to theprovision of counsel for the

indigent. Misdemeanorarresteeswho cannotafford counsel aredenied access to appointed

counsel for critical functions such as arguing for pretrial release,securingwitnesses for a bail

determination, or filing motions for bond reductions.DefendantAttorney Zeh—who is tasked

with representingall indigentmisdemeanorarrestees,including screeningclients, respondingto

requests for his representation, and entering an appearance in criminal cases—has a well-

established customof not visiting incarcerated prospective clients or filing motions for bail

reduction in their cases. Instead, he appears on theirbehalf for the first time when they are

broughtto court for aweeklyhearingto determinewhetherthey will pleadguilty ("jail pleas").

As discussedin theComplaint,whetheranarresteeproceedsto themonthly arraignmentbefore

their bail is examined at "rights read," or before they plead guilty at a weeklyhearing,depends

largelyonchance.Doc. No. 1, p. 10,^ 39. As aresult,manyif not mostarresteesdo notreceive

a meaningfuladvisementof their right tocounseluntil the momentof enteringa guilty plea,

whichcontributesto the difficulty all indigentmisdemeanorarrestees experience invindicating

thatright. Thus, peopleaccusedof misdemeanorsin GlynnCounty who cannotafford to hire

private counsel receive no pretrial processto speak of, savepleading guilty and facing

sentencing.
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As a result of the Defendants'pretrial system, indigent misdemeanorarresteesmay

remain in jail for weeks, even months, without being afforded anindividualized adversarial

hearing with theassistanceofcounsel to argue for their release.

IV. ARGUMENT

The proposedBail ClasschallengesDefendants'wealth-basedpretrialdetentionscheme, in

which arrestees are routinelyjailed without a determinationthat they can afford a preset

monetary bail, without considerationof nonfmancial conditions of release,and without the

procedural protections requiredof a valid orderof detention. The proposed Counsel Class

challengesDefendants'policy of unreasonablydelaying theappointmentof indigent defense

counsel inviolation of the Sixth andFourteenthAmendments.Addressingthesecommonissues

with respect to each class is superior to the piecemeal litigationof individual claims.

As set forth below, the requirementsprovidedby Federal Ruleof Civil Procedure 23(a)

and 23(b)(2) are met with respect to both proposed classes. See Amchem Products, Inc.v.

Windsor, 521 U.S. 591, 614-15 (1997). Both classes satisfy the numerosity, commonality,

typicality, and adequacy prongsof Rule 23(a). Moreover, Rule 23(b)(2) permits class

certification in cases where, as here, "the party opposing the class has acted or refused to act on

grounds that apply generally to the class, so that final injunctive relief orcorresponding

declaratory relief is appropriate respecting the class as a whole[.]" Fed. R. Civ. P. 23(b)(2).

Accordingly, Plaintiffs respectfullyrequest this Court certify the Bail Class and theCounsel

Class.

A. Both ProposedClassesSatisfyAll FourRequirementsUnderRule23(a)

The fundamental requirements for class certification set forth in Fed. R. Civ. P. 23(a)

provide for certification where: (1) the class is so numerous thatjoinder of all members is

impracticable ("numerosity"); (2) there are questionsof law or fact common to the class

("commonality"); (3) the claims or defensesof the representative parties are typicalof the claims
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ordefensesof the class("typicality"); and (4) therepresentativepartieswillfairly andadequately

protect the interestsof the class ("adequacyof representation"). As explained below. Plaintiffs

satisfy all fourrequirements.

1. Numerosity

The numerosity requirementof Rule 23(a) is satisfied where the number of potential

plaintiffs is "so numerousthat joinder of all members"of the class would be"impracticable."

Fed. R. Civ. P.23(a)(1). "Practicability of joinder depends on many factors, including, for

example,the sizeof the class,easeof identifying its numbersand determiningtheir addresses,

facility of making service on them ifjoined and their geographicdispersion." Kilgo v. Bowman

Transp.,Inc., 789 F.2d 859, 878 (11th Cir. 1986). The proper focusof the numerosity inquiry

"is not on numbers alone, but on whetherjoinder of all members is practicable in viewof the

numerosityof the class and all other relevant factors." Phillipsv. Joint LegislativeComm. on

Performance& ExpenditureReviewofStateofMiss., 637 F.2d 1014,1022(5th Cir. Feb. 1981)'',

cert,denied,456 U.S. 960, 102 S. Ct. 2035(1982). "In determiningwhether theproposedclass

contains a sufficient number of members, the Court is permitted to

'make commonsenseassumptions in order to find support for numerosity.'" v.

ChoicePoint, Inc., 237F.R.D. 478, 485 (N.D. Ga, 2006) (quoting Evans v. U.S. Pipe &

Foundry, 696 F.2d 925, 930 (11th Cir. 1983)).

There is nofixed sizerequirementto demonstratenumerosity,but"generallylessthan

twenty-oneisinadequate,morethanforty adequate,with numbersbetweenvaryingaccordingto

otherfactors." Coxv. Am. Cast Iron Pipe Co., 784 F.2d1546, 1553 (11th Cir.1986)(citations

omitted); see alsoMullen v. TreasureChestCasino,LLC, 186 F.3d 620, 624 (5th Cir. 1999)

'* The EleventhCircuit adoptedasbinding precedentall of thedecisionsof the former Fifth Circuit
handeddown prior tothecloseof businesson September30, 1981.SeeBannerv. City ofPrichard,Ala.,
661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).
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(citing 1 Newberg on Class Actions § 3.05, at 3-25 (3d ed.1992)for the propositionthat a class

of more than forty members "should raise a presumption thatjoinder is impracticable"). "A

plaintiff need notshowthe precisenumberof membersin the class,"Evans, 696F.2dat 930, but

there must be someevidenceor a reasonableestimate of the number of purported class

members. See Kilgo, 789 F.2d at 878. Finally,"wherethe numerosityquestionis a close one, a

balanceshouldbe struck in favor of a finding of numerosity,since thecourt has theoption to

decertify pursuant to Rule 23(c)(1)." Evans, 696 F.2d at 930.

a. Joinderof theBail Classis Impracticable

With respect to theproposedBail Class,thenumerosityrequirementis satisfied. Joinder

of theproposedclassmembersis impracticabledue to (1) the size of theproposedclass;(2) the

fact that the class will containfuture members;(3) the inherently transitory nature of claims

challengingtheconstitutionalityof pretrial detention;and (4) classmemberswill generallynot

have the means to pursue their own legal actions.

First, as discussedin the attachedDeclarationof Erika Basurto, in collecting three

months' worth of data, at least 122 people—or forty each month—^were arrested for

misdemeanorsin Glynn Countyand incarceratedonpendingcharges. BasurtoDecl. Of those

122,74 didnotpostthepresetmoneybail within two nightsof their arrest,and30did not post

bail, remaining incarceratedfor sevennights or more. Id. This numbereasily satisfiesthe

numerosity requirementas discussed in Cox,784 F.2d at1553.

Second,thisnumberwill almostcertainlyincreaseasadditionalpeoplearearrestedin the

future and subjectedto Defendants'wealth-baseddetentionscheme. Absent injunctive relief,

future Bail Classmemberswill suffer the sameinjuries alleged by Plaintiffs. It is well

establishedthat, regardlessof the size of theclass, traditional joinder of future, unknown
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members,is notpracticable. See Kilgo, 789 F.2d at 878 (findingimpracticabilityof non-class

joinder for a class including future members, who necessarily could not yet beidentified). In

such cases, the numerosity requirement is generally satisfied because the putative class seeks

declaratory and injunctive relief against an ongoing policy, a resolution will affect numerous

people in the future, and the compositionof the class is fluid and unknown.Jonesv. Diamond,

519 F.2d 1090, 1100 (5th Cir. 1975)(grantingliberal constructionof numerosityprong in a case

seeking injunctive relief on behalf of future class membersbecause"[t]he general rule

encouraging liberalconstructionof civil rights class actions applies with equal force to the

numerosity requirementof Rule23(a)(1).");see also Newberg on Class Actions § 25:4 (4th Ed.)

("Even a small classof fewer than 10 actual members may be upheldif an indeterminate number

of individuals are likely to becomeclassmembersin the future orif the identity or location of

many classmembersis unknownfor good cause.").

Third, joinder is impracticable because membership in the proposed Bail Class is

inherently transitory. All members challengeDefendants'procedures that result in their wealth-

based detention prior to trial. As the Supreme Court explained inGersteinv. Pugh,"[pjretrial

detentionis by naturetemporary."420 U.S. 103, 110-11n.l 1 (1975). Inaddressingthe question

of mootnessfor inherentlytransitoryclasses,the Court in Gersteinstated,"[i]t is by no means

certain that any given individual, named as plaintiff, would be in pretrial custody long enough"

to adjudicate her personal claims for injunctive relief, a fate likely to befall most membersof the

proposed Bail Class. Id. Concern that "the transitory natureof theconductgiving rise to the suit

would effectively insulate defendants'conduct from review," supportsa determinationthat

joinder is impracticable in this case. GenesisHealthcareCorp. v. Symczyk, 569 U.S. 66, 76

(2013). Given Defendants'practice of continually arresting people for misdemeanorsand

requiring securedmoney bail, "this case isparticularly suitable for class certification since

Plaintiffs' claims are'inherentlytransitory' yet there is a'constantclassof personssuffering'

8
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from the conduct." Hughesv. Judd, No. 8:12-CV-568-T-23MAP,2013 WL 1821077, at *21

(M.D. Fla. Mar. 27,2013).

Finally, joinder is impracticable because the proposed class members will lack the

financial resources to initiate individual lawsuits and are therefore unlikely to bring litigation on

their own. See, e.g.,Jacksonv. Foley, 156 F.R.D. 538, 541-42(E.D.N.Y. 1994)(finding joinder

impracticablewhere themajority of class members came fromlow-incomehouseholds,greatly

decreasingtheir ability to bring individual lawsuits); Shermanv. Griepentrog,115 F. Supp.

1383, 1389 (D. Nev. 1991) (holding thatjoinder was impracticablebecause the proposed class

consisted of poor and elderly or disabled people who could not bring individual lawsuits without

hardship).

For all the above-stated reasons, the numerosity requirementof Rule 23(a)(1) is satisfied

with respect to the proposed Bail Class.

b. Joinderof theCounselClassis Impracticable

The proposedCounselClassalso satisfiesthe numerosityrequirement. Similar to the

Bail Class,joinder of the CounselClassmembersis impracticabledue to (1) the size of the

proposedclass; (2) the fact that the class will contain future members;(3) the inherently

transitorynatureof claims challengingaccessto counselwhen pretrial detentionor releaseis

assessed;and(4) classmembersareunlikely tohavethemeanstopursuelitigation ontheirown.

First, it is reasonableto concludethat theputative CounselClasscontainsover forty

members. While a precisecount is difficult to obtain—^givenespeciallythat the screening

systemfor indigent defenselies solely in DefendantAttorney Zeh'scontrol—everyweek in

Glynn CountydozensofpeoplearebroughtbeforeDefendantJudgeAtwood for a"rights read"

proceeding,manyofwhomarechargedwith misdemeanors.SeeBasurtoDeck Because"rights

read" occurs approximately every-other day, the majority of the 74 personswho were
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incarceratedfor two or morenights—andunableto afford misdemeanormoney bail—likely

proceededto "rights read"without counsel. Id.

Second,the proposedCounsel Class, like the proposed Bail Class,includes future

members; so long as law enforcement officials in Glynn County continue to arrest indigent

individuals for misdemeanor charges and administer the pretrial system in the same manner, the

class will continue to increase in size. As discussed above, where a proposed class contains an

unknown numberof future members,joinder is particularly impracticable. See Kilgo, 789 F.2d

at 878.

Third, the proposedCounselClassbrings claims relatedto a nearly-identicalportion of

the pretrial process—specifically, the periodof time between arrest and resolution of a

misdemeanor case—as those brought by the proposed Bail Class. This presents a short window

of time during which theCounselClass members' injuriesaremanifested.Thetransitorynature

of theCounselClass Plaintiffs' claimsrendersjoinder even moreimpracticable,thussupporting

afinding of numerosity. SeeGerstein 4̂20U.S. at 110-11n. 11; Hughes^2013 WL 1821077,at

*21.

Finally, asdiscussedabove,joinderis impracticablebecausethe proposedCounselClass

members—^bydefinition—lack the financial resourcesto hire counsel to initiate individual

lawsuits, and are therefore unlikely to initiate litigation on their own.

For all theabove-statedreasons,thenumerosityrequirementof Rule23(a)(1)is satisfied

with respect to the proposed Counsel Class.

2. Commonality

This case also satisfies therequirementthat "there are questions of law or factcommonto

the class." Fed. R. Civ. P.23(a)(2);see alsoCox, 784 F.2d1557,cert, denied,479U.S. 883,

177-178(1986) (determiningthat thecommonalityprerequisitedoesnotrequirethat "all of the

questionsof law or fact raisedby thedisputebe common" to all theplaintiffs). There are

10
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questionsof both law and factcommonto bothproposedclassesthat will find commonanswers

through class-wideresolution. This case exemplifies the SupremeCourt's explanationof

commonalityin Wal-Mart Stores, Inc. v. Dukes^ 564 U.S. 338(2011). In Dukes, the Court

clarified that the existenceof merely hypothetical common questions does not justify class

treatment. Id. at 349-50. Rather, there must becommonanswersthat resolvethe factual or legal

claimspresentedby theplaintiffs. Id. at 350. In this case, common answers tofundamental

common questionsof fact and law are dispositive in determining Defendants' liability to all class

members.

Although there may be factual variations in some detailsof any proposed classmember's

underlying criminal case—for example differences in arrest charges—these differences do not

defeat commonality. Despite any factual variations. Plaintiffs bring identical constitutional

claims, which can beresolved"in one stroke." Dukes, 564 U.S. at 350."[EJven a single

common question will do," so long as it "isof such a nature that it is capableof class-wide

resolution" and thecommonquestions"predominate."Id. at 350, 359. As each proposedclass's

claims rest oncommonquestionsof law and fact, the Court should certify both classes to avoid

piecemeallitigation.

a. TheBail ClassSatisfiesCommonality

The claims raised by theproposedBail Classmembersare independentof a given class

member'sspecificarrestchargesor evenspecificbail amount. Instead, the Bail Class claims are

basedprimarily on the longstandingprinciple that a personcannot be jailed for prolonged

periods of time simply becauseshe cannotafford to pay a certain amount of money. To

illustrate: if Defendants have a policy and practiceof releasing only those arrestees who can

afford a fixed monetary bail imposed on them while detaining those who cannot, then this

litigation turns on whetherDefendants'practiceof detainingany pretrial arresteewho cannot

afford to pay fortheir releasefrom jail is unlawful. See Walkerv. City ofCalhoun,Georgia,No.

11
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4:15-CV-170-HLM, 2016 WL 361580, at *6 (finding that the factual and legal questions

surroundingcity's bail policies and practices presented questions common to the entire class),

appealdocketed. No. 17-13139 (11th Cir. July 13, 2017). Although there need only be common

issuesof law or fact underRule 23(a), this case presentsnumerousissuesof both lawandfact

that are common to the proposed Bail Class.Commonquestionsof fact include the following:

(1) Whether Defendants Glynn County and Jump use apredeterminedbail schedule

createdbyDefendantJudgeAtwood^;

(2) Whether Jump releases arrestees from jail who pay the monetary amount required by

the bail scheduleanddetainsthosewho cannot;

(3) Whether Jump detains allindividuals who are unable to pay themonetaryamount

requiredin theircaseregardlessofwhetheraninquiry into theirability topayhasbeenmade;

(4) WhetherAtwood conductsindividualizeddeterminationsand providesprocedural

protections,includingcounsel;

(5) WhetherAtwood inquiresinto arrestee'sability to paybeforesettingbail; and

(6) WhetherAtwood allowsarresteeto presentwitnessesor argumentdemonstratingtheir

suitability for release before settingbail.

Each of these factual questions relates to Defendants'post-arrestproceduresfor

determiningpretrialreleaseinGlynn Countyfor all membersoftheproposedBail Class.

Similarly, there are numerousquestionsof law commonto the proposedBail Class,

including:

(1) Whetherenforcinga wealth-basedpretrial detentionsystemin which arresteesare

jailed solely basedon their ability to accessmoney violates the FourteenthAmendment's

promiseofequal protection;

See Ga. Code Ann. § 17-6-1(f)(1).
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(2) Whetherrequiring a financial conditionof pretrial releasewithout inquiry into and

findings concerningaperson'sability to payandwithout considerationof alternativeconditions

of releaseviolatesthe FourteenthAmendment;

(3)Whetherrequiringapersonarrestedfor amisdemeanoroffenseto pay amonetarybail

amountpredeterminedby a bail schedule is narrowly tailored to achieve the government's

interestsin securing a defendant'sappearancein court or public safety, thuscontravening

substantivedueprocessprotections;

(4) Whether procedural due process requires individualized,adversarial hearings with

counsel prior to pretrial detention on money bail; and

(5) Whether detentionofarrestees on money bail they cannot afford requires

justification by clear and convincing evidence supported by recorded findingsof fact.

Thesecommonquestionsof law and factpredominatethe Bail Class'sclaims.

Accordingly, the Courtshouldfind thecommonalityrequirementof Rule 23(a)(2).

b. TheCounselClassSatisfiesCommonality

There are questionsof both law and fact common to the proposed Counsel Class that will

find commonanswersthroughclass-wideresolution. As with theproposedBail Class,common

answers resolve the factual and legal claims presented by the Counsel Class members. Dukes,

564 U.S. at 350.

While, as with the proposed Bail Class, there may be individualvariationsin the casesof

members of the proposed Counsel Class, thesedifferences do not defeat a finding of

commonality.See Dukes, 564 U.S. at 350. Allmembersof the proposedCounsel Classsuffer

indefinite delays in the appointment of counsel that prevent them from asserting their

fundamentalright to pretrial liberty, in violation of their Sixth and FourteenthAmendmentrights

to theassistanceof counsel.
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The answers to fundamental questionsof fact and law common to the Counsel Class are

dispositive in determining Defendants' liability to all proposed class members. In short, a

determination as to whether equal protection, due process, and Sixth Amendment principles

require indigentmisdemeanorarresteesbe providedcounsel toadvocatefor the leastrestrictive

bail determination will resolve all class claims with respect to all proposed Counsel Class

members.

As discussedabove, while there need only becommonissuesof law or fact under Rule

23(a), this casepresentsnumerousissuesof both law and fact that arecommonto theproposed

class.

Common questionsof fact include, but are not limited to:

(1) Whether and when indigent misdemeanor arrestees are informedof their right to

counsel;

(2) WhetherDefendantZeh contactsindigent misdemeanorarresteespursuantto their

arrest,or whetherZeh'scontactwith indigent misdemeanorarresteesoccurspursuantto their

reaching out to his office;

(3) What is the mean and median delay betweenan indigent person'sarrest for a

misdemeanorcharge and Zeh enteringanappearancein their case;

(4) WhetherZehunilaterallydetermineswho iseligible for misdemeanorpublic defense

servicesin Glynn County;

(5) WhetherZeh visits indigentmisdemeanorarresteesin the Glynn County Detention

Center;

(6) WhetherZehrepresentsindigentmisdemeanorarresteesat"rights read"proceedings;

and

(7) Whether Zeh files motions to modify or reduce bail on behalf of indigent

misdemeanorarrestees.
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Similarly, there arefundamentalquestionsof law common to the proposedCounsel

Class, including, but notlimited to:

(1) Whetherdepriving indigentmisdemeanorarrestees of the timelyappointmentof

counsel in order to argue for their pretrial liberty, when individuals who can afford counsel are

able to assert their right to pretrial liberty, violates the FourteenthAmendment'sEqual Protection

Clause;

(2) Whether, under the facts of this case, a baildeterminationpresentsa "critical

stage" for which counsel must be provided under the Sixth Amendment; and

(3) Whether delaying legal representation for indigent misdemeanor arrestees

deprivesthemof their Sixth and FourteenthAmendmentrights to a fair trial, equalprotection,

and procedural due process.

Thesecommonquestionspredominatethe CounselClass'sclaims. Accordingly, the

Court should find thecommonalityrequirementof Rule 23(a)(2).

3. Typicality

Rule23(a)(3)'stypicality requirementisalsometfor bothclasses.UnderRule23(a)(3),

"a classrepresentativemust be part of the classand 'possessthe sameinterestand suffer the

sameinjury' asthe classmembers.'"EastTexasMotor FreightSys. Inc. v. Rodriguez,431 U.S.

395, 403 (1977) (quotingSchlesingerv. ReservistsCommitteeto Stop the War, 418 U.S. 208,

216 (1974)). "Typicality, however,doesnot requireidenticalclaimsordefenses."Kornbergv.

Carnival CruiseLines, Inc., 741 F.2d 1332, 1337 (11th Cir.1984). Rather, "typicalitymeasures

whether a sufficient nexus exists between the claims of the named representatives and thoseof

theclassat large." Prado-Steimanex rel. Pradov. Bush, 221 F.3d 1266, 1279 (2000). "A

sufficient nexus is established if the claims or defensesof the class and the class representative
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arise from the same event or pattern or practice and are based on the same legal theory."

Kornberg,741 F.2d at 1337; see also, e.g.. Hardyv. B.C., 283 F.R.D. 20, 25(D.D.C. 2012)

(typicality requires only that "the classrepresentativeshave suffered injuries in the samegeneral

fashion as absent class members");Moore's Federal Practice - Civil § 23.24 ("Because the

claims need only share the same essential characteristics and need not be identical, courts have

concludedthatthetypicality requirementisnothighly demanding.").^

a. TheBail ClassSatisfiesTypicality

The named Plaintiffs' claims and interests squarely align with thoseof the proposed Bail

Class: all aredetainedbecausethey are unable to afford theamountof securedmoney bail that

DefendantsGlynn County, Atwood, and Jumprequireas acondition for their pretrial freedom.

The named Plaintiffs are threatened with the same ongoing and future injury as the proposed Bail

Class, specifically,confinementin jail becauseof the inability to pay an arbitrary amountof

money. SeeNewberg on Class Actions § 23:4 (4th Ed.) ("[T]hetypicality requirement is

generally satisfied when the representativeplaintiff is subject to the same statute, regulation, or

policy as classmembers."). The claims of the namedPlaintiffs also rely on the same legal

theories as the claimsof all other proposed Bail Class membersconcerningwhetherDefendants'

wealth-baseddetentionschemeis unconstitutional. See Piazzav. EbscoIndustries, Inc., 273

F.3d 1341, 1346 (11th Cir. 2001)(typicality "focuseson whether a sufficient nexus exists

between the legal claimsof the named classrepresentativesand thoseof individual class

members to warrant class certification"). TheproofconcerningwhetherDefendants engage in

those policies and the legal argument about whether those policies are unlawful are critical for

^Thetypicality andcommonalityrequirementsof Rule23(a)"serveasguidepostsfordetermining
whetherunderthe particularcircumstancesmaintenanceofa classaction is economicaland whetherthe
namedplaintiff s claim and theclassclaimsare sointerrelatedthat the interestsof the classmemberswill
be fairly and adequatelyprotected in their absence."Prado-Steiman,221 F.3d at 1279(quotations
omitted).
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each proposed Bail Class member in this case to establish the liabilityof Defendants. See

Walker,2016WL 361580,at *7(finding typicality requirementsatisfiedin a casewhereplaintiff

sought to represent classof arrestees unable to pay for their release as a result of an arrest

becausetheplaintiffs claimsarose outof the sameconductas theclass'sclaims,his claims were

the same as thoseof the proposed class, and he was injured in the same way as other class

members).

Thus, if the namedPlaintiff succeeds in proving thatDefendants'policies and practices

concerningpretrial detention as alleged in the Complaint are unlawful, then that ruling will

necessarilybenefit every other member of the proposed Bail Class. That is the essence of Rule

23(a)'stypicality requirement.

b. TheCounselClassSatisfiesTypicality

As with theproposedBail Class,namedPlaintiffs' claims andinterestssquarelyalign

with thoseof theproposedCounselClassandthussatisfythe typicality requirement.Thenature

of thePlaintiffs' claims andinjuries is substantiallyidentical to thenatureof theclaims and

injuries of the proposedCounselClass: they qualify for public defenderrepresentation,are

chargedwith misdemeanors,but havenot metwith orbeenappointedcounselfor unreasonable

periods of time. Given the well-establishedcustom in Glynn County of delaying the

appointmentof a public defender,namedPlaintiffs—like all membersof the CounselClass—

cannotreasonablyexpectto beprovidedcounseltoasserttheirright topretrial release.

If namedPlaintiffs succeedin provingthatDefendantsGlynn Countyand Zeh'spolicies

andpracticesin delayingthe appointmentof counselas allegedin the Complaintare unlawful,

that ruling will necessarilybenefit all membersof the CounselClass. Thus, the typicality

requirementunder Rule 23(a)(3) issatisfied.

4. Adequacy
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Rule 23(a)(4) requires that the named Plaintiffs will "fairly and adequately protect the

interestsof the class." To satisfy theadequacyrequirement,the namedplaintiffs must show

"that their interestsare not'antagonistic'to the interestsof otherclassmembers." Kirkpatrick v.

J.C. Bradford& Co., 827 F.2d 718, 726 (1ith Cir. 1987). As the U.S.SupremeCourtexplained,

this inquiry "servesto uncoverconflicts of interestbetweennamed partiesand the class they

seek torepresent." Products,Inc. v. Windsor, 521 U.S. 591, 625, 117 S.Ct. 2231, 138

L.Ed.2d 689 (1997)). Minor conflicts among class members,however,will not defeat class

certification. ValleyDrug Co. v. GenevaPharm.,Inc., 350 F.3d 1181, 1189(11thCir. 2003)).

a. NamedPlaintiffs areAdequateRepresentativesof theBail Class

The named Plaintiffs are adequate representativesof the proposed Bail Class because

their interests in the vindicationof the legal claims that they raise are completely aligned with the

interestsof the otherclass members. The namedPlaintiffs are membersof the proposed Bail

Class, and their interests coincide with, and are not antagonistic to, thoseof the other proposed

Bail Class members. The namedPlaintiffs, like other putativeclass members,have a strong

interest in no longer being detained unlawfully. There are no known conflictsof interest among

membersof the proposedBail Class,all of whom have a similar interest invindicating their

constitutional rights in the faceof their unlawful treatment by Defendants Glynn County,

Atwood, andJump.

b. NamedPlaintiffs areAdequateRepresentativesof the CounselClass

Finally, the adequacy requirement is satisfied with respect to the proposed Counsel Class.

ThePlaintiffs are adequaterepresentativesof the proposed class because theirinterestsin the

vindication of the legal claims that they raise arecompletelyaligned with theinterestsof the

other class members. The Plaintiffs are membersof the Counsel Class as defined in this

memorandum, and their interests coincide with, and are notantagonisticto, thoseof the other
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proposed class members. The Plaintiffs, like other Counsel Class members, have a strong

interestin the aidof counselto arguefor their pretrial release. Thereare noknown conflicts of

interest amongmembersof the proposedCounsel Class, allof whom have asimilar interest in

vindicatingtheir constitutionalrights in the faceof their unlawful treatmentby Defendants.

B. Both ProposedClassesSatisfytheRequirementsof Rule23(b)(2)

The named Plaintiffs in this action seekcertificationunder Rule 23(b)(2), which permits

classcertification in cases where "the party opposing the class has acted or refused to act on

grounds that apply generally to the class, so that finalinjunctive relief or corresponding

declaratoryrelief is appropriaterespectingthe class as awhole." Fed. R. Civ. P. 23(b)(2). There

are two basicrequirementsto satisfy Rule 23(b)(2): "(1) theopposingparty'sconductor refusal

to act must be'generally applicable' to the class; and (2) final injunctive or corresponding

declaratoryrelief must be requested for the class." Andersonv. Garner,22 P. Supp. 2d 1379,

1386 (N.D. Ga. 1997). The key is whether the defendants' actions "would affect all persons

similarly situated so that [their] acts apply generally to the whole class."Id. The claims raised

by both classes fall squarely within these 23(b)(2) requirements.

1. TheBail Classis ProperlyCertified Under23(b)(2)

Theallegationsbroughtby theproposedBail Classareemblematicof thoseenvisioned

for certification under Rule 23(b)(2). First, Defendants Glynn County, Judge Atwood, and

SheriffJump havecreatedandapplieda uniform wealth-baseddetentionscheme,renderingtheir

conduct "generally applicable" to all misdemeanor arrestees and therefore all proposed Bail

Class members. Defendantsdemand money bail from every misdemeanorarresteeas a

requirement for pretrial freedom. Defendant Sheriff Jump immediately releases those arrestees

wealthy enough to pay and detains those arrestees too poor to pay.

Second, as set forth in the Complaint, named Plaintiffs in this action seek declaratory and

injunctive relief on behalf of the entire Bail Class. The proposed Bail Class seeks to enjoin
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DefendantsGlynn County, Atwood, and Jumpfrom continuing to enforce their policy of

conditioningpost-arrestfreedomon accessto money. The reliefsought—anorderdeclaring

these money bail practicesunconstitutionaland aninjunction and judgmentpreliminarily and

permanently enjoining Defendants Glynn County, Atwood, and Jump from enforcing those

unconstitutionalpolicies—^would apply equally to the entire putative class. Accordingly,

certification under Rule 23(b)(2) is appropriate and necessary. See, e.g., In reVeneman,309

F.3d 789, 792 (D.C. Cir. 2002)("Rule 23(b)(2) certification is appropriatewhere plaintiffs seek

declaratoryor injunctive relief for class-wideinjury.").^ As theSupremeCourt explainedin

Dukes:"Whena class seeks an indivisible injunction benefitting all its members at once, there is

no reason to undertake a case-specific inquiry into whether class issues predominate or whether

class action is asuperiormethod ofadjudicatingthedispute. Predominanceandsuperiorityare

self-evident." Dukes, 564 U.S. at362-63. A declarationand an injunction stating that

Defendantscannot use money bail to keep poorarresteesin jail without any inquiry into or

findings concerningtheir ability to pay would provide relief to every memberof the proposed

Bail Class. See Holmesv. Continental Can Co., 706 F.2d 1144, 1155 (11th Cir. 1983) (finding

Rule 23(b)(2)appliesto "claims restingonthe samegroundsandapplyingmoreor lessequally

to all membersof the class.")).

2. TheCounselClassis ProperlyCertifiedUnder23(b)(2)

Similarly, the declaratoryrelief soughtby the CounselClassfalls squarelywithin the

relief anticipatedby Rule 23(b)(2) classes. DefendantsGlynn County and Attorney Zeh have

' Rule 23(b)(2) aroseout of experience"in the civil rights field," Amchem, 521 U.S. at 614 (citation
omitted), in which the governmenttypically treatsawhole classin anunconstitutionalmannerbasedon
law orgovernmentpolicy. "Rule 23(b)(2)waspromulgatedin 1966essentiallyasatool for facilitating
civil rightsactions." Moore'sFederalPractice§23.43;seealsoNewbergon ClassActions§ 1:3 (5th ed.)
("Rule 23(b)(2)authorizesaclassactionwhenapartyhastakenorrefusedtotakeactionwith respectto a
class,andfinal injunctive relieforcorrespondingdeclaratoryrelief is appropriatewith respecttotheclass
asa whole....The(b)(2)classactionisoften referredto as a 'civilrights' or 'injunctive'classsuit.").
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delayed the appointmentof counsel such that indigent misdemeanor arrestees proceed alone at

critical stagesof the pretrial process. This policy and custom is"generallyapplicable"to all

membersof the proposedCounsel Class.

Further, therelief sought—anorder declaringunconstitutionalDefendants'practicesof

delaying appointmentof counsel to indigent arrestees facingmisdemeanorcharges and an

injunctionandjudgmentpreliminarily andpermanentlyenjoiningthe CountyandDefendantZeh

from continuing those unconstitutionalpolicies—^wouldapply equally to the entire proposed

Counsel Class. Because the current practices are unconstitutional, any new lawful policies and

procedures would have to be applied by Defendants in aconsistentway to all indigent arrestees

accused of misdemeanor crimes. See Anderson, 22 F. Supp. 2d at 1386; see also, e.g., In re

Veneman, 309 F.3d 789, 792 (D.C. Cir. 2002)("Rule 23(b)(2) certificationis appropriatewhere

plaintiffs seek declaratory or injunctiverelief for class-wide injury.").

C. UndersignedCounselSatisfytheRequirementsof Rule 23(g).

Prior to certification,the Courtmust determinethat theundersignedcounselareadequate

under Rule 23(g)(1) and (4). This determination requires the Court to consider, inter alia, "the

work counsel has done in identifying or investigating potential claims in the action,""counsel's

experiencein handlingclassactions,""counsel'sknowledgeof the applicablelaw," and "the

resources that counsel will commit to representing the class." Fed. R. Civ. P. 23(g)(1)(A).

Whether class counsel "are qualified, experienced, and generally able to conduct the proposed

litigation" has traditionally been analyzed under Rule 23(a)(4). SeeKirkpatrick, 827 F.2d at

726-28. In determining theappropriatenessof certificationof class counsel, the Court may wish

to consider "the forthrightness and vigor with which the representative party can be expected to

assert anddefendthe interestsof the membersof the class." Id. at 726(discussingcounsel'srole

in a determinationof adequacyunder23(a)(4)).
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Here, thePlaintiffs and proposedclasses arerepresentedby attorneysfrom the American

Civil Liberties Union, theAmericanCivil LibertiesUnion of Georgia, andJamesYancey, Jr.of

Brunswick, Georgia, who have experience litigating complex civil rights matters in federal court

and extensive knowledgeof both the detailsof unlawful money bailpracticesand the relevant

constitutionallaw. See Decls.of Buskey,Carter, Woods, Tucker,Yancey,and Young. In sum,

proposed class counsel have devotedsubstantial resources to becoming familiar with

Defendants' two-tiered pretrial practices and with the state and federal laws and procedures that

govern Plaintiffs' claims. Moreover, the attorneys representingPlaintiff and the putative classes

are experienced in handling class action and civil rights litigation and have particularknowledge

of, and experience in, litigating legal claims concerning unlawful policies and practices in court

systems. Seeid. In addition, proposedclasscounsel has sufficient financial and human

resourcesto litigate this matter.

V. CONCLUSION

For the reasons stated above, the Plaintiffs respectfully ask this Court to certify the Bail Class

and the Counsel Class as proposed in this Memorandum.

Dated: March 9, 2018. Respectfully submitted,

/s/ JamesA. Yancev.Jr.

JamesA. Yancey,Jr.
OnbehalfofAttorneysfor Plaintiff

JamesA. Yancey,Jr.
GeorgiaBar AssociationNo. 779725
Attorney at Law, P.C.
704 G Street

Brunswick,Georgia31520-6749
Telephone:(912) 265-8562
Email: jayjr@standinthegap.biz
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/s/ SeanJ. Young

Sean J. Young,GeorgiaBar Assn. No. 790399
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KoshaS. Tucker*, GeorgiaBar Assn. No. 214335
AmericanCivil LibertiesUnion of Georgia
PO Box 77208

Atlanta, GA 30357
Telephone:(678) 981-5295
Email: SYoung@acluga.org
Email: KTucker@acluga.org

/s/ AndreaWoods

AndreaWoods(lead counsel)*
Twyla Carter*
BrandonJ. Buskey*
AmericanCivil LibertiesUnion Foundation

Criminal Law ReformProject
125 Broad Street,18 '̂' Floor
New York, NY 10004
Telephone: (212) 284-7364
Email: awoods@aclu.org
Email: tcarter@aclu.org
Email: bbuskey@aclu.org
* Admissionpro hac vicepending

Attorneysfor Plaintiff
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Certificateof Service

This motion was filed simultaneously with the complaint in this action. This motion and
all accompanying exhibits, along with copiesof the summons and complaint, will be served on
each Defendant by delivery to Professional Civil process on the same date that the Clerkof
Courtsissuesa summonsfor thatDefendant.

By: /s/ JamesA. Yancev.Jr.
JamesA. Yancey, Jr.
GeorgiaBar AssociationNo. 779725
Attorneyat Law, P.C.
704 G Street

Brunswick,Georgia31520-6749
Telephone:(912) 265-8562
Email: jayjr@standinthegap.biz

Certificateof Conference

This motion was filedsimultaneouslywith the complaint in this action. This motion will
beopposed,and will conferwithDefensecounselas soonascounselfiles a noticeofappearance.
Plaintiffs will notify the Court promptly if Defendants do not oppose this motion.

By: /s/ JamesA. Yancev. Jr.
JamesA. Yancey,Jr.
Georgia BarAssociationNo. 779725
Attorneyat Law, P.C.
704 G Street

Brunswick, Georgia31520-6749
Telephone:(912) 265-8562
Email: jayjr@standinthegap.biz
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UNITED STATESDISTRICT COURT

FORTHE SOUTHERNDISTRICT OF GEORGIA
BRUNSWICK DIVISION

Margery Freida Mock and Eric Scott
Ogden, Jr., individuallyand on behalfof
thosesimilarly situated.

Plaintiffs,

V.

Glynn County, Georgia; E. Neal Jump,
Giynn CountySheriff; Alex Atwood, Glynn
County MagistrateJudge; and B. Reid Zeh,
III, Glynn County Misdemeanor Public
Defender;

Defendants.

CaseNo.

(ClassAction)

[PROPOSEDORDER]

ORDERGRANTING PLAINTIFFS^ MOTION FORCLASS CERTIFICATION

Upon considerationof Plaintiffs' Motion for ClassCertification:

IT IS ORDEREDthat this action be certified as aclassaction, with the "Bail

Class"definedas misdemeanorarresteesin Glynn County, Georgia,who have been or

will be detainedbecausethey are unable to pay anamountof bail required byDefendants

for their release,and thesubclass"CounselClass,"defined as all membersof the Bail

Class whosemaximum income is 100 percentof the federalpoverty guidelinesor less

and thusqualify for a public defender.

IT IS FURTHER ORDERED that Plaintiffs Margery Frieda Mock and Eric

ScottOgden,Jr., shall serveasclassrepresentatives.

IT IS FURTHER ORDERED that Plaintiffs' counsel shall serve as class

counsel.
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Signed in on , 2018.

UNITED STATESDISTRICT JUDGE
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