
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION 

JOSEPH POPPELL, ET AL., 
 
 Plaintiffs, 
 
 v. 
 
CARDINAL HEALTH, INC., ET AL., 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Civil Action No. 2:19-cv-00064-LGW-
BWC 
 
 

 
MOVING DEFENDANTS’ MOTION TO REOPEN CASE AND JOINT 

MOTION FOR RELIEF FROM REMAND ORDER PURSUANT TO 
FEDERAL RULE OF CIVIL PROCEDURE 60(b)(3) 

Defendants Cardinal Health, Inc., Cardinal Health 108, LLC, Cardinal Health 110, LLC, 

Cardinal Health 112, LLC, Cardinal Health 113, LLC, Cardinal Health 116, LLC, Cardinal 

Health 200, LLC, Cardinal Health 414, LLC, McKesson Corporation, McKesson Drug 

Company, LLC, McKesson Medical-Surgical, Inc., McKesson Medical-Surgical Minnesota 

Supply, Inc., (collectively, “Moving Defendants”) respectfully move this Court to reopen the 

above-styled action and for relief from the Court’s Remand Order entered on June 4, 2019. In 

support of this request, the Moving Defendants submit their memorandum of law herewith.   

On June 4, 2019 the Court held an expedited hearing on Plaintiff’s Motion to Remand 

and issued an oral order from the bench followed by the Remand Order granting the same.  Later 

that day, a Minute Entry was entered on the docket closing the case.  The Remand Order was 

procured by fraud, misrepresentation and misconduct by Plaintiffs and Defendant Charles Robert 

Lott.  This Court retains jurisdiction to decide the Rule 60(b)(3) Motion.  See Miller v. Morris 

Commc’ns Co., LLC, 234 F. App’x 881, 884 (11th Cir. 2007) (district court retained jurisdiction 

over Rule 60(b) motion relating to judgments the court had entered); see also Bapte v. W. 

Caribbean Airways, 370 F. App’x 71, 73 (11th Cir. 2010) (“a district court retains jurisdiction to 
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consider a Rule 60(b) motion for relief from judgment even after an appeal of the judgment . . . 

has been noticed.”).  

For these reasons, the Moving Defendants respectfully request that this Court reopen the 

case to consider their Rule 60(b)(3) Motion.  

 

 

June 13, 2019 /s/ Cody S. Wiginton   
S. Derek Bauer (admitted pro hac vice) 
(Georgia Bar No. 042537) 
Christopher A. Wiech (admitted pro hac vice) 
(Georgia Bar No. 757333) 
Cody S. Wigington 
(Georgia Bar No. 653519) 
Jacqueline T. Menk (admission application 

forthcoming) 
(Georgia Bar No. 728365) 
BAKER & HOSTETLER LLP 
1170 Peachtree Street, Suite 2400 
Atlanta, Georgia 30309-7676 
Telephone: (404) 459-0050 
Facsimile: (404) 459-5734 
dbauer@bakerlaw.com 
cwiech@bakerlaw.com 
cwigington@bakerlaw.com 
jmenk@bakerlaw.com 
 
Counsel for Cardinal Health, Inc., Cardinal Health 

108, LLC, Cardinal Health 110, LLC, Cardinal 

Health 112, LLC, Cardinal Health 113, LLC, 

Cardinal Health 116, LLC, Cardinal Health 200, LLC 

Cardinal Health 414, LLC 
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HUNTER, MACLEAN, EXLEY & DUNN, P.C. 
 
 
 
 
 
/s/ John M. Tatum    

John M. Tatum 
Georgia Bar No. 699000 
200 East Saint Julian Street 
Post Office Box 9848 
Savannah, Georgia 31412-0048 
(912) 236-0261 
(912) 236-4936 (facsimile) 
Email: jtatum@huntermaclean.com 
 
KREVOLIN & HORST, LLC 
 
Halsey G. Knapp, Jr. (admission pending) 
Georgia Bar No. 425320 
Adam M. Sparks (admission application 
forthcoming) 
Georgia Bar No. 341578 
1201 W. Peachtree Street, N.W. 
Suite 3250, One Atlantic Center 
Atlanta, Georgia 30309 
(404) 888-9700 
(404) 888-9577 (facsimile) 
Email: hknapp@khlawfirm.com 
Email: sparks@khlawfirm.com 
 
Attorneys for McKesson Corporation ; McKesson 

Drug Company, LLC; McKesson Medical-Surgical, 

Inc.; and McKesson Medical-Surgical Minnesota 

Supply, Inc. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 13, 2019, I caused a copy of the foregoing to be filed 

electronically through this Court’s electronic filing system, and, as such, notice of such filing 

should be sent by operation of the Court’s electronic filing system to all parties indicated on the 

electronic filing receipt. 

 
 

June 13, 2019 
 

/s/ Cody S. Wigington  
Cody S. Wigington 
(Georgia Bar No. 653519) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION 

JOSEPH POPPELL, ET AL., 
 
 Plaintiffs, 
 
 v. 
 
CARDINAL HEALTH, INC., ET AL., 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Civil Action No. 2:19-cv-00064-LGW-
BWC 
 
 

 
MOVING DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF  

MOTION TO REOPEN CASE AND JOINT MOTION FOR RELIEF FROM REMAND 
ORDER PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 60(b)(3) 

This Court should reopen the case and vacate its remand order of June 4, 2019, under 

Rule 60(b)(3). That order was procured by fraud, misrepresentation and misconduct by Plaintiffs 

and Defendant Charles Robert Lott. The remand order rested on Lott’s refusal to consent to 

removal. But, as the Moving Defendants learned after the remand hearing, that refusal was 

obtained only in exchange for Plaintiffs’ agreement to dismiss Lott from the case.  

Although Plaintiffs represented to this Court that Lott was a properly joined defendant 

whose consent to removal was required, their deal with him makes clear that, having obtained his 

refusal to consent to removal, they had no intention of pursuing their claims against him.  

Based on Plaintiffs’ and Lott’s false and misleading representations, material omissions, 

and misconduct, vacatur of the remand order is appropriate under Rule 60(b)(3). That rule allows 

a party to seek relief from a final judgment or order based on “fraud . . ., misrepresentation, or 

misconduct by an opposing party.” Fed. R. Civ. P. 60(b)(3). That is precisely the case here. 

When a plaintiff colludes with a defendant to defeat removal, the defendant is fraudulently 

joined and his consent to removal is not required. This Court should therefore vacate the remand 

order.  
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BACKGROUND 

Plaintiffs originally filed this opioid lawsuit in the Superior Court of Glynn County, 

Georgia, on April 17, 2019. (D.E. 1 at ¶ 2.) The Complaint named two sets of defendants: 

pharmaceutical distributors (“Distributors”), none of which is a citizen of Georgia, and various 

local pharmacies and pharmacists (“Pharmacy Defendants”).  

Cardinal Health, Inc., a Distributor, removed this action on two grounds: federal question 

and diversity. (D.E. 1.) Just four days after Cardinal Health filed its notice of removal, Plaintiffs 

filed a motion to remand the case to state court and requested an immediate hearing. (D.E. 20, 

21, 22.) In their motion, Plaintiffs contended that the removal was procedurally improper 

because one defendant—Charles Robert Lott—had objected to removal. (D.E. 22 at 23.) In 

support of that contention, Plaintiffs submitted an affidavit signed by Lott’s counsel, stating that 

Lott had expressly refused to consent to removal when asked. (D.E. 20-1.)  

On June 4, 2019, this Court held an expedited hearing on Plaintiffs’ remand motion. 

Based on Plaintiffs’ representations that Lott was a properly joined defendant, the Court 

concluded that Lott’s consent to removal was required and issued the remand order because Lott 

had not consented. (D.E. 52.)  

Cardinal Health did not learn until after the hearing that Plaintiffs had been colluding 

with Lott to defeat removal. Cardinal Health has since learned that Plaintiffs had agreed with 

Lott to dismiss their claims against him in exchange for his objection to removal. See Declaration 

of Christopher A. Wiech dated June 13, 2019 (Wiech Decl.), at ¶¶ 12-15. 

On June 10, 2019, McKesson Corporation’s counsel sent a letter to Plaintiffs’ counsel, 

seeking confirmation regarding Plaintiffs’ pre-removal settlement with Defendant Lott in return 

for objecting to removal. Wiech Decl. at ¶ 16; id., Ex. 1. On June 11, 2019, Plaintiffs’ counsel 

responded and admitted that Plaintiffs had, in fact, agreed to settle with Lott conditioned on his 
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refusal to consent to removal. Wiech Decl. at ¶ 17; id., Ex. 2 at 1. In the same letter, Plaintiffs’ 

counsel admitted that they did not disclose to the Court Plaintiffs’ settlement with Lott. Id., Ex. 2 

at 3. And Plaintiffs’ counsel admitted that they had had similar discussions with other Pharmacy 

Defendants, but broke off those talks once they had secured Lott’s opposition to removal. See id., 

Ex. 2 at 2. 

ARGUMENT 

Under Rule 60(b)(3), a party may seek relief from a final order on the basis of “fraud . . ., 

misrepresentation, or misconduct by an opposing party.” Fed. R. Civ. P. 60(b)(3). A movant 

must show (1) “by clear and convincing evidence that an adverse party has obtained the [order] 

through fraud, misrepresentation, or other misconduct,” and (2) “that the conduct prevented the 

losing party from fully and fairly presenting his case or defense.” Frederick v. Kirby Tankships, 

Inc., 205 F.3d 1277, 1287 (11th Cir. 2000); see also Cox Nuclear Pharmacy, Inc. v. CTI, Inc., 

478 F.3d 1303, 1314 (11th Cir. 2007); Waddell v. Hendry Cty. Sheriff's Office, 329 F.3d 1300, 

1309 (11th Cir. 2003). This case satisfies both conditions.  

First, there is clear and convincing evidence that Plaintiffs obtained the remand order 

through fraud, misrepresentation, and misconduct. Plaintiffs represented to this Court that Lott’s 

consent to removal was required when Plaintiffs had no intention of pursuing their claims against 

Lott. To the contrary, before Cardinal Health had even removed this action, Plaintiffs had agreed 

to settle their claims against Lott on the condition that he withhold consent to removal. But 

Plaintiffs did not disclose this material fact to the Court. See Suite 225, Inc. v. Lantana Ins. Ltd., 

625 F. App’x 502, 506–08 (11th Cir. 2015) (affirming grant of Rule 60(b)(3) motion to vacate 

judgment procured by party’s “knowing and intentional” omission of material fact); In re 

Nationwide Warehouse & Storage, LLC, 2005 WL 6487199, at *10 (Bankr. N.D. Ga. July 14, 

2005) (vacating order under Rule 60(b)(3) when party “never disclosed to the Court” material 
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information); Trehan v. Von Tarkanyi, 63 B.R. 1001, 1006 n.8 (S.D.N.Y. 1986) (“When an 

attorney misrepresents or omits material facts to the court . . . his conduct may constitute a fraud 

on the court.”). 

Second, Plaintiffs’ and Lott’s misconduct prevented Cardinal Health from presenting a 

full and fair defense. When a plaintiff colludes with a non-consenting defendant to defeat 

removal, the defendant is fraudulently joined and his consent to removal is not required. See 

Diaz v. Kaplan Univ., 567 F. Supp. 2d 1394, 1402-03 (S.D. Fla. 2008) (holding that consent was 

not required when “plaintiff colluded with the non-consenting defendant to defeat removal”). 

This scenario “arises in federal question cases when . . . the non-consenting defendant, in 

collusion with the plaintiff, agree[s] to refuse to consent to removal and thus affect[s] the choice 

of forum.” Id. at 1403 (citing Hauck v. Borg Warner Corp., 2006 WL 2927559, at *6 (M.D. Fla. 

Oct. 12, 2006)); see also In re Diet Drugs Prod. Liab. Litig., 220 F. Supp. 2d 414, 421 (E.D. Pa. 

2002) (finding that non-consenting defendants were fraudulently joined when they “reached 

agreements whereby plaintiffs will ultimately dismiss the [non-consenting] defendants in 

exchange for their refusal to consent to removal”); Ashford v. Aeroframe Servs., LLC, 2015 WL 

13650549, at *12 (W.D. La. Jan. 30, 2015) (defendant’s consent to removal not required when 

plaintiff settled claims against non-consenting defendant such that it “would remain a defendant 

so that federal court jurisdiction could be avoided”), aff'd in part, rev'd in part and remanded, 

2015 WL 2089994 (W.D. La. May 4, 2015). 

Had Cardinal Health known that Plaintiffs had colluded with Lott to defeat removal, it 

could have and would have presented a meritorious defense that Lott was fraudulently joined 

because of that agreement. Plaintiffs’ and Lott’s failure to disclose their agreement prevented 

Cardinal Health from doing so. 
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This Court has the authority to vacate its remand order. While the federal removal statute 

prohibits federal courts from reviewing orders remanding cases to state court, see 28 U.S.C. 

§ 1447(d), the statute does not prevent this Court from vacating its remand order under 

Rule 60(b)(3). “Vacatur of a remand order does not necessarily constitute a forbidden ‘review’ of 

[a] remand decision.” Aquamar, S.A. v. Del Monte Fresh Produce N.A., Inc., 179 F.3d 1279, 

1288 (11th Cir. 1999). If a court “vacate[s] an order for reasons that do not involve 

reconsideration or examination of its merits,” then the court “ha[s] not ‘reviewed’ the order, and 

therefore ha[s] not fallen afoul of section 1447(d)’s prohibition on review.” Id.; cf. McClain v. 

Lee, 2013 WL 12158622, at *1 (M.D. Fla. Dec. 6, 2013) (court’s amendment or clarification of 

remand order under Rule 60 does not constitute impermissible review). 

Applying the Eleventh Circuit’s reasoning in Aquamar, the Fourth Circuit has held that, 

when a court vacates a remand order under Rule 60(b)(3), it does not reconsider or reexamine the 

order’s merits. See Barlow v. Colgate Palmolive Co., 772 F.3d 1001, 1010–12 (4th Cir. 2014) 

(en banc) (citing Aquamar, 179 F.3d at 1288). “[U]nlike reconsideration, vacatur [under Rule 

60(b)(3)] does not require reassessing the facts that were presented to the district court at the 

time the cases were removed.” Id. at 1012. 

In Barlow, similar to this case, the defendants removed on the basis of diversity 

jurisdiction, arguing that certain in-state defendants were fraudulently joined. Barlow, 772 F.3d 

at 1004. The plaintiffs then moved to remand, arguing that they had “viable claims against the 

non-diverse defendants.” Id. at 1005. Based on those representations, the district court remanded 

the case to state court. Id. Upon remand to state court, however, the plaintiffs contradicted their 

representations to the federal court, admitting that they had no evidence to support their claims 
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against the non-diverse defendants and announcing their intention to proceed only with claims 

against the diverse defendant. Id. at 1006. 

Based on plaintiffs’ misrepresentations made to secure remand, the defendants then 

moved the federal district court for sanctions under Rule 11 and to vacate the remand order under 

Rule 60(b)(3). Id. at 1006–07. The district court initially denied the motions, concluding that “28 

U.S.C. § 1447(d) deprived it of jurisdiction to vacate or strike its remand orders.” Id. at 1007. On 

appeal, the en banc Fourth Circuit reversed, holding that, when a defendant moves to vacate 

under Rule 60(b)(3), it “seeks vacatur based on a collateral consideration—[its] allegation that 

the remand orders were procured through attorney misconduct—rather than on the remands’ 

merits.” Id. at 1010–11. Thus, “the types of relief provided by . . . Rule 60(b)(3) do not involve 

‘review’ as proscribed by § 1447(d).” Id. at 1008.1 The court further held that Rule 60(b)(3) 

“applies to the present situation, in which a party alleges that misconduct prevented it from fully 

and fairly presenting its ‘claim’ of entitlement to a federal forum,” id. at 1013 n.12, and that the 

district court retained jurisdiction to consider the motion, id. 1012. See also Cooter & Gell v. 

Hartmarx Corp., 496 U.S. 384, 395 (1990) (“It is well established that a federal court may 

consider collateral issues after an action is no longer pending.”). 

                                                 
1 In Bender v. Mazda Motor Corp., 657 F.3d 1200 (11th Cir. 2011), the Eleventh Circuit held 
that 28 U.S.C. § 1447(d) prohibits a federal court from reconsidering a remand order under 
Rule 60(b)(6). Bender does not control the outcome here because: (1) that case involved a 
motion for reconsideration under Rule 60(b)(6), not a motion to vacate under Rule 60(b)(3), see 

Bender, 657 F.3d at 1201; and (2) the defendants in Bender argued that “the remand order . . . 
was legally erroneous,” id. at 1204, and thus expressly sought reexamination of the order’s 
merits. Because a motion to vacate under Rule 60(b)(3) does not require reexamination on the 
merits, Bender does not preclude that relief here. See Barlow, 772 F.3d at 1011 n.10 
(distinguishing Bender as “irrelevant” because Rule 60(b)(6) “do[es] not focus on the means by 
which a remand order is obtained”). In any event, Bender cannot undercut the Eleventh Circuit’s 
controlling decision in Aquamar because Aquamar came first. See, e.g., Burke-Fowler v. Orange 

Cty., 447 F.3d 1319, 1323 n.2 (11th Cir. 2006) (“[W]hen a later panel decision contradicts an 
earlier one, the earlier panel decision controls.”). 
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The same holds true in this case. Cardinal Health does not ask this Court to reexamine or 

reconsider the merits of its remand order. Instead, it seeks vacatur based on a collateral issue—

namely, that the remand order was procured through Plaintiffs’ and Lott’s fraud, 

misrepresentations, and misconduct. Accordingly, § 1447(d) does not bar the relief sought here, 

and the Court retains jurisdiction to vacate its remand order under Rule 60(b)(3).  

CONCLUSION 

Plaintiffs obtained the remand order by arguing, with an affidavit from Lott’s counsel, 

that Lott objected to removal. Plaintiffs and Lott did not tell this Court that there was already an 

agreement to dismiss Lott in exchange for his objection to removal. Lott’s presence in this case 

was only to defeat removal. That is fraud, misrepresentation, and misconduct. This Court should 

vacate the remand order. 

 

June 13, 2019 /s/ Cody S. Wigington  
S. Derek Bauer (admitted pro hac vice) 
(Georgia Bar No. 042537) 
Christopher A. Wiech (admitted pro hac vice) 
(Georgia Bar No. 757333) 
Cody S. Wigington 
(Georgia Bar No. 653519) 
Jacqueline T. Menk (admission application 

forthcoming) 
(Georgia Bar No. 728365) 
BAKER & HOSTETLER LLP 
1170 Peachtree Street, Suite 2400 
Atlanta, Georgia 30309-7676 
Telephone: (404) 459-0050 
Facsimile: (404) 459-5734 
dbauer@bakerlaw.com 
cwiech@bakerlaw.com 
cwigington@bakerlaw.com 
jmenk@bakerlaw.com 
 
Counsel for Cardinal Health, Inc., Cardinal Health 

108, LLC, Cardinal Health 110, LLC, Cardinal 

Health 112, LLC, Cardinal Health 113, LLC, 
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Cardinal Health 116, LLC, Cardinal Health 200, LLC 

Cardinal Health 414, LLC 

 
 

 
 

HUNTER, MACLEAN, EXLEY & DUNN, P.C. 
 
 
/s/ John M. Tatum   

John M. Tatum 
Georgia Bar No. 699000 
200 East Saint Julian Street 
Post Office Box 9848 
Savannah, Georgia 31412-0048 
(912) 236-0261 
(912) 236-4936 (facsimile) 
Email: jtatum@huntermaclean.com 
 
KREVOLIN & HORST, LLC 
 
Halsey G. Knapp, Jr. (admission pending) 
Georgia Bar No. 425320 
Adam M. Sparks (admission application 
forthcoming) 
Georgia Bar No. 341578 
1201 W. Peachtree Street, N.W. 
Suite 3250, One Atlantic Center 
Atlanta, Georgia 30309 
(404) 888-9700 
(404) 888-9577 (facsimile) 
Email: hknapp@khlawfirm.com 
Email: sparks@khlawfirm.com 
 
Attorneys for McKesson Corporation ; McKesson 

Drug Company, LLC; McKesson Medical-Surgical, 

Inc.; and McKesson Medical-Surgical Minnesota 

Supply, Inc. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 13, 2019, I caused a copy of the foregoing to be filed 

electronically through this Court’s electronic filing system, and, as such, notice of such filing 

should be sent by operation of the Court’s electronic filing system to all parties indicated on the 

electronic filing receipt. 

 
 

June 13, 2019 
 

/s/ Cody S. Wigington  
Cody S. Wigington 
(Georgia Bar No. 653519) 
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