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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

BRUNSWICK DIVISION
DONJON-SMIT, LLC
VS.
ADMIRAL KARL L. SCHULTZ, CAPTAIN CIVIL ACTIONNO.

JOHN W. REED, COMMANDER NORM C.
WITT, and COMMANDER MATTHEW J.
BAER, IN THEIR OFFICIAL CAPACITY
AS OFFICERS OF THE UNITED STATES
COAST GUARD

PLAINTIFF DONJON-SMIT, LLC’S
VERIFIED COMPLAINT, REQUEST FOR INJUNCTIVE RELIEF, AND
WRIT OF MANDAMUS

Plaintiff Donjon-SMIT, LLC (“Donjon-SMIT”) files this Verified Complaint, Writ of
Mandamus, and Request for Injunctive Relief (the “Complaint”) against Defendants Admiral Karl
L. Schultz, Captain John W. Reed, Commander Norm C. Witt, and Commander Matthew J. Baer
(collectively, the “Defendants™) in their official capacity as officers of the United States Coast
Guard (“Coast Guard”), and in support thereof state as follows:

INTRODUCTION

1. Plaintiff Donjon-SMIT, LLC (“Donjon-SMIT”) files this Complaint along with an
accompanying Motion for Injunctive Relief.! to both prevent an almost certain environmental
disaster in Port of Brunswick, St. Simons Sound caused by capsizing of the GOLDEN RAY and
to require the United States Coast Guard to follow the requirements of the Oil Pollution Act of
1990 (“OPA 90). The Coast Guard and the Federal On-Scene Coordinator, in direct violation of

the OPA 90 and the corresponding regulations, are permitting an extremely high-risk salvage plan

! Donjon-SMIT’s Motion for Injunctive Relief and Brief in Support Thereof is being filed simultaneously with this
Complaint.
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to move forward that has failed on two prior occasions involving similar shipwrecks. The vessel
owner/responsible party and the Coast Guard are directly subverting the statutory and regulatory
requirements of OPA 90. Donjon-SMIT has not only warned the Coast Guard about the imminent
environmental risks but has also requested that the Coast Guard follow the requirements for OPA
90. Despite this and Donjon-SMIT’s multiple requests for information from the Coast Guard
regarding its decision, the Coast Guard has refused to respond instead unlawfully delegating its
sole decision-making authority to the GOLDEN RAY’S owner/responsible party. This has left
Donjon-SMIT with no other option but to seek court intervention in the best interest of the proper
enforcement of OPA 90 and to avert an imminent environmental catastrophe.
PARTIES

2. Donjon-SMIT is a maritime salvage, firefighting, and lightering company that is
registered as a limited liability company in the State of Delaware.

3. Defendant Admiral Karl L. Schultz (““Admiral Schultz”) is the Commandant of the
United States Coast Guard (“Coast Guard™”). The Coast Guard is a military branch and federal
agency within DHS. Admiral Schultz may be served with process at the National Command
Center of the Coast Guard, US Coast Guard Stop 7318, 2703 Martin Luther King Jr Ave SE,
Washington, DC 20032. Pursuant to Federal Rule of Civil Procedure 4(i), a copy of the summons
and of this complaint will also be sent by registered or certified mail to the United States Attorney’s
Office for the Southern District of Georgia at 22 Barnard Street, Suite 300
Savannah, Georgia 31401, and to the Attorney General’s Office at 950 Pennsylvania Avenue, NW
Washington, DC 20530-0001.

4. Defendant Captain John W. Reed (“Captain Reed”) is a Coast Guard Captain and

Commander of the Coast Guard Sector Charleston. Captain Reed may be served with process at



Case 2:20-cv-00011-LGW-BWC Document1 Filed 02/13/20 Page 3 of 18

196 Tradd Street, Charleston, SC 29401. Pursuant to Federal Rule of Civil Procedure 4(i), a copy
of the summons and of this complaint will also be sent by registered or certified mail to the United
States Attorney’s Office for the Southern District of Georgia at 22 Barnard Street, Suite 300
Savannah, Georgia 31401, and to the Attorney General’s Office at 950 Pennsylvania Avenue, NW
Washington, DC 20530-0001.

5. Commander Norm C. Witt (“Commander Witt”) is a Coast Guard Commander, the
Commander of the Coast Guard Marine Safety Unit Savannah, and the Federal On-Scene
Coordinator (“FOSC”) in the State of Georgia. Commander Witt may be served with process at
1297 N. Lightning Road, Savannah, GA 31408. Pursuant to Federal Rule of Civil Procedure 4(i),
a copy of the summons and of this complaint will also be sent by registered or certified mail to the
United States Attorney’s Office for the Southern District of Georgia at 22 Barnard Street, Suite
300 Savannah, Georgia 31401, and to the United States Attorney General’s Office at 950
Pennsylvania Avenue, NW Washington, DC 20530-0001.

6. Commander Matthew J. Baer (“Commander Baer”) is a Coast Guard Commander
who at certain relevant times acted as the FOSC. Commander Baer may be served with process at
196 Tradd Street, Charleston, SC 29401. Pursuant to Federal Rule of Civil Procedure 4(i), a copy
of the summons and of this complaint will also be sent by registered or certified mail to the United
States Attorney’s Office for the Southern District of Georgia at 22 Barnard Street, Suite 300
Savannah, Georgia 31401, and to the Attorney General’s Office at 950 Pennsylvania Avenue, NW
Washington, DC 20530-0001.

JURISDICTION AND VENUE

7. This Court has jurisdiction pursuant to the following statutes:
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a. 28 U.S.C. § 1331, which provides district courts with original jurisdiction
over all civil actions arising under the Constitution, laws, or treaties of the
United States;

b. 28 U.S.C § 1346, which provides district courts with original jurisdiction
over any civil action or claim against the United States, not exceeding

$10,000 in amount, founded either upon the Constitution, or any Act of
Congress, or any regulation of an executive department;

c. 33 U.S.C. § 1321(e)(2) of the Clean Water Act, which provides district
courts with jurisdiction to grant any relief under § 1321(e) that the public
interest and the equities of the case may require.

8. Venue is proper pursuant to 28 U.S.C. § 1391(e)(1)(B).
0. This Court is empowered to issue a declaratory judgment pursuant to 28 U.S.C. §§
2201 and 2202.

BACKGROUND
A. The GOLDEN RAY Capsizes in St. Simons Sound.

10. On September 8, 2019, the GOLDEN RAY, a 200-metre-long car carrier vessel,
capsized in the Port of Brunswick, St. Simons Sound. The capsizing of the GOLDEN RAY is the
largest cargo shipwreck in U.S. coastal waters since the Exxon Valdez. At the time of the accident,
the GOLDEN RAY was carrying approximately 4,200 automobiles and over twenty crew
members. Though all crew members have been rescued, the automobiles remain trapped within
the cargo hold of the GOLDEN RAY posing a “substantial threat of a discharge” in the navigable
waters of St. Simons Sound if not properly removed.? In short, the cars need to be safely removed

to avoid environmental disaster.

2 A true and correct copy of Commander Witt’s November 8, 2019 USCG Administrative Order 01-19 Amendment
1 is attached hereto as Exhibit 1.
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Photograph of the capsized GOLDEN RAY vessel in St. Simons Sound

B. Congress Requires Non-Tank Vessel Response Plans Under OPA 90.

11.  In response to the devastating impacts of the Exxon Valdez disaster, Congress
passed OPA 90 amending the Clean Water Act. OPA 90 was designed to address a wide-range of
problems associated with preventing, responding to, and paying for oil pollution incidents in the
navigable waters of the United States. Importantly, OPA 90 greatly increased federal oversight of
maritime oil transportation and significantly reduced the amount of discretion that responsible
parties had in determining how to best respond to environmental emergencies of their own making.

12.  Before OPA 90, a vessel owner responsible for an oil spill ironically also wielded
significant control over how the spill would be cleaned up. In order to shift decision-making
authority regarding oil spill response efforts back into the hands of public officials, OPA 90
requires owners of non-tank vessels carrying oil to submit to the Coast Guard a Non-Tank Vessel
Response Plan (“NTVRP”) detailing how they will respond to large discharges. 33 C.F.R. §

155.5010. Depending on the capacity of the vessel, the NTVRP must demonstrate that the vessel
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owner has contracted with resource providers to provide certain services in case of an emergency,
including salvage, emergency lightering, and marine firefighting. 33 C.F.R. § 155.5035. Once a
plan is approved, a vessel owner may not deviate from the NTVRP without additional approval
from the President or the FOSC. 33 U.S.C.A. § 1321(c)(3)(B) (emphasis added). Moreover, the
FOSC may only approve a deviation from the NTVRP under “exceptional circumstances.” 33
C.F.R. § 155.4032 (emphasis added). Section 155.4032 provides:

Use of resource providers not listed in the VRP. If another resource provider, not
listed in the approved plan for the specific service required, is to be contracted for
a specific response, justification for the selection of that resource provider needs to
be provided to, and approved by, the FOSC. Only under exceptional
circumstances will the FOSC authorize deviation from the resource provider listed
in the approved vessel response plan in instances where that would best affect a
more successful response.”

33 C.F.R. § 155.4032(a) (emphasis added).
According to the Coast Guard’s own administrative guidance published in 2009, its
NTVRP requirement was implemented “to ensure that an incident be responded to quickly and

2

without the need for contract negotiations during an actual emergency.” Salvage and Marine
Firefighting Requirements; Vessel Response Plans for Oil, 73 FR 80618-01. Clearly, the term

“exceptional circumstances” was intended to rarely allow for deviations from an approved

NTVRP.?

3 Though 33 C.F.R. § 155.4032 has not yet been interpreted by a court of law, courts have interpreted use of the term
exceptional circumstances in other federal rules and regulations as setting a high threshold that should rarely be met.
For example, under Supreme Court Rule 20, an “extraordinary writ” such as a writ of mandamus or habeas corpus
may only be granted upon a showing of “exceptional circumstances [that] warrant the exercise of the Court’s
discretionary powers[.]” U.S. Sup. Ct. R. 20. Tellingly, though thousands of such petitions have been filed, the Court
has not granted an extraordinary writ of habeas corpus since 1925, see Ex parte Grossman, 267 U.S. 87 (1925), or a
writ of mandamus since 1962. See Fong Foo v. United States, 369 U.S. 141 (1962). Similarly, under Section 1229a
of the Immigration and Nationality Act, a judge’s removal order made in absentia may only be rescinded under
“exceptional circumstances”. 8§ U.S.C. § 1229a(e)(1). This language has been interpreted to “set[] a high bar that ‘will
be met in only rare cases.”” Jimenez-Castro v. Sessions, 750 F. App'x 406, 408—09 (6th Cir. 2018) (quoting Kaweesa
v. Gonzales, 450 F.3d 62, 68 (1st Cir. 20006)); see also Herbert v. Ashcroft, 325 F.3d 68, 72 (1st Cir. 2003). Likewise,
pursuant to 18 U.S.C.A. § 3145(c), which governs the review of detention or release orders in criminal proceedings,
a judicial officer may only order the release of a defendant held under a detention order if “it is clearly shown that
there are exceptional reasons why such person’s detention would not be appropriate.” 18 U.S.C.A. § 3145. Here again,
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C. The GOLDEN RAY’s NTVRP Under OPA 90.

13. GL NV24 Shipping Inc. (“Owner”) is the owner of the GOLDEN RAY. As the
owner of a non-tank vessel carrying oil, Owner was required to prepare an NTVRP. Pursuant to
an agreement signed on September 20, 2017, Donjon-SMIT was designated as the approved
salvage and marine firefighter (“SMFF”) provider under the GOLDEN RAY NTVRP for nineteen
different salvage and marine firefighting services. Donjon-SMIT is a highly-experienced marine
salvage and casualty response provider which currently holds active response agreements with
approximately 7,000 vessels worldwide. In fact, Donjon-SMIT is the largest OPA 90 provider in
the world.

D. Donjon-SMIT Provides Life Saving Emergency Services on the GOLDEN
RAY and Limits Environmental Harm.

14. Within hours of the GOLDEN RAY capsizing, Donjon-SMIT provided emergency
salvage, firefighting, and damage stability services as the approved SMFF under the GOLDEN
RAY NTVRP. Donjon-SMIT assisted in the successful rescue of four trapped crewmen. Donjon-
SMIT further stabilized the worksite by laying down a blanket of rock surrounding the ship, and
by late October, Donjon-SMIT successfully removed most of the approximately 300,000 gallons
of bunker fuel from the GOLDEN RAY’s twenty-four fuel tanks. Donjon-SMIT performed
everything it was asked to do. By all accounts, Donjon-SMIT’s emergency services not only saved
lives, but significantly limited the environmental harm caused by the GOLDEN RAY’s capsizing.

This is the exact type of response Congress envisioned under OPA 90 and its NTVRPs.

what qualifies as exceptional has been narrowly defined. See United States v. McGillivray, No. 2:11 CR 22-7, 2012
WL 137409, at *2 (quotations omitted) (W.D.N.C. Jan. 18, 2012) (“Courts generally have defined ‘exceptional
reasons’ as circumstances which are clearly out of the ordinary, uncommon, or rare.”); United States v. Lea, 360 F.3d
401, 403 (2d Cir.2004) (quoting United States v. DiSomma, 951 F.2d 494, 497 *2d Cir.1991) (“Exceptional
circumstances exist where there is ‘a unique combination of circumstances giving rise to situations that are out of the
ordinary.’”).



Case 2:20-cv-00011-LGW-BWC Document1 Filed 02/13/20 Page 8 of 18

Donjon-SMIT laying down rocks to stabilize the GOLDEN RAY

E. Donjon-SMIT Submits a Proven Salvage Plan Focused on Mitigating the
Environmental Risks and Avoiding the Main Navigation Channel to the Port
of Brunswick.

15.  After securing the GOLDEN RAY, Donjon-SMIT was ready to move forward with
removing the wreck under the GOLDEN RAY’s NTVRP. On November 5, 2019, Donjon-SMIT
submitted a salvage plan proposal to Owner and its representatives.* Under Donjon-SMIT’s plan,
the GOLDEN RAY would be cut and removed in small sections weighing approximately 600 tons
each, allowing for a controlled removal of the over 4,000 automobiles still inside the vessel while
minimizing stress on the damaged hull and reducing the significant risk of inadvertent discharges
into St. Simons Sound.

16. This approach had been successfully employed in a similar shipwreck salvage

operation for the REIJIN that also involved the safe removal of automobiles that had posed a

4 A true and correct copy of Donjon-SMIT’s November 5, 2020 salvage plan is attached hereto as Exhibit 2.
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significant environmental risk. Additionally, Donjon-SMIT proposed establishing a small 4.6-
acre protective perimeter around the GOLDEN RAY that not only mitigates environmental risks
but also avoids the main navigation channel to the Port of Brunswick. Donjon-SMIT was prepared
to move forward with its plan in November of 2019 and remains ready willing and able to
implement its plan today.

F. The Owner subverts OPA 90 and Requests that Donjon-SMIT be replaced by
Another Salvage Company.

17. Owner and its representatives rejected Donjon-SMIT’s proposal out of hand, citing
their unproven preference that the vessel be removed in much larger sections of approximately
4,000 tons. Rather than affording Donjon-SMIT an opportunity to advocate for its safer small
section removal plan, Commander Witt instead allowed Owner to place the wreck removal project
out for tender to third-party contractors who were not part of the NTVRP in violation of OPA 90
and its regulations. Further, Commander Witt permitted Owner to solicit proposals based on a
“fixed-price” rate rather than on the “cost-plus” terms used in the GOLDEN RAY’S NTVRP. The
change to a “fixed price” structure is alarming it that it appears that the Owner may be attempting
to limit its exposure. Simply put, Commander Witt allowed Owner to conduct the very bidding
process that OPA 90 was designed to prevent, wasting valuable time that Donjon-SMIT could have
used to begin work on the GOLDEN RAY while at the same time allowing the Owner to
potentially limit it exposure.

18. Soon thereafter, Donjon-SMIT learned that a third-party company named T&T
Salvage (“T&T”) had submitted its own proposal to Owner and was permitted to present its plan
to the entire Unified Command, including Commander Witt and other Coast Guard officials.

Donjon-SMIT, which again was the pre-contracted SMFF resource provider, was never afforded
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a similar meeting with Unified Command to discuss its own proposal and its serious concerns with
T&T’s unproven, high risk plan.

G. T&T’s High-Risk Plan Will Likely Result in an Environmental Disaster in
the Waters of St. Simons Sound.

19. T&T proposed a high risk, “large section” removal whereby eight sections of the
ship, weighing approximately 4,000 tons each, would be removed and transported by barge to the
Gulf of Mexico. Similar large section removal processes have been used on capsized car carrier
vessels twice before without success--once on the TRICOLOR in 2003, and again on the BALTIC
ACE in 2014. In both instances, after removal of several large sections, the remaining sections
collapsed, releasing additional pollutants into the surrounding waters. Additionally, T&T’s
proposed plan would require the construction of a thirty-one acre environmental protection barrier
in St. Simons Sound that would interfere with the navigation channel, increasing the potential for
another accident. Further, because each removed section would be even larger than the barge itself,
there would be significant risk of the sections falling off the barge during transport to the Gulf.
T&T’s proposal is also significantly more expensive than Donjon-SMIT’s.

H. The Coast Guard Permitted an Unlawful Deviation from GOLDEN RAY’s
NTVREP in Violation of OPA 90 and Its Regulations.

20. On December 19, 2019, Owner, without reference to any “exceptional
circumstances,” submitted a request to Commander Witt to deviate from the GOLDEN RAY’s
NTVRP and replace Donjon-SMIT with T&T as the salvage and marine fighting (SMFF) provider
going forward. Again, and for undisclosed reasons, Donjon-SMIT was shut out of any discussions
with Owner, Commander Witt, and the Coast Guard regarding the selection process. Two days
later, on December 21, 2019 Commander Witt, in direct violation of OPA 90 and its corresponding

regulation approved Owner’s request to deviate from the GOLDEN RAY NTVRP without any

10
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justification or reference to any “exceptional circumstances” as required by 33 C.F.R. § 155.4032.
This is the exact conduct that OPA 90 was designed to prohibit.

21. Astonishingly, Donjon-SMIT was removed as the SMFF services provider on the
GOLDEN RAY for each of the nineteen different services for which Donjon-SMIT was pre-
contracted under the GOLDEN RAY NTVRP. Despite multiple inquiries from Donjon-SMIT,
Commander Witt refused to articulate his reasoning for approving Owner’s deviation request and
has never explained why Donjon-SMIT was removed for all nineteen services.

L. The Coast Guard Unlawfully Delegated Its Sole Decision-Making Authority
to the GOLDEN RAY’S Owner.

22. On December 22nd, Paul Hankins, Donjon’s Vice President for Salvage
Operations, emailed Commander Witt to explain Donjon-SMIT’s concerns with the T&T plan and
to request a meeting to discuss the Commander’s unlawful deviation approval.’> In response,
Commander Witt, who as the designated FOSC is supposed to be sole decision-maker regarding
any deviations from the NTVRP, tellingly “defer[red] to the Owner’s representatives” regarding
any meetings to discuss the deviation.® This is an unlawful delegation of the decision-making
authority that Congress sought to prevent under OPA 90.

23. By (1) permitting Owner to circumvent use of its pre-contracted NTVRP service
provider in favor of an open bidding process, (2) not affording Donjon-SMIT any opportunity to

explain its salvage removal plan or address any potential concerns, and (3) never providing any

5 As outlined in the detailed email, the T&T Plan is a high risk plan that costs substantially more than the Donjon-
SMIT plan and employs a removal method that has previously failed on two other occasions resulting in more
environmental harm. Moreover, T&T’s approach appears to be that if its plan does not work, there is plenty of money
to then try the Donjon-SMIT’s approach. The Coast Guard’s rejection of the safer, proven, and less expensive
approach outlined in the Donjon-SMIT plan is arbitrary, at best, and increases the likelihood of greater environmental
harm.

6 A true and correct copy of the email exchange between Donjon-SMIT and the Coast Guard is attached hereto as
Exhibit 3.

11
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justification for their approval of Owner’s deviation request, much less a finding of “exceptional
circumstances,” Defendants have subverted the very purpose of OPA 90 and effectively delegated
their decision-making authority back to those responsible for the disaster at issue. Moreover,
Defendants have deprived Donjon-SMIT of its contractual agreement with Owner to provide
SMEFF services in addition to causing damage to Donjon-SMIT’s reputation that will directly harm
its ability to contract in the future.

24. Implementation of T&T’s large section removal plan is now imminent. On
February 5, 2020, the Unified Command announced that construction of the environmental
protection barrier will begin approximately one week from the date of this motion.” Soon
thereafter, T&T will commence cutting and removing sections of the GOLDEN RAY. Time is of
the essence if Defendants’ blatant violations of Donjon-SMIT’s statutory and constitutional rights
are to be remedied.®

CAUSES OF ACTION
A. Count One: Request for Injunctive Relief.

25. Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth
herein.

26. Pursuant to Federal Rule of Civil Procedure 65, Donjon-SMIT seeks entry of a
temporary restraining order, preliminary injunction, and permanent injunction to avoid immediate
and irreparably loss, injury, and damage. As set out in Donjon-SMIT’s Motion for Injunctive
Relief and Brief in Support Thereof filed simultaneously with this Complaint, Donjon-SMIT has

shown substantial likelihood of success on the merits, that irreparable injury will be suffered if the

7 A true and correct copy of the Unified Command Press Release is attached hereto as Exhibit 4.

8 See Donjon-SMIT’s Motion for Injunctive Relief and Brief in Support Thereof filed simultaneously with this
Complaint.

12
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relief is not granted, that the threatened injury outweighs the harm the relief would inflict on the
Coast Guard, and that entry of the relief would serve the public interest.

27. The Coast Guard’s unlawful actions in violation of OPA 90 will not only cause
immediate and irreparable injury to Donjon-SMIT’s constitutional rights, Donjon-SMIT’s
contractual relationship with the Owner, and Donjon-SMIT’s reputation and ability to act as an
OPA 90 salvage provider going forward, but poses a significant risk of another substantial
discharge in the navigable waters of St. Simons Sound ending in a significantly great
environmental disaster.

B. Count Two: Violation of OPA 90 and Request for Judicial Review Under the
Administrative Procedure Act.

28. Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth
herein.

29. In direct violation of OPA 90 and its corresponding regulations, Defendants
approved the Owner’s request to deviate from the GOLDEN RAY NTVRP without any
justification or reference to any “exceptional circumstances” as required by 33 C.F.R. § 155.4032.

30. Defendants have subverted the very purpose of OPA 90 and effectively delegated
their decision-making authority back to those responsible for the disaster at issue.

31. Under 5 U.S.C.A. § 706, a district court may “hold unlawful and set aside agency
action, findings, and conclusions found to be-- (A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law; . . . (C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right; . . . [or] (D) without observance of procedure required by

law[.]” 5 U.S.C.A. § 706(2).

13
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32. Defendants are willfully failing to abide by 33 C.F.R. § 155.4032, which states that
a FOSC may only approve the use of a resource provider not listed in the NTVRP “under
exceptional circumstances” where such approval “would best affect a more successful response.”

33. Additionally, Defendants are willfully failing to abide by 33 U.S.C.A. §
1321(c)(3)(B), which states that a FOSC may only deviate from the applicable NTVRP if he
determines that the “deviation from the NTVRP would provide for a more expeditious or effective
response to the spill or mitigation of its environmental effects.”

34, Instead, Defendants, acting arbitrarily and capriciously, in excess of their statutory
authority, and without observance of procedure required by law, approved Owner’s deviation from
the NTVRP.

35. Donjon-SMIT respectfully requests this Court, through its authority under 5
U.S.C.A. § 706, hold unlawful and set aside Defendants’ approval of Owner’s deviation from the
NTVRP.

C. Count Three: Violation of Procedural and Substantive Due Process.

36.  Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth
herein.

37. 42 U.S.C. § 1983 provides a cause of action against any person “who under color
of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws][.]”

38.  Under the Fifth Amendment of the U.S. Constitution, no person shall “be deprived

of life, liberty, or property, without due process of law[.]”

14
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39. Defendants, acting in their official capacity, intentionally violated Donjon-SMIT’s
procedural and substantive due process rights under § 1983 and the Constitution.

40. Specifically, 33 C.F.R. § 155.4032 states that a FOSC may only approve the use of
a resource provider not listed in the NTVRP “under exceptional circumstances” where such
approval “would best affect a more successful response.”

41. Instead, Defendants approved Owner’s deviation from the NTVRP without any
justification, much less a finding of “exceptional circumstances”, and without providing Donjon-
SMIT any opportunity to be heard.

42. Defendants thereby violated Donjon-SMIT’s procedural and substantive due
process rights and deprived Donjon-SMIT of its contractual agreement with Owner to provide
SMEFF services in addition to causing damage to Donjon-SMIT’s reputation that will directly harm
its ability to contract in the future.

D. Count Four: Declaratory Judgment.

43.  Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth
herein.

44.  Donjon-SMIT seeks a declaratory judgment pursuant to the Declaratory Judgment
Act, 28 U.S.C. § 2201 and Fed R. Civ. P. 57, and as provided for by the Administrative Procedure
Act under 5 U.S.C. § 704.

45. Donjon-SMIT seeks this Court’s determination that:

a. Defendants’ actions with respect to their approval of the deviation from the

NTVRP were arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with the law;

b. Defendants’ actions with respect to their approval of the deviation from the
NTVRP were contrary to Donjon-SMIT’s constitutional rights and
Defendants’ constitutional powers or privileges;

15
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C. Defendants’ actions with respect to their approval of the deviation from the
NTVRP were in excess of their statutory jurisdiction, authority, and/or
limitations; and

d. Defendants’ actions with respect to their approval of the deviation from the
NTVRP were without observation or procedure as required by law.

46.  This Court has the authority to grant declaratory relief under Fed. R. Civ. P. 57 and
28 U.S.C. § 2201 as an actual controversy exists between the parties as to Defendants’ actions and
Donjon-SMIT’s rights with respect to Defendants’ approval of Owner’s NTVRP deviation request.

47.  Donjon-SMIT respectfully requests this Court enter an Order determining
Defendants’ actions exceeded the scope of their authority, etc., as specifically outlined above.

WRIT OF MANDAMUS

48.  Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth
herein.

49.  Under 28 U.S.C. § 1361, “[t]he district court shall have original jurisdiction of any
action in the nature of mandamus to compel an officer or employee of the United States or any
agency therefor to perform a duty owed to the plaintift.”

50. The purpose of 28 U.S.C. § 1361 is to prevent federal officials from acting outside
the permissible scope of their discretion, and it seeks to prevent such abuse by giving federal courts
the authority to compel federal officials to perform acts required of them or, conversely, to refrain
from acts which they are not authorized to perform.

51.  Here, Defendants failed to abide by 33 C.F.R. § 155.4032, which states that a FOSC
may only approve the use of a resource provider not listed in the NTVRP “under exceptional
circumstances” where such approval “would best affect a more successful response.”

52.  Additionally, Defendants failed to abide by 33 U.S.C.A. § 1321(c)(3)(B), which

states that a FOSC may only deviate from the applicable NTVRP if he determines that the

16
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“deviation from the NTVRP would provide for a more expeditious or effective response to the
spill or mitigation of its environmental effects.”

53. Instead, Defendants, without justification, without evidence of “exceptional
circumstances,” and acting arbitrarily, capriciously and in bad faith, approved Owner’s deviation
from the NTVRP.

54. Donjon-SMIT has a clear right to relief that is sought in this Complaint, and there
is no other adequate remedy available to Donjon-SMIT.

55. Donjon-SMIT respectfully requests this Court enter a writ of mandamus
compelling Defendants to reverse its approval of Owner’s deviation from the NTVRP.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Donjon-SMIT, LLC respectfully requests that this Court:

a. Enter a temporary restraining order, preliminary injunction, and permanent
injunction against the Coast Guard as requested herein.

b. Hold unlawful and set aside Defendants’ actions under the Administrative
Procedure Act as requested herein,;

c. Enter judgment against Defendants for violating Donjon-SMIT’s procedural and
substantive due process rights;

d. Enter a declaratory judgment against Defendants as requested herein;
e. Enter a writ of mandamus against Defendants as requested herein;
f. All such other relief at law or in equity as this Court deems appropriate.

[Signatures on following page]
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DATED: February 13, 2020

Respectfully submitted,

TAYLOR, ODACHOWSKI, SCHMIDT &
CROSSLAND, LLC

/s/ Joseph R. Odachowski
Joseph R. Odachowski
Georgia State Bar No. 549470
300 Oak Street, Suite 200

St. Simons Island, GA 31522
(912) 634-0955 — Telephone
(912) 638-9739 — Facsimile
jodachowski@tosclaw.com

ATTORNEYS FOR PLAINTIFF
DONJON-SMIT, LLC

OF COUNSEL:
CLARK HILL PLC

/s/ Garney Griggs

Garney Griggs

Texas State Bar No. 08491000
Clifford Bowie Husted

Texas State Bar No. 00796803
Gregorio Flores

Texas State Bar No. 24116367
909 Fannin, Suite 2300
Houston, TX 77010

(713) 951-5600 — Telephone
(713) 951-5660 — Facsimile
gorigos(@clarkhill.com
hustedc(@clarkhill.com
gflores(@clarkhill.com

ATTORNEYS FOR PLAINTIFF
DONJON-SMIT, LLC
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U.S. Dapartment of /i ¥ Commander 1‘6‘5‘3‘%5 8 IL?hw Fed\:.\ral Blgg 1017
Homeland Security /&5 o Uniled States Coast Guard - Lglelhorpe Ave., Ste

) “"@W : Marine Safety Unit Savannah gﬁ;ﬁgﬁ%@ffa?z?ggé%sm
United States 4 )

Coast Guard Fax: (912) 652-4052

16450

08 November 2019
Hyundai Glovis CO., LTD.

Owner: GL NV24 Shipping Inc,
registered owner of MV Golden Ray
IMO: 9775816

Re: ADMINISTRATIVE ORDER: 01-19 Amendment 1
Dcar Hyundai Glovis CO., LTD.;

Thank you for your efforts to date in working towards completion of the requirements
established in Administrative Order 01-19, dated September 15, 2019. Afier reviewing your
most recent response (dated November 7, 2019), and considering the cstimate for removal of
“virtually ali bulk fuels and liquid pollutants™ by November 19, 2019, [ am amending
Administrative Order 01-19 to clarify cxpectations.

Pursuant to 33 U.S.C. §§ 1251-1376 (c). 33 U.S.C. §§ 1251-1376 (e)(1}B), 33 C.F.R. § 1.01-
80, and 40 C.F.R. Part 300.130(d), 42 1J.S.C. §§ 9601-9675 (a) and DHS Delegation #0170
Paragraph 80, [ have determined that there may be an imminent and substantial threat to public
health, welfare, or the environment because of an actual or substantial discharge/release of oil or
designated hazardous substance from a vessel.

Phave detcrmined that such a threat may exist to the navigable waters of St. Simons Sound.
There is a substantial threat of a discharge of oil from the M/V GOLDEN RAY, IMO number
9775816 as well as from the vehicle cargo onboard the M/V GOLDEN RAY. On September 8,
2019 the M/V GOLDEN RAY overturned discharging unkown amount of heavy fuel oil and
diesel fuel into St. Simons Sound and the surrounding navigable waterways of the United Statcs.
You were issued a Notice of Federal Interest of an oil pollution incident on September 12, 2019,
and Administrative Order 01-19 on September 15, 2019. Because the oil products remaining in
the vessel pose an environmental hazard, the threat of a discharge may present an imminent and
substantial endangerment to the public health or welfare of the United States.

For these reasons, and under the authority referred to above, in addition to the original provisions
of Administrative Order 01-19 you arc hereby ordered to undertake the following actions:

I. No later than November 12, 2019, provide a plan detailing all intended pollution
removal efforts [rom now until your estimated completion date of November 19,
2019. This plan should indicatc all tanks, spaces, and other containers (drums, piping,
cte) you intend to access and address, as well as any planned assessments and other
actions directed at the cargo decks. Additionally, this plan should define
“completion™ of this phase and provide a detailed estimate of the extent of pollution
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risk remaining aboard the vessel after your planned activitics.

2. No later than November 12, 2019, provide a statement and/or engineering assessment
attesting whether structural integrity of the vessel is sufficient to remain in its current
position/condition, without posing an unacceptable risk of pollution discharge, during
the construction of a planned cofferdam.

3. No later than November 12, 2019, provide a detailed plan to provide continuous
monitoring of the condition/status of the vessel’s structural integrity.

" Under the Oil Pollution Act of 1990, the responsible party is liable for, among other things,
removal costs and damages resulting from this condition. The failure or refusal to comply with
this Administrative Order will eliminate any defense or entitlement to limited liability, which
might otherwise be available under the Act (33 U.S.C. §§ 2701-2762). Be advised that the
following may result from your failure to properly carry out the removal actions as ordered to
protect public health, welfare, and the environment. The responsible party, owners, operators or
persons in charge of the vessel or facility from which oil or hazardous substances are discharged
are subject, under the Federal Water Pollution Control Act, to a civil penalty of up to $47,357 per
day of violation or up to three (3) times the cost incurred by the Oil Spill Liability Trust Fund.
Failure to comply with the requirements of this Administrative Order may result in the federal
government assuming full or partial control of removal actions.

This Amendment to Administrative Order 01-19 becomes effective immediately upon receipt.
Y ou may request, either orally or in writing, that | reconsider this order within 24 hours of its
issuance. If you desire to appeal my dccision on reconsideration, or the Administrative Order
itself, you must direct the request for an appeal in writing to the district courts of the United
States.

The act of requesting reconsideration or placing an appeal does not stay this order, but reviewing
offices have the authority to take such action if they believe circumstances warrant it.

Plcase address all inquiries concerning this matter to me at (912) 652-4353.

Issued at U.S. Coast Guard Marine Safety Unit Savannah.

Sincerely,

N. C. Witt
Commander, U.S. Coast Guard
Federal On-Scene Coordinator

Acknowledgement:

Name Date

Signature:

Name Date
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Wreck Removal Method Statement

DOCUMENT NUMBER: GOLDENRAY-SUS192139-MS2121

PROJECT NAME: Golden Ray wreck Removal, Brunswick, GA, USA

PROJECT NUMBER: SUS192139

COMPANY NAME: GL NV24 Shipping Inc. / North of England P&l Association Limited
COMPANY REFERENCE: IMO 9775816

Dh&uNQT copEmrdin this document is of a confidential nature. No part of this document may be
reproduced in any form, by print, photo print, microfilm or any other means without prior written
permission from DONJON-SMIT Salvage B.V.

www.Donjon-SMIT.com/salvage
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1.3. Definitions
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2. PROPOSAL SYNOPSIS

2.1. References

Donjon-SMIT, hereafter Contraclor, is pleased to provide this method statement for the removal and
disposal of the 'Golden Ray’ wreck. This method statement is in accordance with the requirements of
owner's interests, local authorities, slakeholders and intemational standards and regulations. Specific
priorities include:

Protection of the environment

Safety of personnel

Certainty of success and efficiency
Earliest start date and shortest timeline
Cost effectiveness

Various options have been considered for removing the wreck. All of the options considered require that
the weaker upper decks (above deck 7) are to be removed in a piecemeal fashion, before larger,
stronger sections of the lower hull can be removed. The diflerence in the various options has mostly to
do with how the lower portion of the wreck (below deck 7) is removed. The three primary options that
were considered are as follows:

1. Parbuckling and re-floating the wreck in one piece — This option is deemed not feasible mainly
due to the lack of structural integrity and the stability of the wreck. This option is discussed in more
detail in the Appendices.

2. Large Section Demolition {(LSD) — To remove the wreck in the largest sections possible using
heavy lift assets has been discarded for the following reasons:

» At least 60% of the wreck is above water and accessible by other means;

» Cost and time of mobilization / demaobilization of heavy lift assets;

s Scheduling risks;

* Relative costs, compared to SSD, for heavy lifl assets while on site including custom
rigging;
Limited ability of the heavy lift assets to deal with changes in the condition of the wreck;
s Flag state issues {i.e. Jones Act) and subsequent operating resfrictions;
» Complications for the scrapper to handle large, possibly unslable, sections ashore;

The structural integrity of the upper decks, or lack thereof, does not allow this part of the wreck’s
structure to be removed in large sections. The inclusion of a typical heavy lift asset would
therefore not preclude the need to remove the upper decks using the SSD methodology
proposed below and can be found as 'Risk Register — Large Section Demolition’ in the
Appendices.

J. Small Section Demolition {330} - Removing the wreck in smaller sections using available assets
and proven wreck removal techniques (e.g. chisels, grabs, shears etc.), which is the Contraclor's
preferred option. Using this methodology, the upper decks are removed in a piecemeal fashion
after which the lower decks are removed in sections up to B00MT. This solution is cost-effective
and has the lowest risk profile. This solution can begin almost immediately with the US-flagged
assets already on site. This option mobilizes a variety of proven tools and has the flexibility to deal
with most change of circumstances which are anticipated in regard to the condition of the wreck.
Because of the beforementioned advantages this solution provides a high certainty of success.
The SS8D option will accommodate the introduction of heavy lifl assets to lift larger sections of the
lower hull if the need/opportunity arises {LSD for wreck section D). The SSD option is described
in further in detail in Section 4.

Doc. No: GoldenRay-SUS192139-MS2121 Title: Wreck Removal Method Statement 7N
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3.5. Permits and approvals

For the transport and disposal of the wreck sections the following documents and letters are expected to
be required:

import Declaration Form by Owners

Scrap value per barge by ‘Contractor’

Non-tax state revenue permit

Deletion certificate of ‘Golden Ray’ by Owners
Cofferdam Construction

Pile installations

Core sampling

Scour protection

Wreck removal

Doc. No: GoldenRay-SUS192139-M52121 Title: Wrack Removal Method Statemant 12/31
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4. TECHNICAL PLAN

4.1. Introduction

Contractor has evaluated three alternative plans for removing the wreck as discussed in the previous
section. This section provides details for the SSD option, with a possibility for LSD sections, the removal
of the wreck in smaller sections using available assets and proven wreck removal techniques, e.g.
chisels, grabs etc. This is the Contractor's preferred methodology, because it is considered best suited
for a wreck that is at least 60% out of the water and takes full advantage of the assets already on site,
All assets to be employed are US-flagged. This plan is robust enough to deal with the anticipated
changes to the wreck's structure and orientation. This plan will allow for the use of heavy lift assets, e.q.
Taklift 4 for lifting larger underwater pieces of the wreck in the later stages should it prove advantageous
to the project and agreed between the Parties.

Note: This fechnical plan includes a cofferdam installed around the wreck. This plan does not materially
change if there is, or is not, a cofferdam. The cofferdam design and layoutf is described in Section 5 as
well as a discussion on how the cofferdam might affect the overall project.

The baseline scheduie presenled in this plan assumes fhat the instalfation of the cofferdam and Phases
1 & 2 can be execuled in parallel.

The above waterline part of the wreck can be cut to pieces relatively quickly using a combination of
hydraulic shears. chisels, wreck grabs and hand-held cutting torches. The upper decks of the wreck,
sections A &C in the section cut plan of Figure 8 are relatively light scantling. The current plan is to
remove these decks in a piecemeal fashion down the seabed. Below deck 7, sections B & D, the hull is
of heavier construction. It will be most efficient to remove this portion of the wreck in larger sections up
to 600MT.

The wreck removal operation has been divided into four phases:

Phase 1 - Mobilization & Preparations
Phase 2 - Removal down to centerline
Phase 3 - Removal down to seabed
Phase 4 - Project Completion

4.2. Phase 1 — Mobilization & preparation phase

There are two main ongoing operations during this phase. The first will be the mobilization of additional
personnel, craft and equipment. In parallel with the mobilization will be preparation works on the wreck
itself.
In addition to the mobilization of additional assels, Phase 1 tasks include the following:
» Continuous monitoring of the condition of the wreck including scouring, bottom contact and hull
deflections/deformations;
» Ventilate the car decks;
» Continue to remove any accessible hydrocarbons or other pollutants including the car decks if
possible;
¢ Remove stern ramp (277MT);
¢+ Remove starboard side ramp (55MT);
* Remove rudder;
* Remove propeller;
¢ Remove anchors.

The tasks identilied for Phase 1 can commence immediately with the personnel and assets currently on
site. Phase 1 can be executed in parallel with any cofferdam installation activities if agreed by parties.

Dac. No: GoldenRay-SU5192139-MS2121 Title: Wreck Removal Method Statement 13/31
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4.3. Phase 2 — Removal down to waterline

4.3.1. Removal sequence

The primary concern in the initial stages of Phase 2 the removal of weight from the ends of the wreck to
reduce the global bending stresses and to preserve as much of the wreck’s structural integrity as
possible. Monitoring of the weight removed and the residual strength and stability of the remaining
structure will be critical. Regular assessments and re-evaluations will be made to ascertain the stability
of the wreck remains.

Figure 4 Photo from REIJIN salvage in Parfugal showing decks being cut away and cars accessible for removal

The Phase 2 removal will be done by Zones from the end towards midship as per the explanatory
removal sequence in one of the Appendices and Figure 8.

The Zones show the 4 parts of the wreck transversely looking at it, where the Sections described the
parts of the wreck looking at it from the starboard side.

Zone 1 at the bow and the stern will be removed first, followed by Zones 2 through 7 in sequential order.

Sections 8 & 9 will be removed simultaneously.

s Zone A (above deck 7) - this structure will be removed down to approximately 6 meters to
starboard of centerline. This will preserve the stanchions which, due to the lack of transverse
bulkheads, are the only structure holding the decks together. Some of these stanchions may be
damaged already by falling vehicles and the overall degradation of the wreck. These sections
will be removed horizontally working deck by deck down from the accommodation deck down to
deck 7. This will provide the optimum access to the interior decks and cars.

Doc. No: GoldenRay-SUS192139-MS2121 Title: Wreck Removal Method Statement
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Figure 5 LIDAR image with moveable deck

Figure 6 LIDAR image show cargo damaged

Figure 7 LIDAR image hanging vehicles between decks

e Zone B (below deck 7) - this structure will be removed down to near the waterline, preserving the
centerline stanchions. In no case will Zone B be cut any closer than three meters above the spring
high tide waterline to ensure that these sections can be rigged for lifting on deck 5 and the bottom
shell plate in the dry. These sections will be removed in larger sections up to 600MT. Where
possible, HFO, MGO and MDO tanks will be cut out in blocks to contain the residual oils in these
compartments.
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When barges are fully loaded, these will be towed or pushed to the disposal facility. The disposal facility
will utilize a shredder and sorting system to properly dispose of the vehicles. Contractor will provide
personnel on-site to record, to witness destruction and to obtain documentation ensuring that all vehicles
are properly disposed of. During the removal operations the status of the seabed will be monitored with
MBES equipment.

For the intended disposal yards, Contractor investigated the disposal of the recovered and condemned
vehicles. In total 4,161 vehicles will be disposed. Accountability can be ensured as the VIN are provided
by the Owners of the wreck. In agreement with parties involved a tally and survey procedure will be
developed to ensure all cars are accounted for. While the collection of comprehensive proposals for the
receipt and documented disposal of the vehicles and steel is ongoing, marine facility(s) and lay down
area(s) capable of receiving the full volume of vehicles are being investigated by Contractor. Contractor
will have its subcontractor arrange a landing area for delivery, offloading and scrapping. The
subcontractors will need to certified and capable to arrange for proper disposal and audited by
Contractor accordingly. This includes the handling and proper disposal of all materials, including
HAZMAT teams if required, associated with vehicles.

Subcontractor shall include identification for provided environmental protections and pollution mitigation
for the transfer of the vehicles from the barge to shoreside receiving facility and handling ashore.

It is anticipated that scrap from the wreck (primarily steel) will be disposed of by shipping removed hull
sections to a 25-acre upland processing facility. Removed hull sections up to 600MT will be placed onto
300 ft. or larger ocean-class deck barges with a deadweight capacity in excess of 6,000MT, which have
been configured to receive and transport the sections. The barges will be fitted with environmental
barriers to ensure that any pollutants that may leak from the wreck sections are contained within the
barge barrier. Sections will be properly seafastened before departure. Fully laden barges will be towed
to the disposal facility. Upon arrival at the facility, the charter of the barges will be transferred to the
facility, that will be responsible for offloading the barges, proper disposal of the hull sections, and clean-
up of the barges. Hull sections will be properly disposed of by dismantling, separation into waste
streams of recyclable steel and other waste materials, and then made ready for proper approved and
certified disposal.

Separate waste streams and therefore special disposal arrangements may be required for the interior of
the accommodation, hospital contents and provisions rooms. As this section is expected to be removed
in one piece, it will be handled on shore. This will require a HAZMAT team (e.g. Clean Harbors), likely to
be bleached out, and brought to an MARPOL approved facility for incineration. For the hospital contents,
this can be accommodated by either the local police / sheriff and / or Custom and Border Protection. The
provision rooms may be subject to Sanitation Department regulations and MARPOL.

4.5.3.Importation of wreck and scrap

Some cars that will be recovered will have been loaded onboard outside the USA . Customs importation
and possible duties are expected to be applicable for the foreign loaded vehicles .

Four categories of scrap have been defined as:

Vessel

Vehicles from Mexico with destination Middle East

Vehicles from Mexico with destination United States
Vehicles from the United States with destination Middle East

Documentation supporting customs importation will be required.
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protection as was initially installed. This is due to the fact that scour protection may have moved away
by current and a considerable amount is expected to covered by sand. Crane barges with bucket grabs
will be used to recover the exposed scour protection. A scour protection recovery grid will be made
which will be used to ensure that the affected area is swept with a bucket grab to ensure all surface
scour protection is recovered. The crane with GPS guided bucket grab will ensure lhat the whole
recovery grid is accurately covered with sufficient overlap in grid areas. The crane barge will deposit all
scooped malerial, consisling of sand and stones, into a hopper barge for disposal. Similar to the debris
removal operation a method o certify the area clear of scour protection will be agreed upon between
Company, Contractor and authorities.

4.6.3.Demobilization

Contractors marine spread will be demobilized afler completion of the works. Services under the
contract will be terminated upon the satisfactory removal and delivery of the wreck sections at the
selected reception / disposal facility.

4.7. Engineering

All plans presented have been verified, checked, and confirmed by Contractor's in-house naval
architects. Upon contract award detailed engineering will be performed and project plans will be
prepared. The list below provides an overview of the required engineering and the deliverables per
engineering scope.

POLNG e YN ICEHNIY JLURT JII YR OILNG D

Some important assumptions used for the calculations are explained below:

The lightship weight of the wreck is approximately 21500MT.
The hook load of each wreck section is a combination of the rigging weight, the section weight
and 20% weight conlingency bearing in mind standard lifting safety factors.

« The lifting capacity of the Chesapeake is 1000 short ton or 930MT at 19m outreach. The
maximum weight of each wreck section is estimated to be around 600MT. After taking into
account 20% extra of the section weight as contingency, industry standard lifting factors, setlled
mud sediment and rigging gear weight, the load on the hooks of each wreck seclion will be
within the safe lifting capacity of the Chesapeake.
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4.8. Marine site management

4.8.1. Traffic management, safety and contingency

Unified Command has established a safety zone around the wreck, which can be found in the
Appendices. The exclusion zone is protected by guard vessel C2 conducting traffic management duties
24/7 and directing approaching vessels to keep well outside the exclusion zoneg. Security messages will
be broadcasted via Notices to Mariners and navigational wamings. In the unlikely event that a vessel
heads into or towards the exclusion zone without the permission of the guard vessel, all operations are
stopped and crew and personnel will be alerted accordingly.

All project vessels and equipment in the exclusion zone will be marked with statutory light signals,
suitable lighting, radar reflectors and AlS as required. These markings will include the requirements
stated as per Federal Aviation Authority (FAA) regulations as the wreck located in the proximity of the
airport of Brunswick.

Doc. No: GoldenRay-SUS192139-M52121 Title: Wrack Removal Method Statemant
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5. COFFERDAM INSTALLATION

In concert with parties on site the proposed methodology includes the installation of a cofferdam. The
purpose of the cofferdam is to prevent hydrocarbons or debris escaping from the worksite. A secondary
benefit is that the cofferdam will eliminate the scouring around the wreck itself and with it the increase in
stresses on the hull. A cofferdam is a temporary enclosure built within, or in pairs across, a body of
water, constructed by 1 or 2 walls or being made of tubular pipes.

The latest version of a cofferdam may be a cofferdam as close to the wreck as possible to enable other
vessels to reach the wreck from outside the wreck. Installation of the cofferdam will be compliant with
environmental and US Army Corps of Engineers requirements.

The proposed wreck removal methodology has been developed with sufficient flexibility to work with or
without a cofferdam. Figure 11 illustrates a proposed cofferdam layout with a spacing of 3 meters from
the hull which would work with the proposed methodology.

The cofferdam and wreck removal can be executed sequentially, which obviously results in a longer
duration. To expedite the start of the wreck removal operations and to save time and costs Phase 2
operations could be executed in parallel with the cofferdam installation.

Figure 11 Cofferdam layout proposal.

A pile driven cofferdam surrounding the wreck has been investigated. After careful consideration and
discussions with parties experienced in cofferdam design and installation, it is estimated that such a
cofferdam would require roughly 5-6 months from award until completion of installation.

There are significant project and technical risks associated with integration of a cofferdam structure into
the project. These risks are included in the risk register.
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hoses as well as an on-site monitor to fight fires. A tug with Fi-Fi monitors will be at stand-by to
respond to a large flare-up if required. Good fire monitoring is essential during cutting
operations. Monitoring will consist of Infrared monitoring and ensuring that the fire watch has
access to monitor the inside area where cutting is to take place. Good awareness of potential
fire hazards in cutting locations is essential. Good monitoring after cutting has been completed
is also important to ensure no fires flare up after operations.

Atmosphere Monitoring: A Marine Chemist will be present during the above water scrapping

phase of the operation. The chemist will ensure that the atmosphere of the area in which hot
cutting will be conducted is safe. No cutting will be conducted into the wreck or tanks before the
marine chemist has declared the atmosphere safe for cutting.

Water Shield: Cutting operations into the wreck decks / bulkheads will be conducted with a
water shield. This will shield potential flammable material from the heat and flames caused by
the cutting torches. Two fire nozzles with water deflection shields will be inserted into holes to
cover the area to be cut from either side. Fire hoses will be supplied from ‘Hell-beaters’ on deck
of the crane barges. A 3D representation of this water shield is presented in Figure 12 below.
Choice of Cutting Method: Cold cutting methods should take preference to hot cutting. Hydraulic
shears mounted on a long reach excavator should be used where possible to reduce fire risks.

Figure 12 Diagram illustrating the use of water screens to protect cutting area. Cuts will be made between water

screens.

Doc. No:
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.11

Working hours during operations on site
In general the cutling and grabbing operations will be restricted to daylight operations only.

Besides daylight operations the following operations will continue 24/7:

Movement of scrap,
Installation of cofferdam,
Surveys as required,

+« Maintenance on board the various assets.

Main drivers to decide whether or not an operation is possible to conduct 24/7 will depend on the safety

aspects of teach task.

7.2. Selected key assets

The scrapping operations will be conducted with 2 scrapping teams. Each team will work from a medium
sized crane barge. Each crane barge is accompanied by scrap barges and tugs as required as well as a
spud barge to assist with moaoring and to carry the excavator with cutting sheers. The Chesapeake 1000
with the HDW1 grab will work between the two teams as required. The Taklift 4 may be used during the

final scrapping phase to lift large sections of the hull should that option be selected.

Nesdpedre 1UUU DUL S1I0es | INA 1
HDW1 bath sides 1 NA 1
Crane barge 300T 1 Crane barge 300T 1 2
Tug for crane barge 1 Tug for crane barge 1 2
Assisting tug 1 Assisting tug 1 2
Shear with spares 1 Shear with spares 1 2
Spud barge for shears/mooring 1 Spud barge for shears/mooring 1 2
Scrap barge with tug 3 | Scrap barge with tug 3 6
g’g;’ 3:1 szfgn?;‘;fv'ew' crane with See left column 1 1
Cut team on wreck 4 Cut team on wreck 4 B
Rope access feam 4 Rope access team 4 B
Fifi team 4 | Fifiteam 4 8
Rigging team 4 | Rigging team 4 8
Dive team to cover both work sifes 6 | Dive team to cover both work sifes 0 6
Sorting grab 1 Sorting grab 1 2
Orange peel grab 1 Orange peel grab 1 2
Rigging assortment incl chains: BOX 1 | Rigging assortment incl chains: BOX 1 2
Hell beater incl manifold, hoses: SET 1 Hell beater incl manifold, hoses: SET 1 2
Anti-pollution equipment, skimmaers, 1 Anti-pollution equipment, skimmers, 1 2
absorbents: SET absorbents: SET

Land subcontract Scrap Spread 1 NA 1
Conveyor of fransporl to Scrap Buyer 1 NA 1

o st 1§ and equipni

Doc. No: GoldenRay-SUS1982139-MS52129

Title: Wrack Removal Method Statemant
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7.4. Schedule

The Contractor has worked closely with Company’s CL Risk Solutions to build up an xpoSure risk
rmodels. The resulting schedules can be found in the Appendices.

Doc. No: GoldenRay-SU5192139-M52121 Title: Wreck Ramoval Method Statement wiN
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APPENDICES
1. Risk Registers (xpoSure)
2. Risk Forecasts Commercial and Schedule (xpoSure)
3. Project Organization Chart
4. Master Document Register
5. GOLDENRAY-SUS192006-CN801 Feasibility study parbuckling & refloat of Golden Ray
6. GOLDENRAY-SUS192139-CN1118 Structural Analysis Hull
7. GOLDENRAY-SUS192139-CN1119 Wreck monitoring plan
8. GOLDENRAY-SUS192139-D1120 Multibeam comparison
9. GOLDENRAY-SUS192139-D1121 Section removal sequence illustration
10. GOLDENRAY-SUS192139-D1122 SSD-LSD Decision flowchart
11. GOLDENRAY-SUS192139-D302 Steel Sampling Locations Rev B

12. GOLDENRAY-SUS192139-D1314 Worksite layout Rev B
13. GOLDENRAY-SUS192139-D1214 Section cut plan Rev B

14. GOLDENRAY-SUS192139-D1215 Section cut plan for Large D-sections Rev B
15. GOLDENRAY-SUS192139-D1815 Cofferdam Layout design
16. NINA info

17. Safety Statement

18. Safety Zone by USCG

19. Best Management Practices - Wildlife
20. Vessel Particulars
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From: Witt, Norm C CDR <Norm.C.Witt@uscg.mil>

Sent: Monday, December 23, 2019 1:23 PM

To: Paul Hankins <paul.hankins@donjon.com>

Cc: lohn A. Witte <john.witte@donjon.com>; twilliamson@donjon-smit.com; Richard Janssen <r.janssen@smit.com>;
Martin, Douglas <d.martin@smit.com>; Reed, John W CAPT <John.W.Reed@uscg.mil>; Baer, Matthew J CDR
<Matthew.).Baer@uscg.mil>; Beck, Kevin M CDR <Kevin.M.Beck@uscg.mil>; Coleman, Judson A LCDR
<Judson.A.Coleman@uscg.mil>; Chris Graff <cgraff@chgms.com>; Tom Wiker <twiker@chgms.com>; Briggs, Salomee G
LCDR <Salomee.G.Briggs@usceg.mil>

Subject: RE: [Non-DoD Source] Donjon-SMIT Meeting Request

Good afternoon, Mr Hankins-

Thank you for your email.

The FOSC and UC continue to prioritize the protection of the environment and integrity of the navigable

waterways. The SMFF regulations found in 33 CFR 155.4010 et seq continue to apply to this response as approximately
44k gallons of petroleum products and hazardous substances remain onboard the vessel. Under 33 CFR § 155.4032(a),
the Owner may seek approval from the FOSC to use another resource provider. Please note, the FOSC is not
responsible for the Owner’s selection of resource providers. The FOSC may approve an Owner's reguest to employ an
additional resource prowider if that resource provider is to be contracted for a specific response, under exceptional
«ircumstances and when doing so would best affect 2 more successful response. The FOSC, in consultation with USN
SUPSALY and USCG MSC SERT, thoroughly reviews all such requests, including an assessment of how it compares to the
.urrent resource providers proposed course of action.

Regarding your request for a meeting, | will defer to the Owner’s representatives (copied) to scheduie any desired
meetings with the UC.

Thank you, again.

Very Respectfully,

CDR Norm Witt
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Commanding Officer
Marine Safety Unit Savannah

(912} 652-4353

From: Paul Hankins <paul.hankins@donjon.com>

Sent: Sunday, December 22, 2019 5:38 PM

To: Reed, John W CAPT <John.W.Reed@uscg.mil>; Witt, Norm C CDR <Narm.C.Witt@uscg.mil>

Cc: John A. Witte <john.witte@donjon.com>; twilliamson@donjon-smit.com; Richard Janssen <r.janssen@smit.com>;
Martin, Douglas <d.martin@smit.com>

Subject: [Non-DoD Source] Donjon-SMIT Meeting Request

Dear CAPT Reed/CDR Witt

As Donjon’s Vice President for Salvage Operations and project manager for Golden Ray, I'm compelled to go on the
record with my deep concerns of what has transpired over the last few weeks, prior to your decision to deviate from
the VRP. We all know once approved it will be far more difficult for the U.S. Coast Guard FOSC to undo a deviation
granted to the North of England P&l Club to engage T&T.

In hopes of providing Donjon-SMIT's perspective, | respectfully request a meeting with you to discuss the below.

As a prelude to this, Donjon-SMIT is frankly mystified by the continuing willingness of the UC to accept at face value the
representations provided by the Club in regards to the salvage planning effort. The Club has been proven to be
misstating facts, misstating our position, and misstating the risks and timelines associated with the removal. Why then
are we on the precipice of a deviation approval without ever having sought a salvor meeting on our plan or our position
on the removal of Golden Ray? In that regard, the following items highlight some of the concerns and the hypocrisy of
what we have been going though the last several weeks.
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s Lack of UC Discussions with named SMFF provider. We recently learned that T&T was afforded a
meeting directly with the Ql and your staff. That seems highly irregular, as we have never been asked to
present our plan directly to that group. From our perspective, our position has always been required to be
viewed through the prism of a clearly prejudiced Club. As you know our original plan was withheld from the
UC for weeks by the Club and their consultants, But even after it's existence was made known, to date the
UC has not had the time to meet once, NOT ONCE, to discuss this plan with the SMFF provider of

record. Contrast that with this T&T plan, developed without on-scene real-time information. It was
submitted to the Club and within two days! the UC was meeting one on one with that salvor. We should at
least be told why we are being treated so differently. The fact that the SMFF provider can’t get 30 minutes
in front of our own Unified Command in deference to English underwriters and Dutch consultants with zero
assets or responsibility {and no formal role in the UC) is an extreme disappointment. Donjon-SMIT was
never allowed to present the plan to the UC and/or given an opportunity to address any questions they
might have. It was all done through a Club with no formal position in that UC. The Club's consultant has
become the defacto salvor.

¢ Rationale for Deviation. To our knowledge, Donjon-SMIT has met every aspect of our regulatory
requirements, including saving 4 souls trapped in the wreck, removing the bulk oils, and preparing a
thorough well engineered wreck removal plan. Nothing has been told to us indicating disappointment in our
performance, beyond the Clubs insistence our plan "doesn't give them what the want’, without a definition
of what that exactly is.

s Risk/Benefits. The UCis poised to approve a plan that is significantly more risky, moves the completion
date just a month earlier under a very questionable schedule, and costs nearly double what the SMFF
provider's plan would cost.

o Cost Risk. Of course cost is no longer a concern to the Club as they approach their Limits of
Liability. The QI informed us to be extra mindful of costs as these limits are approached yet here we
are on the precipice of a $200M effort all because of a dubious claim that a month can be shaved off
the schedule. Meanwhile the American taxpayers, not the Club, will be footing the expense,

o Methodology Risk.

= SMFF Plan vs. Other Bidders. Apparently the UC is going to allow a plan/method that has
failed the previous two times when tried on similar casualties, approved without the benefit
of reviewing and comparing to the SMFF plan with the experts. Why are we treating the
Donjon-SMIT plan as a pariah, some worst case plan to be considered apparently only if no
other plan can be approved? T&T salvors were allowed to present their plan, why not seek
the SMFF-of-record's perspective?

* Ultra-heavy remaoval. The T&T plan calis for the GOLDEN RAY to be cut by chain-sawing
into a few (8?) uitra large sections. Not withstanding the peril that cutting places on the
structural integrity of the remaining wreck, we know the State has concerns with wire/chain
cutting methodology. That is just one reason we chose not to go that route. But to learn
that we might have been more successful discounting UC risk concerns is troubling. The
discussion on why ultra large sections will not work was addressed in Donjon-SMIT’s plan
beginning on page 42. Pictures of the Baltic Ace and the Tricolor were included, both smaller
vessels than the Golden Ray. Both efforts failed insofar as keeping pollutants out of the
water and removing the wrecks in planned sections. The ONLY car carrier (of 3 recent
similar casualties} successfully removed without spilling cargo used our proposed
methodology. No explanation has been given as to why large section cuts would possibly
work the third time it's tried, this time in the middle of St. Simon's Sound. Donjon-SMIT fully
expects the wreck and her sections to break up and spill her cargo should this method be

S
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attempted again, just as in previous cases. Even if the sections are landed onto a barge, they
will be subject to collapse, as occurred for the ultra large sections lifted onto barges in the
cases of the Baltic Ace and Tricolor - allowing cars from within and wreck sections to fall
from the barge during transport.

» Unfamiliarity with Wreck. The T&T plan made sweeping inaccurate generalizations on
wreck condition. These generalizations give them cover in the event the plan fails. One of
the reasons we chose not to team with T&T is they represented to us that they are planning
for failure, which is why T&T costs are more than double the cost of Donjon-SMIT's

plan. Obviously, a repeat of the structural failures experienced by the Baltic Ace or the
Tricolor in St. Simon's Sound would be a catastrophe, especially whenit's a

known likely outcome of the method resulting in uncontrolled release of cars into St Simon's
Sound and poliutants.

Unchallenged Misrepresentations by the Club. Throughout this pracess, our position and our plans

have been misrepresented by the Club. We have been unsuccessful in getting the Unified Command to care
about those misrepresentations. Some of the many misrepresentations include:

DJS's plan would push into 2021. UNTRUE
2. The Club was waiting for the plan to be developed by Donjon-SMIT. UNTRUE

3. Donjon-Smit did not provide the Club with a plan that could be discussed and amended if a clear
logical methodology preference existed and communicated . UNTRUE

4. Donjon-SMIT was unwilling to negotiate. UNTRUE

5. After the Admin Order revision, Donjon-5MIT was unwilling to negotiate to correct the
deviation. UNTRUE

6. During the ITT plan review, Donjon-SMIT was unable to justify our removal rates (resulting in a
76 day schedule penalty). UNTRUE (in fact we provided extensive detail and our own risk software
provided a much more industry-relevant 18 day risk premium)

Donjon's ITT plan would push removal completion into October. UNTRUE

8. Donjon pulled out of a T&T 'deal' after agreeing to proceed. UNTRUE

Donjon's teaming with T&T. The North of England P&I Club suggested, for its own reasons, that Donjon-

SMIT consider 'cooperating’ with T&T 5alvage and enter a joint venture to remove the GOLDEN RAY in
accordance with a plan developed by T&T. We agreed to listen to the proposal. However, upon finding that
the T&T plan calls for cutting the GOLDEN RAY into ultra large sections, and finding they agreed there was a
huge risk to the lifts, and lack of adequate planning to include a cofferdam, Donjon-5MIT quickly ended any
consideration of partnering. We essentially were told the plan would likely fail but there was plenty of
money to come back in "to do it our way" if it did fail. That was unacceptable to us. Donjon-SMIT and its
parent companies are more concerned with their reputations than the immediate financial gain that might
come from participating in a flawed plan. We were told No Plan is Perfect. In this case the pian is heavily
flawed with fatal simplifications from the onset that knowingly will be revised once actual situation is taken
into consideration.
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Our concern regarding this case reaches beyond just the current work at hand for this specific incident.

= "Wreck Removal Falls Outside the VRP" We have heard that we are going into a project stage which
therefore somehow justifies the Club's desire to switch contractors. In fact, the OPA 90 Salvage and Marine
Firefighting (SMFF) regulations do not separate SMFF response by phases. There is no distinction between
an emergency response phase and a later salvage or removal phase. The key factor, to our knowledge, is
whether or not a significant pollution threat exists. The very existence of the UC belies the claim that the
‘event' has somehow passed. And for now anyway Donjon-SMIT remains the named SMFF contractor in the
GOLDEN RAY's Vessel Response Plan.

* Precedent to Break OPA-90 SMFF Role. As the former General Manager for Donjon-SMIT, | know first-
hand the time and millions of doliars we spent putting our capability together. The only return we get on
that investment is responding to these incidents, This deviation action puts the very reason for the venture’s
existence at risk - that is meeting the OPA-90 Salvage and Marine Firefighting regulations. If it’s the USCG's
position that the P&I Club is the one with ultimate responsibility for this case and therefore they can do
whatever they wish to do and contract with whomever they please after the fact, that litmus test has no
bounds. The Club knows this, and | presume setting this precedent is the precise reason for their

actions. We might as well take the extra step for them and strike the SMFF regulations, the main
cornerstone of which is pre-contracting and working in a Unified Command setting.

»  Responsibilities. It has been suggested that the North of England P&I Club/Global Salvage Consultants
are the controlling party in this matter. We do not agree with this. In fact, it is the U.S. Coast Guard that is
responsible for maritime safety and environmental protection. It is the U.S. Coast Guard that is responsible
for enforcement of its regulations. It is the U.S. Coast Guard that is responsible for approving contractor
selection not a foreign insurance interest and its consultants. If the U.S. Coast Guard does not enforce its
regulations in this case when will it?

While this is a lengthy email, | believe its content vital to your decision to grant any deviation. We simply want to know
why the UC turns a blind eye to the regulations while allowing the Club to dictate UC actions. Why is the dedicated
SMFF provider, with the successes to date, being kicked off the job? In fact, OPA 90 states limits of liability are not
applicable if the Responsible Party fails to provide all reasonable cooperation and assistance requested by the
responsible government official in connection with removal activities, or without sufficient cause, fails to comply with a
proper order issued by a responsible federal official. It seems that given the above, the UC is closer to this scenario
than the UC's apparant willingness to declare the SMFF provider so incompetent as to approve a deviation.

Why is the Club being rewarded with a precedent setting deviation, while Donjon-SMIT is being shuttled out, forever

branded with "unwilling to cooperate” across our reputation, all in pursuit of a perverted agenda generated entirely by
the Club.

Thanks for your time and | look forward to an opportunity to speak with you directly tomorrow.

Best regards,

Paul Hankins

-l
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Paul Hankins

VP, Salvage Operations
+1-908-477-0930

www.donjon.com

This emoil message and any attachments are confidential and may be privileged. If you are not the intended recipient,
please natify us immediately by reply email and destroy all copies of this message ond ony ottachments. Pleose do not
copy, forword, or disclose the contents to any other person. Thank you,

Timothy P, Williamson

General Manager

Donjon-SMIT LLC

15402 Vantage Pkwy E. Suite 316
Houston, Texas 77032

Tel: +1 703 299 0081
www.donjon-smit.com
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2/6/2020 5t. Simons Sound Incident Response Unified Cormmand announces EPB construction and wreck removal plan | 5t. Simons Sound Response

Golden Ray, weighing approximately 2,700 to 4,100 tons, will be lifted by the VB-10,000 onto a barge, then
transported to a certified off-site recycling facility for further dismantling and recycling.

“Each individual large-section cut will take approximately 24 hours, and once a cut begins, must continue until
that cut is complete,” said John Maddox, Georgia Department of Natural Resource state on scene coordinator.
*That means noise through the night during some 24-hour periods. We do not yet know when the cutting will
begin, but we will make announcements for cutting operations once they are scheduled.”

Further details and graphics describing plans and equipment are available at the St. Simons Sound Incident
Response official website: https://ssiresponse.com/ . The joint information center (JIC} for the St. Simons Sound

Incident Response is the response’s official source of information. The JIC can be reached by phone at 912 944
7122 or email at simonsresponse@gmail.com.,

St. Simons Sound Wreck Removal Animation

This entry was posted in incident Updates on February 5, 2020 3:54 PM [https://ssiresponse.com/st-simons-

sound-incident-response-unified-command-announces-epb-construction-and-wreck-removal-plan/] .

https://ssiresponse.com/st-simons-sound-incident-response-unified-command-announces-epb-construction-and-wreck-removal-plan/ 22
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

BRUNSWICK DIVISION
DONJON-SMIT, LLC
VS.
ADMIRAL KARL L. SCHULTZ, CAPTAIN CIVIL ACTIONNO.

JOHN W. REED, COMMANDER NORM C.
WITT, and COMMANDER MATTHEW J.

BAER
DECLARATION OF
TIMOTHY P. WILLIAMSON
1. My name is Timothy P. Williamson. I am over the age of 21, am of sound mind, have

never been convicted of a felony or crime involving moral turpitude, and am fully
competent in all respects to make this Declaration.

2. I am the General Manager for Donjon-SMIT, LLC. I am fully authorized by Donjon-
SMIT, LLC to make this Declaration. I have read: (1) Plaintiff Donjon-SMIT, LLC’s
Verified Original Complaint, Request for Injunctive Relief, and Writ of Mandamus, and
(2) Plaintiff Donjon-SMIT, LLC’s Verified Motion for Injunctive Relief and Brief in
Support Thereof. The facts stated these two documents are within my personal
knowledge and are true and correct.

3. I declare under penalty of perjury that the foregoing is true and correct.

Executed on February 13, 2020. y |
/ imgthan U> Nllior

TIMOT@*P. WILLIAMSON

Legal\A7271\398146\4823-3682-3988.v1-2/13/20
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	1. Plaintiff Donjon-SMIT, LLC (“Donjon-SMIT”) files this Complaint along with an accompanying Motion for Injunctive Relief.0F  to both prevent an almost certain environmental disaster in Port of Brunswick, St. Simons Sound caused by capsizing of the  ...
	Parties
	2. Donjon-SMIT is a maritime salvage, firefighting, and lightering company that is registered as a limited liability company in the State of Delaware.
	3. Defendant Admiral Karl L. Schultz (“Admiral Schultz”) is the Commandant of the United States Coast Guard (“Coast Guard”).  The Coast Guard is a military branch and federal agency within DHS.  Admiral Schultz may be served with process at the Nation...
	4. Defendant Captain John W. Reed (“Captain Reed”) is a Coast Guard Captain and Commander of the Coast Guard Sector Charleston.  Captain Reed may be served with process at 196 Tradd Street, Charleston, SC 29401. Pursuant to Federal Rule of Civil Proce...
	5. Commander Norm C. Witt (“Commander Witt”) is a Coast Guard Commander, the Commander of the Coast Guard Marine Safety Unit Savannah, and the Federal On-Scene Coordinator (“FOSC”) in the State of Georgia. Commander Witt may be served with process at ...
	6. Commander Matthew J. Baer (“Commander Baer”) is a Coast Guard Commander who at certain relevant times acted as the FOSC.  Commander Baer may be served with process at 196 Tradd Street, Charleston, SC 29401. Pursuant to Federal Rule of Civil Procedu...
	Jurisdiction and Venue
	7. This Court has jurisdiction pursuant to the following statutes:
	a. 28 U.S.C. § 1331, which provides district courts with original jurisdiction over all civil actions arising under the Constitution, laws, or treaties of the United States;
	b. 28 U.S.C § 1346, which provides district courts with original jurisdiction over any civil action or claim against the United States, not exceeding $10,000 in amount, founded either upon the Constitution, or any Act of Congress, or any regulation of...
	c. 33 U.S.C. § 1321(e)(2) of the Clean Water Act, which provides district courts with jurisdiction to grant any relief under § 1321(e) that the public interest and the equities of the case may require.

	8. Venue is proper pursuant to 28 U.S.C. § 1391(e)(1)(B).
	9. This Court is empowered to issue a declaratory judgment pursuant to 28 U.S.C. §§ 2201 and 2202.

	Background
	A. The GOLDEN RAY Capsizes in St. Simons Sound.
	10. On September 8, 2019, the GOLDEN RAY, a 200-metre-long car carrier vessel, capsized in the Port of Brunswick, St. Simons Sound.  The capsizing of the GOLDEN RAY is the largest cargo shipwreck in U.S. coastal waters since the Exxon Valdez.  At the ...

	B. Congress Requires Non-Tank Vessel Response Plans Under OPA 90.
	11. In response to the devastating impacts of the Exxon Valdez disaster, Congress passed OPA 90 amending the Clean Water Act.  OPA 90 was designed to address a wide-range of problems associated with preventing, responding to, and paying for oil pollut...
	12. Before OPA 90, a vessel owner responsible for an oil spill ironically also wielded significant control over how the spill would be cleaned up. In order to shift decision-making authority regarding oil spill response efforts back into the hands of ...
	Use of resource providers not listed in the VRP.  If another resource provider, not listed in the approved plan for the specific service required, is to be contracted for a specific response, justification for the selection of that resource provider n...
	33 C.F.R. § 155.4032(a) (emphasis added).
	According to the Coast Guard’s own administrative guidance published in 2009, its NTVRP requirement was implemented “to ensure that an incident be responded to quickly and without the need for contract negotiations during an actual emergency.”  Salvag...

	C. The GOLDEN RAY’s NTVRP Under OPA 90.
	13. GL NV24 Shipping Inc. (“Owner”) is the owner of the GOLDEN RAY.  As the owner of a non-tank vessel carrying oil, Owner was required to prepare an NTVRP.  Pursuant to an agreement signed on September 20, 2017, Donjon-SMIT was designated as the appr...

	D. Donjon-SMIT Provides Life Saving Emergency Services on the GOLDEN RAY and Limits Environmental Harm.
	14. Within hours of the GOLDEN RAY capsizing, Donjon-SMIT provided emergency salvage, firefighting, and damage stability services as the approved SMFF under the GOLDEN RAY NTVRP.  Donjon-SMIT assisted in the successful rescue of four trapped crewmen. ...

	E. Donjon-SMIT Submits a Proven Salvage Plan Focused on Mitigating the Environmental Risks and Avoiding the Main Navigation Channel to the Port of Brunswick.
	15. After securing the GOLDEN RAY, Donjon-SMIT was ready to move forward with removing the wreck under the GOLDEN RAY’s NTVRP.  On November 5, 2019, Donjon-SMIT submitted a salvage plan proposal to Owner and its representatives.3F   Under Donjon-SMIT’...
	16. This approach had been successfully employed in a similar shipwreck salvage operation for the Reijin that also involved the safe removal of automobiles that had posed a significant environmental risk.  Additionally, Donjon-SMIT proposed establishi...

	F. The Owner subverts OPA 90 and Requests that Donjon-SMIT be replaced by Another Salvage Company.
	17. Owner and its representatives rejected Donjon-SMIT’s proposal out of hand, citing their unproven preference that the vessel be removed in much larger sections of approximately 4,000 tons.  Rather than affording Donjon-SMIT an opportunity to advoca...
	18. Soon thereafter, Donjon-SMIT learned that a third-party company named T&T Salvage (“T&T”) had submitted its own proposal to Owner and was permitted to present its plan to the entire Unified Command, including Commander Witt and other Coast Guard o...

	G. T&T’s High-Risk Plan Will Likely Result in an Environmental Disaster in the Waters of St. Simons Sound.
	19. T&T proposed a high risk, “large section” removal whereby eight sections of the ship, weighing approximately 4,000 tons each, would be removed and transported by barge to the Gulf of Mexico. Similar large section removal processes have been used o...

	H. The Coast Guard Permitted an Unlawful Deviation from GOLDEN RAY’s NTVRP in Violation of OPA 90 and Its Regulations.
	20. On December 19, 2019, Owner, without reference to any “exceptional circumstances,” submitted a request to Commander Witt to deviate from the GOLDEN RAY’s NTVRP and replace Donjon-SMIT with T&T as the salvage and marine fighting (SMFF) provider goi...
	21. Astonishingly, Donjon-SMIT was removed as the SMFF services provider on the GOLDEN RAY for each of the nineteen different services for which Donjon-SMIT was pre-contracted under the GOLDEN RAY NTVRP. Despite multiple inquiries from Donjon-SMIT, Co...

	I. The Coast Guard Unlawfully Delegated Its Sole Decision-Making Authority to the GOLDEN RAY’S Owner.
	22. On December 22nd, Paul Hankins, Donjon’s Vice President for Salvage Operations, emailed Commander Witt to explain Donjon-SMIT’s concerns with the T&T plan and to request a meeting to discuss the Commander’s unlawful deviation approval.4F   In resp...
	23. By (1) permitting Owner to circumvent use of its pre-contracted NTVRP service provider in favor of an open bidding process, (2) not affording Donjon-SMIT any opportunity to explain its salvage removal plan or address any potential concerns, and (3...
	24. Implementation of T&T’s large section removal plan is now imminent.  On February 5, 2020, the Unified Command announced that construction of the environmental protection barrier will begin approximately one week from the date of this motion.6F   S...


	Causes of Action
	A. Count One:  Request for Injunctive Relief.
	25. Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth herein.
	26. Pursuant to Federal Rule of Civil Procedure 65, Donjon-SMIT seeks entry of a temporary restraining order, preliminary injunction, and permanent injunction to avoid immediate and irreparably loss, injury, and damage.  As set out in Donjon-SMIT’s Mo...
	27. The Coast Guard’s unlawful actions in violation of OPA 90 will not only cause immediate and irreparable injury to Donjon-SMIT’s constitutional rights, Donjon-SMIT’s contractual relationship with the Owner, and Donjon-SMIT’s reputation and ability ...

	B. Count Two:  Violation of OPA 90 and Request for Judicial Review Under the Administrative Procedure Act.
	28. Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth herein.
	29. In direct violation of OPA 90 and its corresponding regulations, Defendants approved the Owner’s request to deviate from the GOLDEN RAY NTVRP without any justification or reference to any “exceptional circumstances” as required by 33 C.F.R. § 155....
	30. Defendants have subverted the very purpose of OPA 90 and effectively delegated their decision-making authority back to those responsible for the disaster at issue.
	31. Under 5 U.S.C.A. § 706, a district court may “hold unlawful and set aside agency action, findings, and conclusions found to be-- (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; . . . (C) in excess of sta...
	32. Defendants are willfully failing to abide by 33 C.F.R. § 155.4032, which states that a FOSC may only approve the use of a resource provider not listed in the NTVRP “under exceptional circumstances” where such approval “would best affect a more suc...
	33. Additionally, Defendants are willfully failing to abide by 33 U.S.C.A. § 1321(c)(3)(B), which states that a FOSC may only deviate from the applicable NTVRP if he determines that the “deviation from the NTVRP would provide for a more expeditious or...
	34. Instead, Defendants, acting arbitrarily and capriciously, in excess of their statutory authority, and without observance of procedure required by law, approved Owner’s deviation from the NTVRP.
	35. Donjon-SMIT respectfully requests this Court, through its authority under 5 U.S.C.A. § 706, hold unlawful and set aside Defendants’ approval of Owner’s deviation from the NTVRP.

	C. Count Three:  Violation of Procedural and Substantive Due Process.
	36. Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth herein.
	37. 42 U.S.C. § 1983 provides a cause of action against any person “who under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the...
	38. Under the Fifth Amendment of the U.S. Constitution, no person shall “be deprived of life, liberty, or property, without due process of law[.]”
	39. Defendants, acting in their official capacity, intentionally violated Donjon-SMIT’s procedural and substantive due process rights under § 1983 and the Constitution.
	40. Specifically, 33 C.F.R. § 155.4032 states that a FOSC may only approve the use of a resource provider not listed in the NTVRP “under exceptional circumstances” where such approval “would best affect a more successful response.”
	41. Instead, Defendants approved Owner’s deviation from the NTVRP without any justification, much less a finding of “exceptional circumstances”, and without providing Donjon-SMIT any opportunity to be heard.
	42. Defendants thereby violated Donjon-SMIT’s procedural and substantive due process rights and deprived Donjon-SMIT of its contractual agreement with Owner to provide SMFF services in addition to causing damage to Donjon-SMIT’s reputation that will d...

	D. Count Four:  Declaratory Judgment.
	43. Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth herein.
	44. Donjon-SMIT seeks a declaratory judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 and Fed R. Civ. P. 57, and as provided for by the Administrative Procedure Act under 5 U.S.C. § 704.
	45. Donjon-SMIT seeks this Court’s determination that:
	a. Defendants’ actions with respect to their approval of the deviation from the NTVRP were arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law;
	b. Defendants’ actions with respect to their approval of the deviation from the NTVRP were contrary to Donjon-SMIT’s constitutional rights and Defendants’ constitutional powers or privileges;
	c. Defendants’ actions with respect to their approval of the deviation from the NTVRP were in excess of their statutory jurisdiction, authority, and/or limitations; and
	d. Defendants’ actions with respect to their approval of the deviation from the NTVRP were without observation or procedure as required by law.

	46. This Court has the authority to grant declaratory relief under Fed. R. Civ. P. 57 and 28 U.S.C. § 2201 as an actual controversy exists between the parties as to Defendants’ actions and Donjon-SMIT’s rights with respect to Defendants’ approval of O...
	47. Donjon-SMIT respectfully requests this Court enter an Order determining Defendants’ actions exceeded the scope of their authority, etc., as specifically outlined above.
	WRIT OF MANDAMUS
	48. Donjon-SMIT re-alleges and incorporates the above allegations as if fully set forth herein.
	49. Under 28 U.S.C. § 1361, “[t]he district court shall have original jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United States or any agency therefor to perform a duty owed to the plaintiff.”
	50. The purpose of 28 U.S.C. § 1361 is to prevent federal officials from acting outside the permissible scope of their discretion, and it seeks to prevent such abuse by giving federal courts the authority to compel federal officials to perform acts re...
	51. Here, Defendants failed to abide by 33 C.F.R. § 155.4032, which states that a FOSC may only approve the use of a resource provider not listed in the NTVRP “under exceptional circumstances” where such approval “would best affect a more successful r...
	52. Additionally, Defendants failed to abide by 33 U.S.C.A. § 1321(c)(3)(B), which states that a FOSC may only deviate from the applicable NTVRP if he determines that the “deviation from the NTVRP would provide for a more expeditious or effective resp...
	53. Instead, Defendants, without justification, without evidence of “exceptional circumstances,” and acting arbitrarily, capriciously and in bad faith, approved Owner’s deviation from the NTVRP.
	54. Donjon-SMIT has a clear right to relief that is sought in this Complaint, and there is no other adequate remedy available to Donjon-SMIT.
	55. Donjon-SMIT respectfully requests this Court enter a writ of mandamus compelling Defendants to reverse its approval of Owner’s deviation from the NTVRP.

	PRAYER FOR RELIEF
	WHEREFORE, Plaintiff Donjon-SMIT, LLC respectfully requests that this Court:
	a. Enter a temporary restraining order, preliminary injunction, and permanent injunction against the Coast Guard as requested herein.
	b. Hold unlawful and set aside Defendants’ actions under the Administrative Procedure Act as requested herein;
	c. Enter judgment against Defendants for violating Donjon-SMIT’s procedural and substantive due process rights;
	d. Enter a declaratory judgment against Defendants as requested herein;
	e. Enter a writ of mandamus against Defendants as requested herein;
	f. All such other relief at law or in equity as this Court deems appropriate.
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