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IN THE SUPREME COURT OF THE STATE OF MONTANA

OP 26-0036

STERLING GLENN BROWN,
Petitioner,
V.

THE SEVENTH JUDICIAL DISTRICT
COURT, The Honorable Jessica Fehr, Presiding,

Respondent.
District Court’s Response to Petition for Writ of Supervisory Control
On Application from the Seventh Judicial District Court-
Prairie County
Cause No. DC-23-01
The Honorable Jessica Fehr, Presiding
APPEARANCES:
LANCE P. JASPER JESSICA FEHR
JENNA P. LYONS Chambers Address:
LPJ Law, P.C. 217 N. 27th St., Rm. 415
P.O. Box 16960 Billings, MT 59101
Missoula, MT 59808 Phone: (406) 256-2916
Phone: (406) 541-4100 Jessica.Fehr@mt.gov

Jjasper@westernmontanalaw.com
lyons@westernmontanalaw.com
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DISTRICT COURT’S RESPONSE

On February 7, 2023, Sterling Glenn Brown (“Brown”) was charged
with Deliberate Homicide and Arson in the death of Isaac Carrier. On February
14, 2023, Brown was booked into the Dawson County Correctional Facility
(“DCCF”), where he remained for nine months. On November 13, 2023,
during an omnibus and bail hearing, defense counsel alleged that there had
been a violation of attorney-client privilege. The State advised the district court
it was taking the allegation seriously and asked DCI Agent Brad Tucker to
investigate Brown’s claims. Meanwhile, Brown moved to dismiss all charges
against him, with prejudice.

Agent Tucker’s investigation revealed that Brown’s attorney-client
privilege had been violated. In total, 20 phone calls and two letters between
Brown and his attorney were intercepted by 13 State actors, including two
members of the investigative team. The court learned of this information
during a four-day evidentiary hearing on Brown’s Motion to Dismiss. At the
close of the hearing, the court determined that the sworn testimony of all the
witnesses involved was sufficient: no witness recalled anything heard or read
in the attorney-client calls or letters; and no witness discussed any of the
information (the information they did not recall) with anyone on the

investigative team. The need for the invasive and time-consuming third-party
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investigation demanded by the defense was unwarranted following the four
days of testimony before the court.

In its order denying Brown’s Motion, the court stated, “[t]he evidence is
clear; there was no disclosure of any of the information heard in the calls or
scanned in the letter beyond those that listened and viewed.” [Order, Pet.’s Ex.
B4 at 26.] “[I]n an abundance of caution,” however, the court ordered the
suppression of all recorded attorney-client calls and the testimony of any
personnel who accessed Brown’s oral or written attorney-client
communications from jury trial, which is set for May 26, 2026. [Id.]

Brown’s Petition for Writ of Supervisory Control states that “[a]t its
core, the District Court attempted to assess the extent of prejudice to Brown,
which constitutes a mistake of law.” [Pet. at 3.] According to Brown, the court
should have presumed prejudice and dismissed Brown’s charges. [Pet. at 9.]
Brown continued and alleged that the court’s mistake of law “causes a gross
injustice for which an appeal after trial is not an adequate remedy, and thus
presents the unique, urgent, and emergency circumstances that justify
supervisory control.” [Pet. at 4.] Brown’s Petition also asserts two alternative
options for the Montana Supreme Court to consider if it disagrees with

Brown’s assertion that charges should be dismissed. [Pet. at 14, 16.]
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It is well-established that the Montana Supreme Court “has general
supervisory control over all other courts.” Mont. Const. Art. VII, § 2(2).
Respectfully, however, this case, at this juncture, does not warrant the Montana
Supreme Court’s exercise of supervisory control. Since the writ’s inception in
1900, notable figures such as Chief Justice Karla Gray have advocated for the
Montana Supreme Court to exercise supervisory control in a consistent
manner. See Larry Howell, Montana’s Unique Writ of Supervisory Control,
ScholarWorks at Univ. of Mont. (2009),

https://scholarworks.umt.edu/faculty_barjournals/47 (“[T]he court has just

completed another decade-long period in which it first tended to grant
supervisory control liberally, only to subsequently restrict its use to very few
cases.”); see also Lane v. Mont. Fourth Jud. Dist. Ct., 2003 MT 130, 142, 316
Mont. 55, 66, 68 P.3d 819, 826 (“[T]he Court is using supervisory control
jurisdiction to transform the traditional structures and roles of the trial courts
and this Court . . . will the Court ever find reason to deny supervisory
control?”) (Gray, C.J., dissenting). Fortunately, the 2007 adoption of Mont. R.
App. P. 14, which expressly sets forth the criteria for issuing writs of
supervisory control, has finally provided the clarity that has been argued for
over the last century. See id. “Supervisory control is an extraordinary remedy

and is sometimes justified when urgency or emergency factors exist making the
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normal appeals process inadequate, when the case involves purely legal
questions, and when . . . [t]he other court is proceeding under a mistake of law
and is causing a gross injustice.” Mont. R. App. P. 14(3)(a) (emphasis added).

As Mont. R. App. P. 14(3) makes clear, supervisory control is an
extraordinary remedy that the Montana Supreme Court may deem appropriate
on a case-by-case basis. Notably, as C.J. Gray stated in Truman, “rulings on
motions to dismiss . . . are not ‘extraordinary circumstances’ which create
significant injustice for which an appeal is an inadequate remedy.” Truman v.
Mont. Eleventh Jud. Dist. Ct., 2003 MT 91, § 37, 315 Mont. 165, 176, 68 P.3d
654, 661 (Gray, C.J., dissenting) (emphasis added).

The court conducted a four-day evidentiary hearing in which it carefully
considered all the evidence before it. The order issued by the court was
factually specific based on all the testimony the court sat through over four
days. The court denied Brown’s Motion and implemented necessary safeguards
by means of suppressing any potentially tainted evidence, in an abundance of
caution, to ensure that Brown would have a fair trial. In its order, the court laid
out its reasoning and cited all relevant statutes and case law it used in issuing
its pretrial ruling. The court did not engage in an analysis of whether
information learned in the attorney-client calls or written communications

impacted the overall investigation. Instead, the court, based on the sworn
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testimony of the witnesses, found that no information was recalled by a single
witness from a single call or letter. The sworn testimony demonstrated that not
a single witness communicated anything from an attorney-client call or letter to
anyone else, let alone a member of the investigative or prosecutive team. The
court found there was no evidence that the attorney-client privilege violations
resulted in any harm or prejudice to Brown based on the specific testimony
offered during the evidentiary hearing. The defense asks that the Montana
Supreme Court establish precedent that the mere interception of an attorney-
client privileged call or letter, with nothing more, should result in dismissal of
all charges.

The court does not agree that supervisory control is warranted here. In
fact, the extensive factual record in this case is a prime example of when a
matter should remain with the district court through trial instead of offering a
route for an unsettled party to seek another bite at the fact laden proverbial
apple. Respectfully, the court’s pretrial ruling is not an “extraordinary”
circumstance creating a “significant injustice” for Brown. See id. Rather, the
court lawfully performed its duties as a trial court in the State of Montana and
remains ready to complete those duties at the jury trial scheduled for May of
2026. The Montana Supreme Court should deny Brown’s Petition for Writ of

Supervisory Control.
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Respectfully Submitted:

A
DATED this Q4 day of F.,\owa,b/ , o2l

LN

DISTRICT J £
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CERTIFICATE OF COMPLIANCE
Pursuant to Montana Rules of Appellate Procedure 11 and 14(9), 1
certify this Response to Petition for Writ of Supervisory Control is printed with
a proportionally spaced Times New Roman text typeface of 14 points, is
double spaced and the Word Count that Microsoft Word 2010 calculated is not
more than 4,000 words under Montana Rule of Appellate Procedure 14(9)(b),

being 1,145 words, excluding the Table of Contents, Certificate of Compliance,

and Certificate of Service. m

L '1‘

Jé&ssica Fehr
District Judge
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CERTIFICATE OF SERVICE

[ hereby certify that I served true and accurate copies of the foregoing

District Court’s Response to Petition for Writ of Supervisory Control by email,

addressed to the following.

LANCE P. JASPER

JENNA P. LYONS

LPJ Law, P.C.

P.O. Box 16960

Missoula, MT 59808
jasper@westernmontanalaw.com
lyons@westernmontanalaw.com

MATTHEW B. HAYHURST
FORREST M. CROWL
BOONE KARLBERG, P.C.
P.O. Box 9199

Missoula, MT 59807
mhayhurst@boonekarlberg.com
fcrowl@boonekarlberg.com

DANIEL Z. RICE

PRAIRIE COUNTY ATTORNEY

217 W Park St

P.O. Box 564

Terry, MT 59349
pcatty(@prairiecounty.org

Jessica Fehr
District Judge
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MEGHANN F. PADDOCK
Assistant Attorneys General
Special Deputy Prairie County
Attorneys

P.O. Box 201401
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