
 

IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF IOWA 

WESTERN DIVISION 
 
 
FEDERAL DEPOSIT INSURANCE 
CORPORATION, AS RECEIVER OF 
VANTUS BANK,  

Plaintiff, 

v. 

MICHAEL W. DOSLAND, MICHAEL S. 
MODERSKI, ARLENE T. CURRY,  
BARRY E. BACKHAUS, GARY L.  
EVANS, RONALD A. JORGENSON,   
JON G. CLEGHORN, and CHARLES D. 
TERLOUW, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 5:13-CV-04046-MWB 
 
 
 
DEFENDANTS’ ANSWER TO 
COMPLAINT, AFFIRMATIVE 
DEFENSES, AND JURY DEMAND 

 
 COME NOW Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw (hereinafter identified by last name or collectively as “D&O 

Defendants”) and answer Plaintiff Federal Deposit Insurance Corporation, as Receiver 

of Vantus Bank’s (“Plaintiff”) Complaint (“Complaint”) as follows: 

I.  INTRODUCTION 

 1. The D&O Defendants admit that Plaintiff brings this lawsuit in its capacity 

as Receiver for Vantus Bank of Sioux City, Iowa (“Vantus” or “Bank”).  All other 

allegations in Paragraph 1 are a statement of Plaintiff’s opinion or call for legal 

conclusions.  To the extent a response is required, the balance of Paragraph 1 is 

denied. 
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 2. The D&O Defendants admit that they are all former officers and/or 

directors of the Bank.  All other allegations in Paragraph 2 are a statement of Plaintiff’s 

opinion or call for legal conclusions.  To the extent a response is required, the balance 

of Paragraph 2 is denied. 

 3. The D&O Defendants admit that Dosland and Moderski were officers of 

Vantus and all of the D&O Defendants except Moderski were members of the Bank’s 

Board of Directors.  All other allegations Paragraph 3 are a statement of Plaintiff’s 

opinion or call for legal conclusions.  To the extent a response is required, the balance 

of Paragraph 3 is denied. 

 4. The allegations in Paragraph 4 are a statement of Plaintiff’s opinion or call 

for legal conclusions.  To the extent a response is required, Paragraph 4 is denied for 

lack of information sufficient to form a belief. 

II.  PARTIES AND OTHERS 

 5. The allegations in Paragraph 5 are a statement of Plaintiff’s opinion or call 

for legal conclusions.  To the extent a response is required, the D&O Defendants admit 

the first three sentences of Paragraph 5, but the last two sentences of Paragraph 5 are 

denied. 

 6. The allegations in Paragraph 6 are a statement of Plaintiff’s opinion or call 

for legal conclusions.  To the extent a response is required, Paragraph 6 is denied for 

lack of information sufficient to form a belief. 

 7. The allegations in Paragraph 7 are a statement of Plaintiff’s opinion or call 

for legal conclusions.  To the extent a response is required, Paragraph 7 is denied for 

lack of information sufficient to form a belief. 
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 8. Paragraph 8 is admitted. 

 9. Paragraph 9 is admitted. 

 10. The D&O Defendants admit that Moderski is a citizen of the State of 

Wisconsin, and was the Bank’s Chief Financial Officer from April 2006 until the OTS 

closed the Bank on September 4, 2009.   All other allegations of Paragraph 10 are 

denied.   

 11. Paragraph 11 is admitted. 

 12. Paragraph 12 is admitted. 

 13. Paragraph 13 is admitted. 

 14. Paragraph 14 is denied. 

 15. Paragraph 15 is admitted. 

 16. Paragraph 16 is admitted. 

 17. Paragraph 17 does not require a response. 

III. JURISDICTION AND VENUE 

 18. The allegations in Paragraph 18 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 18 is 

admitted. 

 19. The allegations in Paragraph 19 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 19 is 

admitted. 

IV. FACTUAL ALLEGATIONS 

 20. Paragraph 20 is admitted. 

 21. Paragraph 21 is denied for lack of information sufficient to form a belief. 
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 22. The allegations in Paragraph 22 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 22 is denied 

for lack of information sufficient to form a belief. 

 23. The allegations in Paragraph 23 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 23 is 

admitted. 

 24. Paragraph 24 is admitted. 

 25. The D&O Defendants admit that, in April 2006, the Board hired Moderski 

as the Bank’s Chief Financial Officer.  All other allegations Paragraph 25 are denied. 

 26. Paragraph 26 is denied. 

 27. Paragraph 27 is denied. 

 28. Paragraph 28 is denied for lack of information sufficient to form a belief. 

 29. Paragraph 29 is denied for lack of information sufficient to form a belief. 

 30. The allegations in Paragraph 30 reference a document or documents that 

are in writing and speak for themselves.  To the extent a response is required, 

Paragraph 30 is denied. 

 31. The allegations in Paragraph 31 are a statement of Plaintiff’s opinion or 

call for legal conclusions and further reference a document or documents that are in 

writing and speak for themselves.  To the extent a response is required, Paragraph 31 

is denied. 

 32. The allegations in Paragraph 32 are a statement of Plaintiff’s opinion or 

call for legal conclusions and further reference a document or documents that are in 
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writing and speak for themselves.  To the extent a response is required, Paragraph 32 

is denied. 

 33. The allegations in Paragraph 33 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 33 is denied 

for lack of information sufficient to form a belief. 

 34. The allegations in Paragraph 34 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 34 is denied 

for lack of information sufficient to form a belief. 

 35. The allegations in Paragraph 35 are a statement of Plaintiff’s opinion or 

call for legal conclusions and further reference a document or documents that are in 

writing and speak for themselves.  To the extent a response is required, Paragraph 35 

is denied for lack of information sufficient to form a belief.   

 36. Paragraph 36 is denied. 

 37. The allegations in Paragraph 37 reference a document or documents that 

are in writing and speak for themselves.  To the extent a response is required, 

Paragraph 37 is denied for lack of information sufficient to form a belief. 

 38. Paragraph 38 is denied. 

 39. Paragraph 39 is denied. 

 40. The allegations in Paragraph 40 are a statement of Plaintiff’s opinion or 

call for legal conclusions and further reference a document or documents that are in 

writing and speak for themselves.  To the extent a response is required, Paragraph 40 

is denied. 

 41. Paragraph 41 is denied. 
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 42. The allegations in Paragraph 42 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 42 is denied. 

 43. The allegations in Paragraph 43 are a statement of Plaintiff’s opinion or 

call for legal conclusions and further reference a document or documents that are in 

writing and speak for themselves.  To the extent a response is required, Paragraph 43 

is denied. 

 44. The allegations in Paragraph 44 are a statement of Plaintiff’s opinion or 

call for legal conclusions and further reference a document or documents that are in 

writing and speak for themselves.  To the extent a response is required, Paragraph 44 

is denied. 

 45. Paragraph 45 is denied. 

 46. The allegations in Paragraph 46 are a statement of Plaintiff’s opinion or 

call for legal conclusions and further reference a document or documents that are in 

writing and speak for themselves.  To the extent a response is required, the D&O 

Defendants admit the Office of Thrift Supervision (“OTS”) mailed a letter to the Bank 

regarding the Bank’s purchases of “CDO-TruPS” but deny the remaining allegations of 

Paragraph 46. 

 47. The allegations in Paragraph 47 reference a document or documents that 

are in writing and speak for themselves.  To the extent a response is required, the first 

sentence of Paragraph 47 is admitted, but the second sentence of Paragraph 47 is 

denied. 

 48. Paragraph 48 is denied. 

 49. Paragraph 49 is denied, including all of its subparts. 
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 50. Paragraph 50 is denied. 

 51. Paragraph 51 is denied. 

 52. The allegations in Paragraph 52 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 52 is denied. 

V. CLAIMS 

COUNT 1:  NEGLIGENCE AGAINST DOSLAND AND MODERSKI 

 53. The allegations in Paragraph 53 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 53 is denied.  

The allegations in Paragraph 53 are apparently directed solely at Dosland and Moderski 

and are therefore answered on their behalf.  To the extent the allegations are directed at 

the remaining Defendants, all members of Vantus’s Board of Directors (collectively, with 

Dosland, “Director Defendants”), the Director Defendants also deny the allegations of 

Paragraph 53. 

 54. Paragraph 54 is denied, including all of its subparts, on behalf of Dosland 

and Moderski.  To the extent the allegations are directed at the Director Defendants, 

they also deny the allegations of Paragraph 54, including all of its subparts. 

 55. Paragraph 55 is denied on behalf of Dosland and Moderski.  To the extent 

the allegations are directed at the Director Defendants, they also deny the allegations of 

Paragraph 55. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw pray as follows: 
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 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 

 (b) For the D&O Defendants’ costs and attorneys fees incurred herein; and 

 (c) For such other and further relief as the Court deems just and proper. 

COUNT 2: GROSS NEGLIGENCE OR OTHER STRICTER STANDARD OF CARE 
AGAINST DOSLAND AND MODERSKI 

 56. The allegations in Paragraph 56 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 56 is denied.  

The allegations in Paragraph 56 are apparently directed solely at Dosland and Moderski 

and are therefore answered on their behalf.  To the extent the allegations are directed at 

the Director Defendants, they also deny the allegations of Paragraph 56. 

 57. The allegations in Paragraph 57 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 57 is denied.  

The allegations in Paragraph 57 are apparently directed solely at Dosland and Moderski 

and are therefore answered on their behalf.  To the extent the allegations are directed at 

the Director Defendants, they also deny the allegations of Paragraph 57. 

 58. Paragraph 58 is denied, including all of its subparts, on behalf of Dosland 

and Moderski.  To the extent the allegations are directed at the Director Defendants, 

they also deny the allegations of Paragraph 58, including all of its subparts. 

 59. Paragraph 59 is denied on behalf of Dosland and Moderski.  To the extent 

the allegations are directed at the Director Defendants, they also deny the allegations of 

Paragraph 59. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 
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Charles D. Terlouw pray as follows: 

 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 

 (b) For the D&O Defendants’ costs and attorneys fees incurred herein; and 

 (c) For such other and further relief as the Court deems just and proper. 

COUNT 3: BREACH OF FIDUCIARY DUTY AGAINST DOSLAND AND MODERSKI 

 60. The allegations in Paragraph 60 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 60 is denied.  

The allegations in Paragraph 60 are apparently directed solely at Dosland and Moderski 

and are therefore answered on their behalf.  To the extent the allegations are directed at 

the Director Defendants, they also deny the allegations of Paragraph 60. 

 61. Paragraph 61 is denied, including all of its subparts, on behalf of Dosland 

and Moderski.  To the extent the allegations are directed at the Director Defendants, 

they also deny the allegations of Paragraph 61, including all of its subparts. 

 62. Paragraph 62 is denied on behalf of Dosland and Moderski.  To the extent 

the allegations are directed at the Director Defendants, they also deny the allegations of 

Paragraph 62. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw pray as follows: 

 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 

 (b) For the D&O Defendants’ costs and attorneys fees incurred herein; and 
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 (c) For such other and further relief as the Court deems just and proper. 

COUNT 4: NEGLIGENCE AGAINST DOSLAND, CURRY, BACKHAUS, EVANS, 
JORGENSON, CLEGHORN, AND TERLOUW 

 63. The allegations in Paragraph 63 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 63 is denied 

on behalf of the Director Defendants.  To the extent the allegations are directed at 

Moderski, he also denies the allegations of Paragraph 63. 

 64. Paragraph 64 is denied, including all of its subparts, on behalf of the 

Director Defendants.  To the extent the allegations are directed at Moderski, he also 

denies the allegations of Paragraph 64, including all of its subparts. 

 65. Paragraph 65 is denied on behalf of the Director Defendants.  To the 

extent the allegations are directed at Moderski, he also denies the allegations of 

Paragraph 65. 

 66. Paragraph 66 is denied on behalf of the Director Defendants.  To the 

extent the allegations are directed at Moderski, he also denies the allegations of 

Paragraph 66. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw pray as follows: 

 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 

 (b) For the D&O Defendants’ costs and attorneys fees incurred herein; and 

 (c) For such other and further relief as the Court deems just and proper. 
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COUNT 5: GROSS NEGLIGENCE OR OTHER STRICTER STANDARD OF CARE 
AGAINST DOSLAND, CURRY, BACKHAUS, EVANS, JORGENSON, CLEGHORD, 

AND TERLOUW 

 67. The allegations in Paragraph 67 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 67 is denied 

on behalf of the Director Defendants.  To the extent the allegations are directed at 

Moderski, he also denies the allegations of Paragraph 67. 

 68. The allegations in Paragraph 68 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 68 is denied 

on behalf of the Director Defendants.  To the extent the allegations are directed at 

Moderski, he also denies the allegations of Paragraph 68. 

 69. Paragraph 69 is denied, including all of its subparts, on behalf of the 

Director Defendants.  To the extent the allegations are directed at Moderski, he also 

denies the allegations of Paragraph 69, including all of its subparts. 

 70. Paragraph 70 is denied on behalf of the Director Defendants.  To the 

extent the allegations are directed at Moderski, he also denies the allegations of 

Paragraph 70. 

 71. Paragraph 71 is denied on behalf of the Director Defendants.  To the 

extent the allegations are directed at Moderski, he also denies the allegations of 

Paragraph 71. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw pray as follows: 

 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 
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 (b) For the D&O Defendants’ costs and attorneys fees incurred herein; and 

 (c) For such other and further relief as the Court deems just and proper. 

COUNT 6: BREACH OF FIDUCIARY DUTY AGAINST DOSLAND, CURRY, 
BACKHAUS, EVANS, JORGENSON, CLEGHORN, AND TERLOUW 

 72. The allegations in Paragraph 72 are a statement of Plaintiff’s opinion or 

call for legal conclusions.  To the extent a response is required, Paragraph 72 is on 

behalf of the Director Defendants.  To the extent the allegations are directed at 

Moderski, he also denies the allegations of Paragraph 72. 

 73. Paragraph 73 is denied, including all of its subparts, on behalf of the 

Director Defendants.  To the extent the allegations are directed at Moderski, he also 

denies the allegations of Paragraph 73, including all of its subparts. 

 74. Paragraph 74 is denied on behalf of the Director Defendants.  To the 

extent the allegations are directed at Moderski, he also denies the allegations of 

Paragraph 74. 

 75. Paragraph 75 is denied on behalf of the Director Defendants.  To the 

extent the allegations are directed at Moderski, he also denies the allegations of 

Paragraph 75. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw pray as follows: 

 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 

 (b) For the D&O Defendants’ costs and attorneys fees incurred herein; and 

 (c) For such other and further relief as the Court deems just and proper. 
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GENERAL DENIAL 

 Any allegations in Plaintiff’s Complaint not specifically admitted herein are 

denied.  The D&O Defendants further deny that Plaintiff is entitled to any of the relief 

requested in its prayers for relief and deny all allegations set forth therein. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw pray as follows: 

 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 

 (b) For the D&O Defendants’ costs and attorneys fees incurred herein; and 

 (c) For such other and further relief as the Court deems just and proper. 

AFFIRMATIVE DEFENSES 

 Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. Curry, Barry E. 

Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and Charles D. 

Terlouw (“D&O Defendants”) hereby assert the following affirmative defenses, reserving 

the right to amend this Answer to assert any and all additional or affirmative defenses 

that may become apparent or available during the course of these proceedings.  The 

D&O Defendants do not waive, merely by asserting any of the following Affirmative 

Defenses, arguments or claims that it is Plaintiff who bears the burden of proof on the 

applicability, existence, or proof of any of the enumerated defenses.  In other words, by 

asserting any such Affirmative Defense, the D&O Defendants do not assume a burden 

of proof they would not otherwise bear: 
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FIRST AFFIRMATIVE DEFENSE 

 Federal Deposit Insurance Corporation, as Receiver of Vantus Bank’s (“Plaintiff”) 

Complaint (“Complaint”) fails to state a claim upon which relief may be granted. 

SECOND AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, by various equitable doctrines, 

including without limitation, the doctrines of estoppel, laches, unclean hands, and/or 

waiver. 

THIRD AFFIRMATIVE DEFENSE 

 Plaintiff has failed to mitigate its alleged injuries or damages, if any, and this 

failure bars or reduces recovery. 

FOURTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, by applicable statutes of limitation 

and/or statutes of repose.  

FIFTH AFFIRMATIVE DEFENSE 

 The damages allegedly sustained by Plaintiff were the result of an intervening 

and/or superseding cause that bars recovery by Plaintiff. 

SIXTH AFFIRMATIVE DEFENSE 

 The damages allegedly sustained by Plaintiff occurred as a result of the acts or 

omissions or negligence of someone other than the D&O Defendants, which bars 

recovery by Plaintiff or, in the alternative, Plaintiff’s recovery should be reduced by an 

amount in proportion to the percentage of fault assessed against Plaintiff or others 

pursuant to Iowa Code chapter 668 and Iowa common law. 
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SEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, by the exculpation provision in 

the Bank’s Articles of Incorporation, a true and correct copy of which is attached hereto 

as Exhibit A. 

EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred, in whole or in part, because the conduct challenged 

by Plaintiff constituted a proper exercise(s) of business judgment. 

 WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. 

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and 

Charles D. Terlouw pray as follows: 

 (a) That Plaintiff’s Complaint be dismissed with prejudice, with Plaintiff taking 

nothing thereby; 

 (b) For the D&O Defendants costs and attorneys fees incurred herein; and 

(c) For such other and further relief as the Court deems just and proper.  

JURY TRIAL DEMAND 

 Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. Curry, Barry E. 

Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and Charles D. 

Terlouw hereby demand a trial by jury on all issues so triable in this case. 
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/s/ William J. Miller 

Date:  July 29, 2013 
 

David A. Tank (AT0007732) 
William J. Miller (AT0005414) 
Megan Flynn (AT0010000) 
Dorsey & Whitney LLP 
801 Grand Avenue, Suite 4100 
Des Moines, Iowa 50309-2790 
Tel:  (515) 283-1000 
Fax:  (515) 283-1060 
E-mail:  tank.dave@dorsey.com 
              miller.william@dorsey.com 
              flynn.megan@dorsey.com 
 

Daniel L. Hartnett (AT0003363) 
Crary, Huff, Inkster, Sheehan, Ringgenberg,  
  Hartnett & Storm, PC 
614 Pierce Street 
P.O. Box 27 
Sioux City, Iowa 521102-0027 
Tel:  (712) 277-4561 
Fax:  (712) 277-4605 
E-mail:  dharnett@craryhuff.com 
ATTORNEYS FOR DEFENDANTS MICHAEL W. 
DOSLAND, MICHAEL S. MODERSKI, ARLENE 
T. CURRY, BARRY E. BACKHAUS, GARY L. 
EVANS, RONALD A. JORGENSEN, JON G. 
CLEGHORN, AND CHARLES D. TERLOUW 

 
CERTIFICATE 

 The undersigned hereby certifies that on the 29th day of July, 2013, I 

electronically filed the foregoing with the Clerk of the Court using the CM/ECF system.  

Notice of this filing will be sent to counsel of record by operation of the Court’s electronic 

filing system. 

/s/ William J. Miller    
William J. Miller 
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