IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF IOWA
WESTERN DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER OF
VANTUS BANK,

Case No. 5:13-cv-04046-MWB

Plaintiff, DEFENDANTS’ ANSWER TO

COMPLAINT, AFFIRMATIVE

V. DEFENSES, AND JURY DEMAND

MICHAEL W. DOSLAND, MICHAEL S.
MODERSKI, ARLENE T. CURRY,
BARRY E. BACKHAUS, GARY L.
EVANS, RONALD A. JORGENSON,
JON G. CLEGHORN, and CHARLES D.
TERLOUW,

N N N N N N N N N N N N N N N N

Defendants.

COME NOW Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
Charles D. Terlouw (hereinafter identified by last name or collectively as “D&O
Defendants”) and answer Plaintiff Federal Deposit Insurance Corporation, as Receiver
of Vantus Bank’s (“Plaintiff”) Complaint (“Complaint”) as follows:

I. INTRODUCTION

1. The D&O Defendants admit that Plaintiff brings this lawsuit in its capacity
as Receiver for Vantus Bank of Sioux City, lowa (“Vantus” or “Bank”). All other
allegations in Paragraph 1 are a statement of Plaintiff's opinion or call for legal
conclusions. To the extent a response is required, the balance of Paragraph 1 is

denied.
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2. The D&O Defendants admit that they are all former officers and/or
directors of the Bank. All other allegations in Paragraph 2 are a statement of Plaintiff's
opinion or call for legal conclusions. To the extent a response is required, the balance
of Paragraph 2 is denied.

3. The D&O Defendants admit that Dosland and Moderski were officers of
Vantus and all of the D&O Defendants except Moderski were members of the Bank’s
Board of Directors. All other allegations Paragraph 3 are a statement of Plaintiff's
opinion or call for legal conclusions. To the extent a response is required, the balance
of Paragraph 3 is denied.

4. The allegations in Paragraph 4 are a statement of Plaintiff's opinion or call
for legal conclusions. To the extent a response is required, Paragraph 4 is denied for
lack of information sufficient to form a belief.

II. PARTIES AND OTHERS

5. The allegations in Paragraph 5 are a statement of Plaintiff's opinion or call
for legal conclusions. To the extent a response is required, the D&O Defendants admit
the first three sentences of Paragraph 5, but the last two sentences of Paragraph 5 are
denied.

6. The allegations in Paragraph 6 are a statement of Plaintiff's opinion or call
for legal conclusions. To the extent a response is required, Paragraph 6 is denied for
lack of information sufficient to form a belief.

7. The allegations in Paragraph 7 are a statement of Plaintiff's opinion or call
for legal conclusions. To the extent a response is required, Paragraph 7 is denied for

lack of information sufficient to form a belief.
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8. Paragraph 8 is admitted.

9. Paragraph 9 is admitted.

10. The D&O Defendants admit that Moderski is a citizen of the State of
Wisconsin, and was the Bank’s Chief Financial Officer from April 2006 until the OTS
closed the Bank on September 4, 2009. All other allegations of Paragraph 10 are
denied.

11. Paragraph 11 is admitted.

12.  Paragraph 12 is admitted.

13. Paragraph 13 is admitted.

14.  Paragraph 14 is denied.

15.  Paragraph 15 is admitted.

16. Paragraph 16 is admitted.

17.  Paragraph 17 does not require a response.

[ll. JURISDICTION AND VENUE

18. The allegations in Paragraph 18 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 18 is
admitted.

19. The allegations in Paragraph 19 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 19 is
admitted.

IV. FACTUAL ALLEGATIONS

20. Paragraph 20 is admitted.

21. Paragraph 21 is denied for lack of information sufficient to form a belief.
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22.  The allegations in Paragraph 22 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 22 is denied
for lack of information sufficient to form a belief.

23.  The allegations in Paragraph 23 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 23 is
admitted.

24.  Paragraph 24 is admitted.

25. The D&O Defendants admit that, in April 2006, the Board hired Moderski
as the Bank’s Chief Financial Officer. All other allegations Paragraph 25 are denied.

26.  Paragraph 26 is denied.

27.  Paragraph 27 is denied.

28.  Paragraph 28 is denied for lack of information sufficient to form a belief.

29. Paragraph 29 is denied for lack of information sufficient to form a belief.

30. The allegations in Paragraph 30 reference a document or documents that
are in writing and speak for themselves. To the extent a response is required,
Paragraph 30 is denied.

31. The allegations in Paragraph 31 are a statement of Plaintiff’'s opinion or
call for legal conclusions and further reference a document or documents that are in
writing and speak for themselves. To the extent a response is required, Paragraph 31
is denied.

32. The allegations in Paragraph 32 are a statement of Plaintiff’'s opinion or

call for legal conclusions and further reference a document or documents that are in
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writing and speak for themselves. To the extent a response is required, Paragraph 32
is denied.

33.  The allegations in Paragraph 33 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 33 is denied
for lack of information sufficient to form a belief.

34. The allegations in Paragraph 34 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 34 is denied
for lack of information sufficient to form a belief.

35. The allegations in Paragraph 35 are a statement of Plaintiff’'s opinion or
call for legal conclusions and further reference a document or documents that are in
writing and speak for themselves. To the extent a response is required, Paragraph 35
is denied for lack of information sufficient to form a belief.

36. Paragraph 36 is denied.

37. The allegations in Paragraph 37 reference a document or documents that
are in writing and speak for themselves. To the extent a response is required,
Paragraph 37 is denied for lack of information sufficient to form a belief.

38. Paragraph 38 is denied.

39. Paragraph 39 is denied.

40. The allegations in Paragraph 40 are a statement of Plaintiff's opinion or
call for legal conclusions and further reference a document or documents that are in
writing and speak for themselves. To the extent a response is required, Paragraph 40
is denied.

41. Paragraph 41 is denied.
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42.  The allegations in Paragraph 42 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 42 is denied.

43. The allegations in Paragraph 43 are a statement of Plaintiff's opinion or
call for legal conclusions and further reference a document or documents that are in
writing and speak for themselves. To the extent a response is required, Paragraph 43
is denied.

44.  The allegations in Paragraph 44 are a statement of Plaintiff's opinion or
call for legal conclusions and further reference a document or documents that are in
writing and speak for themselves. To the extent a response is required, Paragraph 44
is denied.

45.  Paragraph 45 is denied.

46. The allegations in Paragraph 46 are a statement of Plaintiff's opinion or
call for legal conclusions and further reference a document or documents that are in
writing and speak for themselves. To the extent a response is required, the D&O
Defendants admit the Office of Thrift Supervision (“OTS”) mailed a letter to the Bank
regarding the Bank’s purchases of “CDO-TruPS” but deny the remaining allegations of
Paragraph 46.

47.  The allegations in Paragraph 47 reference a document or documents that
are in writing and speak for themselves. To the extent a response is required, the first
sentence of Paragraph 47 is admitted, but the second sentence of Paragraph 47 is
denied.

48. Paragraph 48 is denied.

49.  Paragraph 49 is denied, including all of its subparts.
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50. Paragraph 50 is denied.
51. Paragraph 51 is denied.
52.  The allegations in Paragraph 52 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 52 is denied.
V. CLAIMS

COUNT 1: NEGLIGENCE AGAINST DOSLAND AND MODERSKI

53. The allegations in Paragraph 53 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 53 is denied.
The allegations in Paragraph 53 are apparently directed solely at Dosland and Moderski
and are therefore answered on their behalf. To the extent the allegations are directed at
the remaining Defendants, all members of Vantus’s Board of Directors (collectively, with
Dosland, “Director Defendants”), the Director Defendants also deny the allegations of
Paragraph 53.

54.  Paragraph 54 is denied, including all of its subparts, on behalf of Dosland
and Moderski. To the extent the allegations are directed at the Director Defendants,
they also deny the allegations of Paragraph 54, including all of its subparts.

55. Paragraph 55 is denied on behalf of Dosland and Moderski. To the extent
the allegations are directed at the Director Defendants, they also deny the allegations of
Paragraph 55.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and

Charles D. Terlouw pray as follows:
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(@)  That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking
nothing thereby;

(b) For the D&O Defendants’ costs and attorneys fees incurred herein; and

(c) For such other and further relief as the Court deems just and proper.

COUNT 2: GROSS NEGLIGENCE OR OTHER STRICTER STANDARD OF CARE
AGAINST DOSLAND AND MODERSKI

56. The allegations in Paragraph 56 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 56 is denied.
The allegations in Paragraph 56 are apparently directed solely at Dosland and Moderski
and are therefore answered on their behalf. To the extent the allegations are directed at
the Director Defendants, they also deny the allegations of Paragraph 56.

57. The allegations in Paragraph 57 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 57 is denied.
The allegations in Paragraph 57 are apparently directed solely at Dosland and Moderski
and are therefore answered on their behalf. To the extent the allegations are directed at
the Director Defendants, they also deny the allegations of Paragraph 57.

58. Paragraph 58 is denied, including all of its subparts, on behalf of Dosland
and Moderski. To the extent the allegations are directed at the Director Defendants,
they also deny the allegations of Paragraph 58, including all of its subparts.

59. Paragraph 59 is denied on behalf of Dosland and Moderski. To the extent
the allegations are directed at the Director Defendants, they also deny the allegations of
Paragraph 59.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.

Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
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Charles D. Terlouw pray as follows:
(@) That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking
nothing thereby;
(b) For the D&O Defendants’ costs and attorneys fees incurred herein; and
(c) For such other and further relief as the Court deems just and proper.

COUNT 3: BREACH OF FIDUCIARY DUTY AGAINST DOSLAND AND MODERSKI

60. The allegations in Paragraph 60 are a statement of Plaintiff’'s opinion or
call for legal conclusions. To the extent a response is required, Paragraph 60 is denied.
The allegations in Paragraph 60 are apparently directed solely at Dosland and Moderski
and are therefore answered on their behalf. To the extent the allegations are directed at
the Director Defendants, they also deny the allegations of Paragraph 60.

61. Paragraph 61 is denied, including all of its subparts, on behalf of Dosland
and Moderski. To the extent the allegations are directed at the Director Defendants,
they also deny the allegations of Paragraph 61, including all of its subparts.

62. Paragraph 62 is denied on behalf of Dosland and Moderski. To the extent
the allegations are directed at the Director Defendants, they also deny the allegations of
Paragraph 62.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
Charles D. Terlouw pray as follows:

€) That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking
nothing thereby;

(b) For the D&O Defendants’ costs and attorneys fees incurred herein; and
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(c) For such other and further relief as the Court deems just and proper.

COUNT 4: NEGLIGENCE AGAINST DOSLAND, CURRY, BACKHAUS, EVANS,
JORGENSON, CLEGHORN, AND TERLOUW

63. The allegations in Paragraph 63 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 63 is denied
on behalf of the Director Defendants. To the extent the allegations are directed at
Moderski, he also denies the allegations of Paragraph 63.

64. Paragraph 64 is denied, including all of its subparts, on behalf of the
Director Defendants. To the extent the allegations are directed at Moderski, he also
denies the allegations of Paragraph 64, including all of its subparts.

65. Paragraph 65 is denied on behalf of the Director Defendants. To the
extent the allegations are directed at Moderski, he also denies the allegations of
Paragraph 65.

66. Paragraph 66 is denied on behalf of the Director Defendants. To the
extent the allegations are directed at Moderski, he also denies the allegations of
Paragraph 66.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
Charles D. Terlouw pray as follows:

€) That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking
nothing thereby;

(b) For the D&O Defendants’ costs and attorneys fees incurred herein; and

(c) For such other and further relief as the Court deems just and proper.
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COUNT 5: GROSS NEGLIGENCE OR OTHER STRICTER STANDARD OF CARE
AGAINST DOSLAND, CURRY, BACKHAUS, EVANS, JORGENSON, CLEGHORD,
AND TERLOUW

67. The allegations in Paragraph 67 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 67 is denied
on behalf of the Director Defendants. To the extent the allegations are directed at
Moderski, he also denies the allegations of Paragraph 67.

68. The allegations in Paragraph 68 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 68 is denied
on behalf of the Director Defendants. To the extent the allegations are directed at
Moderski, he also denies the allegations of Paragraph 68.

69. Paragraph 69 is denied, including all of its subparts, on behalf of the
Director Defendants. To the extent the allegations are directed at Moderski, he also
denies the allegations of Paragraph 69, including all of its subparts.

70.  Paragraph 70 is denied on behalf of the Director Defendants. To the
extent the allegations are directed at Moderski, he also denies the allegations of
Paragraph 70.

71. Paragraph 71 is denied on behalf of the Director Defendants. To the
extent the allegations are directed at Moderski, he also denies the allegations of
Paragraph 71.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
Charles D. Terlouw pray as follows:

(@) That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking

nothing thereby;
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(b) For the D&O Defendants’ costs and attorneys fees incurred herein; and
(c) For such other and further relief as the Court deems just and proper.

COUNT 6: BREACH OF FIDUCIARY DUTY AGAINST DOSLAND, CURRY,
BACKHAUS, EVANS, JORGENSON, CLEGHORN, AND TERLOUW

72.  The allegations in Paragraph 72 are a statement of Plaintiff's opinion or
call for legal conclusions. To the extent a response is required, Paragraph 72 is on
behalf of the Director Defendants. To the extent the allegations are directed at
Moderski, he also denies the allegations of Paragraph 72.

73.  Paragraph 73 is denied, including all of its subparts, on behalf of the
Director Defendants. To the extent the allegations are directed at Moderski, he also
denies the allegations of Paragraph 73, including all of its subparts.

74.  Paragraph 74 is denied on behalf of the Director Defendants. To the
extent the allegations are directed at Moderski, he also denies the allegations of
Paragraph 74.

75. Paragraph 75 is denied on behalf of the Director Defendants. To the
extent the allegations are directed at Moderski, he also denies the allegations of
Paragraph 75.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
Charles D. Terlouw pray as follows:

€)) That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking
nothing thereby;

(b) For the D&O Defendants’ costs and attorneys fees incurred herein; and

(c) For such other and further relief as the Court deems just and proper.
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GENERAL DENIAL

Any allegations in Plaintiff's Complaint not specifically admitted herein are
denied. The D&O Defendants further deny that Plaintiff is entitled to any of the relief
requested in its prayers for relief and deny all allegations set forth therein.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
Charles D. Terlouw pray as follows:

(@)  That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking
nothing thereby;

(b) For the D&O Defendants’ costs and attorneys fees incurred herein; and

(c) For such other and further relief as the Court deems just and proper.

AFFIRMATIVE DEFENSES

Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. Curry, Barry E.
Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and Charles D.
Terlouw ("“D&O Defendants”) hereby assert the following affirmative defenses, reserving
the right to amend this Answer to assert any and all additional or affirmative defenses
that may become apparent or available during the course of these proceedings. The
D&O Defendants do not waive, merely by asserting any of the following Affirmative
Defenses, arguments or claims that it is Plaintiff who bears the burden of proof on the
applicability, existence, or proof of any of the enumerated defenses. In other words, by
asserting any such Affirmative Defense, the D&O Defendants do not assume a burden

of proof they would not otherwise bear:
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FIRST AFFIRMATIVE DEFENSE
Federal Deposit Insurance Corporation, as Receiver of Vantus Bank’s (“Plaintiff”)
Complaint (“*Complaint”) fails to state a claim upon which relief may be granted.
SECOND AFFIRMATIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, by various equitable doctrines,
including without limitation, the doctrines of estoppel, laches, unclean hands, and/or
waiver.
THIRD AFFIRMATIVE DEFENSE
Plaintiff has failed to mitigate its alleged injuries or damages, if any, and this
failure bars or reduces recovery.
FOURTH AFFIRMATIVE DEFENSE
Plaintiff's claims are barred, in whole or in part, by applicable statutes of limitation
and/or statutes of repose.
FIFTH AFFIRMATIVE DEFENSE
The damages allegedly sustained by Plaintiff were the result of an intervening
and/or superseding cause that bars recovery by Plaintiff.
SIXTH AFFIRMATIVE DEFENSE
The damages allegedly sustained by Plaintiff occurred as a result of the acts or
omissions or negligence of someone other than the D&O Defendants, which bars
recovery by Plaintiff or, in the alternative, Plaintiff's recovery should be reduced by an
amount in proportion to the percentage of fault assessed against Plaintiff or others

pursuant to lowa Code chapter 668 and lowa common law.
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SEVENTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred, in whole or in part, by the exculpation provision in
the Bank’s Articles of Incorporation, a true and correct copy of which is attached hereto
as Exhibit A.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred, in whole or in part, because the conduct challenged
by Plaintiff constituted a proper exercise(s) of business judgment.

WHEREFORE, Defendants Michael W. Dosland, Michael S. Moderski, Arlene T.
Curry, Barry E. Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and
Charles D. Terlouw pray as follows:

(8  That Plaintiff's Complaint be dismissed with prejudice, with Plaintiff taking
nothing thereby;

(b) For the D&O Defendants costs and attorneys fees incurred herein; and

(c) For such other and further relief as the Court deems just and proper.

JURY TRIAL DEMAND

Defendants Michael W. Dosland, Michael S. Moderski, Arlene T. Curry, Barry E.

Backhaus, Gary L. Evans, Ronald A. Jorgensen, Jon G. Cleghorn, and Charles D.

Terlouw hereby demand a trial by jury on all issues so triable in this case.

Case 5:13-cv-04046-MWB Docum1e5nt 8 Filed 07/29/13 Page 15 of 16



/s/ William J. Miller

Date: July 29, 2013 David A. Tank (AT0007732)
William J. Miller (AT0005414)
Megan Flynn (AT0010000)

Dorsey & Whitney LLP

801 Grand Avenue, Suite 4100

Des Moines, lowa 50309-2790

Tel: (515) 283-1000

Fax: (515) 283-1060

E-mail: tank.dave@dorsey.com
miller.william@dorsey.com
flynn.megan@dorsey.com

Daniel L. Hartnett (ATO003363)

Crary, Huff, Inkster, Sheehan, Ringgenberg,
Hartnett & Storm, PC

614 Pierce Street

P.O. Box 27

Sioux City, lowa 521102-0027

Tel: (712) 277-4561

Fax: (712) 277-4605

E-mail: dharnett@craryhuff.com

ATTORNEYS FOR DEFENDANTS MICHAEL W.

DOSLAND, MICHAEL S. MODERSKI, ARLENE

T. CURRY, BARRY E. BACKHAUS, GARY L.

EVANS, RONALD A. JORGENSEN, JON G.

CLEGHORN, AND CHARLES D. TERLOUW

CERTIFICATE
The undersigned hereby certifies that on the 29th day of July, 2013, |
electronically filed the foregoing with the Clerk of the Court using the CM/ECF system.
Notice of this filing will be sent to counsel of record by operation of the Court’s electronic
filing system.

/s/ William J. Miller
William J. Miller
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i

State of Delaware PAGE 1

Office of the Secretary of State

I, EDWARD J. FREEL, SE&RE&ARY OF STATE OF THE STATE OF
DELAW%RE, DO HERERY CERTIFY THE AETAQHED‘IS A TRUE ANMD CORRECY
COPY OF THE CERTIFICATE OF INCORPORATION OF YFIRST FEDERAL
BBNKSHERES, iNC.", FILED IN THIS OFFICE ON THE SIXTEENTH DAY OF

DECEMBER, A.D. 1998, AT 3:30 O'CLOCK P.M.

Edward ], Freel, Gearelary of State
2072636 8LDO - 8672807
SUTHENTICATION: '

991134323 .
DATE:

04-07-89
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CERTIFICAYE OF INCORPORATION
OF
FIRST FEDERAL BANKSHARES, INC.

RIRST: The name of the Corporation 35 First Federal Bankshares, Inc. (hereinafier re&md 10 as the
ucorpuraﬁcnn) '

ICOND:  The address of the registered office of the Corporation in the State of Delaware is Corporation
Trust Center, 1209 Orange Street, in e City of Wilmington, County of New Castle. 'I‘he namne of the yegistered
agent at that address is The Corporation Trust Company.

THIRD:  The purposs of the Corporationistoengage in zmj/ lawtid act or acfivity for which a corporztion
may be organized wnder the General Corporation Law of the State of Delaware.

FOURTH:

A. The total onmber of shares of all clagsey of stack which the Corporation shil have anthority to issue
Is twenty wmillion (20,000,080) consisting of:

' 1. Two million (2,000,000) shares of Preferred Stock, par value one cent ($.01) per shave (the
"Preferred Stock™); and

, 2. Fighteen million (18,000.000) shures of Common Stock, pur value one cent (3.01) per share
R (the "Commou Stock™).

B The Board of Directors is authorized, subject to any limitatdons prescmbcd by law, to provide for.
the issuance of the shares of Prefevred Stock in series, and by filing 2 certificate pursuant to the applicable law of the
State of Delaware (such certificats being hereinafler xeferred to ag a "Preferred Stock Designation”), to establish from
time (o time the tmber of shates to be included in each sach series, and o fix the designation, powers, preférences,
and rights of the shares of each such series s any qualifications, Yimitations or restrictions tercof, The mumber of
authorized shares of Proferred Slock may be ncreased or decrensed (but not below the wumiber of shares thereof then
vutstandisig) by the affistzative vote of the holders of a majority of the Comimon Stock, without a vote of the holders
of the Preferred Stock, or of any series tereof, unless 4 vote of any such holders is mquired pumw“t (0 the terms
of any Preferred Slock Designation, _

C. 1. Nathmstanﬂmg any otlisr pxovzsmn of this Certificate of }morporatxon, in no evéent shall any
record owner of any outstandiog Common Swek which is beneficially owned, divectly or indirectly, by a pemon whio,
as of any vecosd date for the determination of stockhotders emtitled tu vote on any patter, benefickally owny in excess
of J0% of the then-outstanding shaves of Comwon Stock (the "Limit"), be entitled, or pcmnw:d to any vote in mspect
of the shares held in excess of the Limit. The mumber of votes which may be cast by sy record owner by virtue of

the provigions hiereof in respect of Common Stock beneficially owned by such person owsiag shares in excess of the

Limie shall b a number equal to the total mumber of vobss whick 2 single xecord owiwr of 41l Coxmon Stock owged

© by such person ' wonld be entitled to vast, nniltiphied by a fraction, the numeridoy’ of which is the pumber of shares of

suchiclass or series which axe both heneficially awned by such person and owned of record by such record pwner snd

e denominator of whick 15 the total number of shares uf Common Stock bm.t‘ cially owied by suchperson owning
shares inexcess of thc Lirrit.

2. The fullowing defimtions shall apply w this Secion C vf this Asticle FOURTH:
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(8) “Affiliate” shall have the meaming ascribed to it i Rule 12b-2 of the General Rules and
Regulations under the Sceurities Exchange Act of 1934, as in effect on the dute of filing
of this Certificate of Iucorporation, )

() "Beneficial owgership” shall be delcrmined pursuant to Rufe 13d4-3 of the Geneval Rules
and Repulutions under the Securities Exchange Act of 1934 (or uny successor vule or
statatory provision), or, if said Rule 13d-3 shall bs resciuded and there shall be no
successor ruls or siatatory provision theretn, pursuant to said Rutle'13d-3 as in effect on
the date of filing of this Certificate of Meorporation; provided, however, that a petson
shall, in any event, slso be deemed the "beneficial ownex" of any Common Stock:

(1) which such person or any of its-aftitiates beneficially owns, directly or indirectly; ox

~ (2) which such person or any of its affiliales has () dhie dight 1o aoquire (whether such
right is excxcisuble immediately or only dfter the passage. of tmne), pursuans 1o Any
agreement, arrangeument or understandiny (ut shall notbe deeed to'be the benvficial
owner of any voting shates solely by reason of #i ugreenient, comtract, or other
arcangement with this Corporutions to effect uny iransaction which is degeribed inany
one or more of clauses of Seciion A of Asticle EIGHTH) or upon the exercise of
conversion rights. exchange fghts, warams, or options or titherwise, or (i) sole or
shared voting wr mvestment power with respedt thereto pursuant fo any agreement,
arrangement, understanding, relationship or othierwise (but shall not by deemed tobe
{he beneficial owner of any voling shares solely by reason of 8 yevocable proxy
grapied for a particulzr mesting of stockholders, pursuant to 2 public solicitation of
proxies for sich mesting, with zespect to-shares of which neither such perSonuor any
such Affilinte is otherwise deemed the bepeficial owner); or B '

(3) which is beneficially vwied, diresily or indirectly, by any other person with which
such frst mentioned person or any of it Affiliates acts us 4 partership, Hoted
partaerslp, syndicte. of olter proup pursuaol 10 any- agcement, ArTAngemet of

upderstanding for the purpose of acquiting, hoWling, vating or disposing of any shires
of capital sock-of this Cofpoation: S L

-ang provided furtier, however, that {1}-vo Disector v Officer of tis Corporation {or eoy.
Affiliate of any such Ditector or Officer) shall, solely by xeason of dny or sl of such
Directors vr Officers acting in thelr capucities ds such, be deemed, for any pwposes
tiereof, to beneficlally own auy Common Stock beneficially. owned by awother such
Ditector or Officer (or any Affiliate thereof), and (2) neither any ‘employse stock
awnership plan or sirkr plas of this Corperativn or any subsidiary of this' Corporaton,
nor any tiustee with respect tereto of any Affliae of such trusiee (solety by reason of
- such £apucity. of such trustes), shull be deemied, for any purposes igreof, ta beneficially
own suy Comwmon Stock beld unter any sich plan. For purposes of comyputing the
percentage beneficial ownershiy of Common Stwck of & person thie putstanding Comoon
Stock shalf inchide shaves deemed ovmed by such person through applivation of this

subsectinn bot shall not fnclude any other Common Stock which may be issusble by fhis
Clotporation: pursuant 1 any dgreement. of upon exercise of conversion rlghts, warants
or options, or otherwise.. Far all other puiposes; the ontstanding Common Swck shall

 juclude only Common Stock et outstding and shall nul iclde any Commmon Stock
which misy be issurhle Hy this Corporation pursuant to any agreement; of upon thg exereise
of conversion vights, warxants or aptions, or otherwise,

)
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{¢) A "person” shll mexo any individual, firm, corporation, or other entity.

3. The Board of Diregtors shall have the power to construe and apply the provisions of this section
and to make all derrinations necessary or desirable to implement such provisions, including but not lomited to
matters with respect to (§) detenmiting the mumber of sharcy of Common Stock beneficially owned by any persm, (i)
determiving whether 3 person is an affiliste of wnother, (iii) determining whether a person has an agrecment,
arrangement, or understanding with another us to tie matters referred to in the definition of beneficial ownership, (iv)
determining the application of any other detiniton or operative provision of the section to the given facts, or (v) any

othr matter relating to the applicability or effect-of s section.

4. The Board of Directors shall huve the right to demand that any person who is reasonably

belisved to bepeficially own Chommon Stock 1o excess of the Limit (or bolds of yecosd Common Stock beneficially

" owned by any person i excess of the Limie) supply the Corpoxation with complete Information as to () the yecord

pwaer(s) of all shavey beneficially owned by sich person who is reasonubly believed to own shares in excess of the

Liredt, Gi) any other factusl ratter relating b the applicability or effect of this section a5 may reasonably be requested
of such pexson. ' : S

5. Exceptus otherwise provided by law or expressly provided in: s section, the presence, in
person or by proxy, of the holders of record of shares of capital stuck of the Corporation entitling the holders thereof
to cast 2 majority of the votes (afier giving efféct, if yequired, to the provisions of this ssetion) entitled to be cast by

the hulders of shisrvs of cipital stock of the Corporadon entitfed to vote shall constitute 2 quomm at all meetings of
the stockloldess, and every referencs in this Certificatz of Incovporation o & majority or other propovtion of capital
stock (or the holders thereof) for pucposes of determining any quorom vequiremens or aay requincies for stockholder

consent or approval shall be deemed o vefet to such majority or vther propivtion-of the yotes (or the holdess thereot)

then enfitled fo be cast in reSpec;f of such capital sm:;-kf*giﬁng effect to the provisions of this Article FOURTH.

- 6. Ay constructions, -nppli(;aﬁélls,-:orfdet.ﬂmfinmdns made by the Board of Directors pursuantto
this section in good faith and on the basisof such iforwation andassistance as-was ther reasonably available for such
purpose shall be conclusive and binding wpon the Corporation and s stockbolders. ‘

_ 7. Tnthe event ary provisios (or porfion thereof) of this section shall be found 1o be invalid,
prehibited or unenforceable for any reason, the remaining provisions {or purtions tereof) of tds section shall repain
1o foll force and effeet; gt siall be' constraed a8 if such favalid, prolibited or unenforcéabls provision had been
strivken herefrom or othsrwise rendered Inapplicable, it being tie inent ol this Corporation and its stockholders tiat
such refisintng provision (0f pordan thereofy of this section remain; o the fullest extear permitied by lew, applicable
and eaforceable as to all stovkholders, fncluding stockholders owning wo amount of stock over the Tmit,
niotwithstandiog any swch-findiog. T A £ & P On SRR

FIFTH: The following provisiony ure ioserted for the mnagement of the business and the conduct of the
uffairs of the Corpotation, and for Further definiton; limitation and repulation of thie powers of the Corporation and
of jts Diregtoss and stockholders: - : '

A ‘A The business and affuirs of the Corporation shiall be managed by or under the direcdon of

the Board of Directurs, - I addition to the powergand sudiority expressly copfested uporc thetn by statute or
by this Certficate of Incorporation or the Bylaws of the Corpoation, the Directors are hereby enipowered
to exercise all such powers and do all such acts and things a¢ may be exercised or done by the Corporation.

" B. The Divectors of the Cotporation weed 10t be slected by written ballot unless the Bylaws
50 provide. ' T S y . A o

| : ) C. Any actibh‘t‘cqnirzdtorpminhwd tv be taken by the stuckhioldevs of the Cor;rmfazion st

3
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be effected at a duly cafled anmal or special neeting of stockholders of the Corporation and may not be
eftectzd by any consent in writing by such stockhulders.

D. Special meetings of siackhiolders of the Corporation ray be called ouly by the Board of
Directots pursint to a resolutivw adopted by 4 majoxity of the total number of suthorfzed directorships
whather or not there existuny vacaxcies inpreviously authorized directorships at the time any such sesolution
is presented to the Bourd for adoption (the ~Whole Boatd") ot a5 atherwise provided in the Bylaws.

A,  The number of Directors shall be fixed from time to time exclusively by the Board of Directors
pursivant to-a resolnfion adopted by u majority of the Wholy Board. ‘The Directors shall be divided into three classes,
with the term of offfce of the first elass to expire at ihe first anmual mesting of stockholders, the 1erm-of office of e

second cliass t expire st the unnual nieeting of stockholders one year thereafter and the term of vffice of the thivd class

10 expire ut the anoual mesting of stockbolders two years thereafter with gach direetor w hold otfice vuntl his of fier
sugocssor shiall have been duly elected and qualitied, At each ammial meeting of stockbolders following such inital
clagsification aud election, Directors elected to succeed those Directors whose terms expire shall'be elected fora term
of uffice 10 expire at the third succeediog anmal meeting of stoekhoklers after their elebtion witli each direcar 10 hold
office wutil his or hoy sugcessor shall have been duly elected and qualified.

B, Subject o the xights of the hulders of any sexies of Preferred Stock then outstanding, wewly croated
directosships resulting Srom any increase in the withorized sumber-of Ditectors or afly vacancies in the Board of
Directors resuldny fonvdeath, resignadon, retirement, ‘disqualification, yemoval from office or other cause niay b
filted ouly by & majority vote of the Directors then in office, thotyh less than a quoryas, and Divectors so vhosen shalt

hold offive for & (erm expiring at e awual mesting of stockliolders at which the term of office of the cluss to which

they have been chusen expires. No decrease in the number of Directors constituting the Board of Directors shall
shorten the term of any Incumbent Director. ‘ ‘ :

©C. Advanie notice af;;tockhoitié_r xwininations for the sléction of Directors and of business to be brought
by stockholdeys before any meeting of the stockholders of the Corporation shall be given i the manner provided in -
the Bylaws of e Corpiration, L : : ‘ o

_ D. Subject to the rights of the holders of any series of Preferred Stock then outstanding, any Bigector,
or the entive Bowrd of Dineclors, may be removed fron office. at uny time, but only for cause and enly by the
affirmative vole of the holdsrs of utleast B0 pervent of the voting power of all of the-then-outstanding stiaras of vapital

stock of the Corportion entiled to vots generally in the election of Directars (aiter giving effect (o the provisions of

Article FOURTH of this Cextifivate of Incorponation (“Article FOURTIIMY, vating together as a single class. '

SEVENTH: The Board of Ditectors s expressly empowéred © adopt, awend or xepeal the Bylaws of the
Corporation. Any adoption; améndment oy repeal of the Bylaws of the Corporation by the Board of Directors shall
require the spproval of 8 mwajority of the Whols Boerd, The stockholders shallalso have power to adopt, amiend or

repeal the Bylaws of the Cosposation; provided, Jowever, that, in addition to any vote of the holders of any class ar

series of stouk of the Corporation required by law or by this Cerdficate of lusorporation, the affimative vaizof the
holders of at lenst 80 percent of the voting: power of all of the then-outstanding Shares of the capital stock of ihe
Corporation entitled to vote generally in the election of Direciors (after giving effect to. the provisions of Axtcle
FQURTH), voting together a5 o single class, shall bz required fo adopt, amend v tepeal any provisions of the Byliws
of the Corporation. ' o : .' E T
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BIGHTH:

A. T addition to sny affirmative vote required by Iaw vr this Certificate of Incorporation, and except
a5 otherwiss expressly provided in this section:

1. mny merper or consolidation of the Corporation or any Subsidiary (ashereinafter defined) with
(i) any Interested Stockholder (as hersinafiee defined) or (ii) any other corporation (whether or not itself an
inierested Slockholder) which i, ur ufier such mexger or consolidation would be, an Affiliate (as hersinafter -
defined) of an Interested Swckholder; or :

. 2. any sale, Jeuse, exchange, worigage, pledge, transier or other disposition (i one transaction
or a sexigs of teansactions) to or with any Ineresied Stockholder, or any Affilise of any Tuterested
Stockholder, of any agsets of the Corporation or any: Subsidisry having an aggrepate Fair Market Valug (as
‘hersinafier defined) equaliig or exveeding 23% or wore of the combined assets of the Corporation and its
Subsidiaries; or ‘ o ' :

3. the isstance or transfer by the Corporation of auy Subsidiary (i one transaction or o series of
transactions) of anmy recarities of the Corporation or any Subsidiary to any Interested Stockholder or any
Affiliate of any Interested Stockholder in exchange for cash, securities or other property {or a combination
thereof) having an aggregate Fair Market Valug (a5 hereinafter defined) equaling o exceeding 25% of the
combind air Market Value of the then-outstanding commot stock of the Corporation and its Subsidiaries,
except to un employes benefit plan of the Corporation oy any Subsidisry thereof, o

4. the adoptvn of any plan or propusal for the Hquidstion or dissolution nf the Corporation
proposed by or on behalf of an Jnterested Stockholder or any Affiliate of an tnterested Stockhwlder; or

5. any reclossification of seeurifies (tchuding any reverse stock split), or recapitalization of the
Cotporation, or any merger or consolidation of the Corporation with any of its Subsidiaries or any other
transacéion (whether or not with-or fato or otherwise involving an interested Stockholder) whick: has the
effect, divectly ur Indixcctly, of increesing the propostional share of the owistanding shares of any ¢lass of
¢quity or convertible secuities of the Corporation or any Subsidiary which is directly or inditectly oumed
by an Interestzd Stockholder or any Aftitisee of un fterested Stockholder;

shall requive thie affrmative vote of the holders of at Jeast 80% of the voting power of the then-onistanding shares of

-~ stock of the Corporation entiled to vots in the election of Directors {the "Voting Stock") (after giving effect to the
pravisions of Amicle FOURTH), voting together as a single cluss. Such sfirmative vate shall be required

notwithswiding the fact dhat no vose may be required, or Gt d lesser percentage may be spacified, by law or by auy

- ottier provisions.of this Certificate of Ticorporation or any Preferred Stock Desigration ot in any agreement with any
national securitics exchaoge-or otherwise, _ :

The term "Buginess Combiuation” as wsed in this Asticle ESGHTH shall mean any transaction which &
refersed 0 fn any one vr more of paragraphs 1 through 5 of Section A of this Article BIGHTH,

. : ¥ The provisions of Seelion A of this Article BIGHTH shall not be applicable to apy particular
Business Combination, and seeh Business Combination shull sequirc only the affionative vote of the wjority of the
outsianding shares of capital stock enfitled 1o vote, or'such vote as s required by law or by this: Centificate of
Incorporation, i, in the case of mny Busiugss Combination that doss not involve any cashor other consideration being
veceived by the siockholders of the Corporation svfely in thelf cupucity as stockholders of the Corporation, the
condition specified iu the following prragraph 1 s met or, inthe case of any other Business Combination, all of the
conditions specified in either of the following paragraphs | or 2 arg met: : .
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1. ‘The Business Combination shall bave been upproved by two-thirds of the Disinterested Directors
(us heyeinafier defined).

2. Al of the followitg conditions shall huve been met:

() The aggrepate amount of the cash und the Fair Market Value as of the daw of the
consummation-of the Busimess Combination of vonsideration other than cash vo be recsived
pur share by the holders of Common Stock in such Business Combination shall at least be
equal to the higher of the following:

() (if upplivable) the Highest Per Share Price (us hereinafler detined), including any
brokerage commissions, transfer taxes and: soliviting dealers’ fees, paid by the
Titerested Stockhiolder or any of ity Affiliastes for any shares of Common Stock
acquired by it () within the two-year pesiod mmedintely prior  the first public
annéamcement of the propasal of the Business Combination (lhe “Annoumbenaot
Date"™), or () in‘the tansaction b whick it became an foeresied Stockholder,
whichever is higher, ° '

(2) the Fair Market Vahue per share of Coynnion Stock on the Amnouncement Date or on
the date ox which the Inerested Stockholder became an Interssted Siockholder (such
latter date is reférred to n this Ax. .o BIGHTH as the "Determination Date"),
whicliever is higher, o

() The aggregate amownt of e cash and the Fair Market Vake as of the dafe of the
vopsummadon of the Business Combination of consideration other than cash to bereosived
per share by hiolders of shares of uny class of ouistanding Voring Stock other than Common
Swock shall be at least equsl to the highest of the following Gt being intended that the
sequircments of this subparagraph (b) shall bé requived (0 be met with sespect o every
such cluss of outstsnding Voting Stock, whether or not the Interested Stockholder bas’
previously aequired any shares of a perticulir class of Voting Stock):

(1) (f applivable) the Highest Per Share Price (a5 bercinafer defined), inctuding auy
broketage comnuissions, trangfer taxes and soliciting dealers' fees, paid by the
Tnterested Stockbolder for any shares of suvh class of Voting Stock acquired by it ()
withiss the twovyear period immediavely priot to the Aunouncemient Date, or (i) in the
tragsaction in. which it bocume ap Intsrested Stockholder, whichever Is higher;

(2) (if applicable) the highest preferential amount per share to whien the hofdexs of shares
of such class of Voting Stock arc entitled in the event of any voluntary or mvolunfary
liguidation, dissolution or witting up of the Corporation; and

(3) the Pair Murkst Value per share of yuch class of Voting Stock on the Anacuncenent
Date or on the Deterrnination. Date, whichiever is higher,

(¢) The consideration to be reteived by boldors uf a partionlur class of outstayting Voting
Stock (including Common Stock) shall be in cash or in the same form a5 the farerested
Stockholler has paid for shaies of ‘such class of Voting Stock. If the Interesied
Stockholder has previously paid for dures of apy class of Voting Stock with varying forms
of coisidetation, e form of consideratinn to be received per shate by holders of shares

~ of such class of Voting Stock shall be either cosh or the forns used 1o scquire the largest

oy, mumber of shares of such class of Woting Styck previously acquired by the lnterested

6
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Stockholder, ‘The price determined in accordance with subparageaph B.Z of this Article
EIGHTH shall be subject to appropriate adjustment in the event of any stock dividend,
stock split, combination of shares or similar event.

(@) ARer such Intercsted Stockhojder hus become an Interested Stockholder and privr to the
consummation of such Business Combination; (1) except as approved by 2 majority of the
Disinterested Directors, there shalf have been no failere to declare gud pay at the regulax
dute therelor auy fill quarterly dividends (whether or not comulstive) on say onistnding
stock having preference over the Common Stock as to dividends or liquidation; (2) there
shall have been i) no reduction in the zomuul rate of dividends paid on the Common Stock
(except us nmcessary o reflect any subdivisivn of the Common Stock), except as approved
by a majority of the Disintercsied Dircctors, sod (i) an increase in such aunual raw of
dividénds ag necessary to refiect any reclassification (ocluding any reverse stock sphit),
tecapimlization, reorganizaticn ur any simiial (ransaction which hay the efféct of reducing
the ;mymber of onistanding shares of the Common Stock, unless the failuce to 50 Ivrease
such: annua! rare is approved by & majority vf the Disinterested Directors; und (3) neither
such higeresied Stockholdsr or any of its Affiliates shall have become the beneficial owner
of any 2ddifional shares of Voting Stack except as part of the transaction which results iu
such Interested Stockholder becoming an Interested Stockholder,

(&) After such ntexested Stockholicr hisy become an nterested Stockholder, such Intsresied
Stockliolder shull mot have received the bemefit, divectly or imdirectly (wmeept
proportionately as 8 stockholder), of any loans, advances, guaniotees, pledges or ofiiwr
financial assistence ov any tax credits oy other tax advantages provided by the Corporaton,
whether in ansicipation of or in connvction with such Business Combination or otherwise.

) A proxy or information sirtement describing the proposed Business Combination and
coroplying with the requivemeuts of the Securities Exchange Act of 1934 and the rules and
repgulations therconder (or any subsequent ‘provisious replacing such Act, rules or
regulations) shatl be muiled to stockholders of the Carporation at least 30 days prior o tie
copsutamation of such Buginess Combinas sn (whether or not such proxy or information
statement is vequired to be mailed pursuant to such Act or subsequent provisions).

C. - For the purposes of this Axticle BIGHTH:

1, A "Persou” ghall include an individual, 3 group cting in concert, u corporation, a pastnership,
an assockttion, a joint venure, a pool, a joint stock company, a trust, ax unincorporated organization ot
similar company, a syndicate or any other group formed for the purpose of acquiring, holding or disposing
of seeirities. :

2. "Interested Stockholder” shall mean any person (other than the Cospomtion or any holding
company or Subsidiacy therénf) whb or whivh: :

, (8) is the beneficial owner, directly or indirectly, of more than 10% of the voting power of the
putstanding ‘Voting Stock; or '
(4 is an Affiliats of the Corporation aud at any thme within the two-year period immedintely
prior to the date in question was the beneficial owner, directly or fudirecdy, of 10% or more of the
voting power of the then-mitstanding Voling Stock; or

() is enassignee of nr has otlierwise Succeeded to any shares of Votng Swuk which wore st

7
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wny time within the two-year period immediately prior t the date in questiont berneficially owxned
by ax Incrested Stockbolder, if such assigmment or sugcession shull have accursed in the course of
a transaction or series of wansictions not fovolving a public offering within the meaning of te
Securides Act of 1933,

3. Porpuypuses of this Article EIGHTH, "beneficial owngrship" shall be determined inthe manner
provided in Seetion C of Article FOURTH harsef. ’

4. “Affiliate” and "Associate” shall have the respective tnzanings ascribed to such terms in Rule
}12b-2 of the General Rules and Regulations under the Securities Exchange Act of 1934, as n effect on the
date of filing of this Certificate of Incorpuration. ‘

5, "Subsidiary" means any corporation uf which a majority of any class of equity sccurity is
owited, direetly or indirectly, by the Corporation; provided, however, that for the purposes of the definition
of Interested Stockholdey set forth in paragraph 2 of this section, the wrm "Subsidiary” shell mean only 4
covporation of which 2 majority of each class of equity seourity is owned, directly or iodivectly, by the

Corporation.

6. “Disintexested Director” meass any member of the Board of Directors who is unaffiliated with
the Tnterested Stockholder and was a member of the Board of Dircctoss prior to the time fat the Interested
Stockholdor became an Intetested Stockhiolder, and any Direc.or who is thereafter chosen o Till any vacancy
of the Board of Diretors or who s elocted 2nd who, in gither event, is unaffilisted with the Intested
Stockhnlder and in copnection with bis or her initial assumption of office is yevommended for appoinanent
or election by & mejority of Disinterested Directors then on the Board of Directors.

7. "Pair Market Vatue™ means: (2) in the case of stock, the highest closiug sales price of the stock
during the 30-day period immediately preceding the date in question of a share of such stock on the National
Association of Securities Dealers Autornated Quotation System or any systxa them n use, or, if such stock
is admitted to trading on a priocipal United States securities enchavge registered under il Securities
Exchinge Actof 1934, Fair Market Valye shall be the kighest sules price repirted duxing the 30-day period

- preceding the date in question, or, if 1o such quotations are available, the Fair Market Value o the date in
question of a share of such Stock as determived by the Board of Directors in good faith, n each cuse with
Yespect 1o any clays of stock, apprupristely sdjusted for uny dividend or distribution in shares of such stock
or any stock split or reciassitication of outstanding shures of such siock inio a graater nunber of shases of
such stock or any combination ot reclassification of outstuding shares of such stock it a smatler pumber
of Sures of such stock, and @) I the case of propéty other than cash or stock, the Pair Market Value of
such property pit the date 1 question as determined by the Boaxd of Directors in good faith.

8. Reference 10 “Highest Per Share Pyice” shall in ench cuse with respect to may class of stock
veflect an appropriate adjustment for any dividend or distribution in shares of suvh stock or any stock gplit
or reclassificaion of outstanding shares of such stock into a greater number of simres of yuch styck nr any
combination or reclassification of vutstsading shares of such stock into o smsller number of shares of such
stock. ,

9. In the event of any Busisess Cowbigation in which the Cogporation suryives, the phrase
"considevation other fhan cash to be teceived” s used in subparagraphs (a) and (6) of paragraph 2 of Seotion
B of this Articls EYGHTH shall include the shares of Common Stock andor the shares of any other class of
outstatiding Voting Stock retained by the holders of sucl shases, -

_ . A majority of e Directors of the Corporation shall have the power and duty to detemnine for the
) purposes of this Article BIGHTH, un the basis of informution known v tiean aficr seasopable iaruiry (a) whether a

8
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[ person is an Interested Stockholder; (b) the munber of shayes of Voting Stock beneficislly owned by any person; (¢)

- whether a person is an Affiliate or Associate of another; and (d) whether the assets which axe the subject of auy
Business Combination have, or the considaration to b received for the isswance or trausfer of securities by the
Cosporationor suy Subsidiary in auy Busioess Combination has anaggregate Fair Market Value equating or exceeding
254% of the ombined Fabr Market Value of the common stock of the Corporation and its Subsidiaries, A majarity
of the Directors shall have the further power o interpyet all of the tenms and provisions of this Asticle BIGHTH,

E. Notlsing contained in titis Aitivks EIGHTH shall be coustrued to relieve any Tnteresiéd Swockholder
from any fiducisry obligation impnesd by law.

F. Notwithstanding any otlier provisions of this Certificate of Incorpoxation or iny provision of law
which might otherwise perwit a lesser vote or 1o vote, but in addition 15 any affinmative vote of the holders of auy
paxticular class or series of the Voting Stock required by law, this Certificate of Incorporation or any Prefecred Stovk
Designation; tire aflivinative vot of the holders of at Jeast 80 percentof the vating power of all of the then-outstanding
shares of the Vioting Stock, voling together as a single cLiss, shall be-requised to alter, amend o repel. thig Article
BIGHTH. , '

NINTH:  The Board of Directors of the Corporation, when evaluating any offer of another Person (as
defined in Article BIGHTH hereob) to (A) make a tender or exchange offer for any equity security of the Coxporation,
(B) merge or consolidate the Covporation with agother eorporstion o7 entity or (©) purchase or otherwisc acquire all
or substansially all of the propesties and assets of the Corporation, say, t contevtion with the exercise of its judgment
in determining whatis fu the best inteyest of the Coxporstionund jtg stockholders, give due cousideration to all elevant
facturs, inchading, without limitation, the social aud economic effect uf acceptance of such offer i (he Corporation’s

present and fiature costomers and employees and those of its Subsidiaries (ay defiued i Axticle BIGHTH hexeof); on
the compinnities in which the Corporationand its Subsiiaries operate o are located; on the ability of the Corporation

/ - o folfill its corporate objectives as a savings bank bolding company and on the ability of its sobsidiary suvings bunk
R to fulfill e objectives uf 2 stock savings bank under applicable stamtes nd regulations.

TENTH:

A. Euch person who was or is made a party of is threatened v be made 3 party lo ox 13 otherwise
involved in any sction, Suit of proceeding; wlether civil, crinjual, administrative or- investigative Chercinatier.a
“proceating ), Ly reason of the fact tiat he or she is o was Director of un Officer of the Corporation or is o1 was
gerving ai the request of the Corporation 45 & Direstor, Qfficer, employet or agent of anothier corparation or of 2
partnership, joiut venture, trust vr other enterprise, inclusking service with respect to an employee benchit plan
(ereimafier an “indemnitee”), whyther the basis of such proceeding is alleged action in au official vapacity as a

* Divector, Officer, employee or agent or in any other capagity while serving as a Director, Offiver, etployes or

agent, shall be indersified and held hormless by the Corporation to the fullest extent authorized by the Deluware
General Corporation Law, 2s the same exists ot may hexeafter be amended (but, in the case of any such apiendment,
only to the extent that such amendmeat permits the Corporation to provide broader indempyification zights than such
Law perimitied the Corporation o provide prior to such amendimenr), against all expense, liability und logs (inchding
adorneys’ feos, judgments, fines; BRISA excise tires or penalties snd amounts paid in settlement) reasonably ienrred
or suffeved by Such indevmites in compection tierewithy provided, Rowever, that, except as provided in Section C
hereof with respect to proceediips to enforce fights to indemuification, the Curporation shull indemuify any such
indermitee it connectinn: with a procesdiog (or part thereof) initiated by such indemudtee only if such progeeding for
part thiéreof) was uuthorived by the Board of Directors of ihe Coipioration.

B, The right to indempification conferrediu Section A of s Aicls TIZVTI shell include the tight
to bz paid by the Corporation the expenses iucurred in defending any such proceeding in adyance of ity final

disposition (isieinafier an "advanceentof expenses”); provided, however, that, i the Delawars General Corporition

) Law requires, an advascement of expenses incusred by an indenitee to his or her cajpacity as a Director or Offiger

9
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{and not in any other capacity in which service was or is vendered by such indepmitee, including, without limitton,
service 10 an employey benefit plan) shalt be made only upox delivery to the Corporation of an undertaking
(hersinafter an "undertaking"), by or on behalf of such indemnitee, to xepay all amounts so advanced if it shall
ultimately be determined by final judicial decision from which there is no further right to appeal (heveinatier o “final
adjudication”) that such indenmitee is notentitled to be indemnificd for such expenses undey this Section or otherwise.
The sights to indemnification and to the advancement of expenses conferred in Sections A and B of this Asticle
TENTH shall be vontract rights and such xights shall contime 2s to ag indernitee who has ceased to be a Director,
Officer, employee or apent and shall imure o the benefit of the indemaites's heirs, executors and sdminisrators,

C. If a claim under Section A or B of this Article TBNTH is not paid in full by the Corporation within
sixty days after 2 written claim has been reccived by the Corporation, except in the case of 2 claim fox an sdvancement
of GRpEnSLS, in which case the applicable period shull be twenty days, the indeninitee may at any tinie ﬂlcmaﬁerbmg
snit agamst the Corporation to recover the vopsid amount of the claim. tf suceessful in whole or in part in any such
suit, or fn a suit brought By the Corporation w recover an advaucement of expenses pussurnt to the terms of an
vndertaking, the indemmitee shall be entitizd to be paid also the expense of prosecuting or defending such suit. In ()
any suit brought by the indemnites to enforce & right to indernitication hereunder (but ntin a suit broughs by the
indemmites to enforce a vighs to an advancement of ¥xpanses) it shall be » defesse that, and {ii) insuy sult by the
Corpoxation o revover an advancement of expenses pursuant to the 708 of 2o underiaking the Corporation shall be
entitled to xecover such expenses upoxa final adjudication that, the indenmiter has oot et any applicable sandard
for indemnifivation set forth in the Deluware General Corporstion Law. Neither the failure of the Corporation
(including ivs Boaxd of Directors, independent legal counsel, or its stockholders) to have made u detsrmination prior
to the cominencement of such suit that indemnification of the indemuitee s proper in the circumstinces because the
indemuifee has met the applicable stndard of conduct set forth in the Delaware Geneval Coxporatinu Law, nor an
actual deteranioation by the Corporation (inchuding its Board of Directors, independent lagal counsel, or its
stockholders) that the indespmitee has got met such applicable srandard of conduct, shall create & presumption that the
indexuitee has not niet the applicable stndard of condust or, in the case of such a suit brought by thi: indenitee,
be u defepss to such suit, Tn any suit browght by the indemnitee to exforce a right 10 indemnification or to an
adyvancement of expenses hereunder, ot by the Coxporation to recover an advancement of cxpenses pursuant to the
terms of an undertaking, the burden of proving that the indenmitee-is vot enfitled to be indvmnified, or w such
advancement of nxpcnsss, under this Axticle TENTH or viherwise shall be on the Cazpomﬁon.

D. The rights to indemmification and to the advansément of vxpouses csmterre&im this Article TENTH
shall 1ot be cxelusive of any uiize right which any person mey have or hereafier acquire wnder any statute, the
Corporation's Certificate of Incorporation, Bylaws, agreement, vois of swckholders or disinterested Directors or
viherwise,

B. The Cotporation may maxntummurance, atits expense, 1. pro&:ct itself and ny Director, Offieer,
¢mployes or agent of the Cosparation or another coxporation; partoership, joint venture, trust-or oliier cuerpiise
against any expense, Hability ox luss, whather or nut the Corporativn would have the power to indepmnify such person
against such expenss, liability ox loss under the Delaware Generst Corporaton Law.

E, The Curporation may, 1o the exment suthwrized from (e o tve by the Bowrd of Directors, grant
vights to inderanification and to the advancement of expenses to any émplayee or agent of th Corpocation to the fullest
exient of thie proviswus of thig Artigle TENTH with msp«:ct o ﬁw mdemmﬁcatwn ami advancevmeut of eRpoNSes of
Directors and Officers of the Coxpomuon . ,

gm A I)imuor of this Oo:;)orﬁuon shiall- 1ot be parsonal!y hablc to. the Corpuxahon or-its
stockiolders for mongtary danmges for breach of fiduciary duty a8 4 Direxior, except for habmzy (1} for any breach

~ of the Director's duty of loyalty to the Corporation or its siockholders. (i) for.acls or oimissions not in. good fuith or
which involve intentionat misconduct or & knowing violstion of Iaw, (iit) under Section 174 of the Delaware. General

| Corporation Law, or(iv) for any wrafisaction from which the Rirector derived an brproper personal beusfit. 1E the

10
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Delaware General Corporation Law is amended (o authorize corporate action further eliminating or Hmitng the
S personal Liability of Directors, then the Hability of a Director of the Corporation shall he eliminsted or limited to the
fillest extent permitted by the Delaware General Corpusation Law, us so amended.

Any repeal ur modification of the forcpuing poragraph by the stockholders of the Corporation shall not
adversely affect any ripht or protection of a Director of the Corporation existing at the time of such repeal or
- modification. ‘ o .

) TWELPTH: The Corporation reserves the right to amend or repeal any provision contained in this
Certificate of Incorporation in the manner prescribed by the laws of the State of Delaware and all rights confezred
uptnstockhvlders are grantsd subject 1 this reservation; provided, however, that, notwithsunding any other provision

of this Cestificate oF ncorporativaor any provision of faw which might otherwise peomit a lesser vote or no vote, but
in additionto uny yote of ihe holders of any class or sexies of the stock of the Corporation required by law or by this
Ceriificae of incorpovation, the affistative vobe of the Holders of at least 0 parcet of the voting power of dll of the
then-ontstanding shares of the capital stock of the Corpomtion entifled to voie generatly In the eloction of Direclors
(afiet giving effect to the provisions of Avicl FOURTH), veling togethier asa single class, shall be required to amend
of repeal this Article TWELETH, Section C of Article FOURTH, Sectious Cor D of Article FIPTH, Article SIXTH,

Article SBVENTH, or Asticle BIGHTH. ‘

THIRTEENTH: The nwwe and mallivg address of the sole incorporator are as follows:

Name : Muailing Address
‘Robert 1. Lipsher B 5335 Wisconsin Averme, N.W.
Suite 400

Washington, T.C. 20015

-

1
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1, THE UNDERSIGNED, being the incorporator, for the parpose of forming a corporativn vnder the laws of
the Stute ol Delawate, do make, file and record this Certificaw of Incorpuration, do certify that the faces herein stated
are true, and accordingly, have hereto set my hand this B¢ day of Decembes, 1598.

Rubert 1. Lipsher
Incorporator

12
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State of Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE S'.I_!A.’J.‘E oF
DELAWARE, DO HERERY CERTIFY THE ATTACHED Ig a ‘I.TRUE; AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "FIRST PEDERAL
msms, INC.V, FILED IN THIS OFFICE ON THE TWENTY-FOURTH DAY

o ed
OF FEBRUARY, A.D. 1999, AT 5 O'CLOCK P.M.

{ it ]

Ediward J, Ereel, Secretary of State

2972636 6100 AUTHENTICATION: 9672808

S91134323 . DATE: 040750
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CERTIFICATE OF AMENDMENT

OF
CERTIVICATE OF INCORPORATION
m’l'lﬂ m\nmm' OF CAPITAL

FIRSTFB)MBANKSHARE INC.

FIRET: WWAMM&WU‘WHM&W&WMM
kereby is amended to read us follows: .

A mmmbmfmafzucmmrsmkwmchmwpmsmhm
awmtdummmkmm%an(l3WOM)mnngd |

1. Ommmm(lwo.mmafl’zefmed Stock, par velue e cent
($.01) pear shuge (he "Preferred Stock”); and

i | 3. Twelve miltion (12,000, we) ghares of Commron Stock, par value one cw.t
' (5.01) per share (the *Commnsn Stock™).

SECOND:; ‘Thstthe corpsmﬁunhzx not received sy payment for any of its stock.

THIRD: mmmmwudﬂywmdhmrdmwimmsmmafmn
S %ﬁﬂmﬁmﬂﬁmﬁmmv«r efﬁmSzawofDetawm

e,

VV\_,, .

Case 5:13-cv-04046-MWB Document 8-1 Filed 07/29/13 Page 15 of 16



;«"twm LUSE LEHMAN « (RED) 2.724°99 16:39/8T. 16:34/N0. 4261831369 P 3

| IN WITNESS WHEREOF, First Fedaral Bankshares, Inc. has caused this Cestificare to
be signed by fs Presdent and Chief Executive Officer this 24th day of February, 1999.

LA IR

' Presidest snd Chiet Exocutive Officer
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