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FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP’S 

APPLICATION FOR DEFERRAL OF CAPACITY SUPPLY OBLIGATION 

 

Pursuant to section 205 of the Federal Power Act
1
 and Section III.13.3.7 of the ISO-NE 

Tariff, Footprint Power Salem Harbor Development LP
2
 files this application requesting that the 

Commission grant it a one-year deferral of its Capacity Supply Obligation.  Footprint is the first 

and only new merchant plant to clear in any of ISO-NE’s first eight Forward Capacity Auctions.  

Footprint qualified and cleared the full 674 MW capacity of a new quick-start, combined-cycle 

natural gas facility (the “Facility”) in ISO-NE’s seventh Forward Capacity Auction (“FCA 7”) 

and chose to lock in a five-year commitment as provided in the ISO-NE Tariff.  Notwithstanding 

Footprint’s best efforts, delays associated with resolving appeals of the project’s permits have 

delayed development of the Facility beyond Footprint’s control, despite the fact that:  (i) all of its 

local, state and federal permits necessary for construction have been granted, (ii) not a single 

member of any body considering any of these permits cast a negative vote, and (iii) all 

previously-filed appeals of these permits have been denied, dismissed or settled.  As a result, 

Footprint now will not be able to achieve Commercial Operation by the start of its Capacity 

                                                 
1
  16 U.S.C. § 824d. 

2
  Hereafter, “Footprint” shall refer to Footprint Power Salem Harbor Development LP and its affiliated entities 

including but not limited to its parent, Footprint Power LLC. 
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Supply Obligation on June 1, 2016.
3
  The Commission should grant Footprint a one-year deferral 

of its Capacity Supply Obligation as provided in the recently approved ISO-NE market rule.
4
 

Granting such a deferral is just and reasonable.  Footprint satisfies all of the criteria for 

obtaining a deferral as set forth in section III.13.3.7 of the ISO-NE Tariff.  First, ISO-NE 

formally determined on August 18, 2014 that Footprint is needed for reliability during the first 

year of its Capacity Supply Obligation and the subsequent year.  Footprint’s Facility is in the 

Boston load pocket, i.e., the NEMA/Boston capacity zone.  The Facility is the best option to 

meet the reliability need by the earliest possible date as no other projects have cleared in an FCA 

or even begun to navigate the lengthy permitting process.   

Second, the delays preventing the Facility from achieving timely commercial operation 

are outside of Footprint’s control.  The most recent cause of delay was an appeal by four 

individuals of a single federal permit—the last of a long series of appeals by a handful of 

individuals of the various required federal, state and local permits.  Footprint did everything 

within its power to expedite the permitting and appellate processes.  It filed each permit 

application as early as possible, including on the afternoon of the very same day Footprint took 

ownership of the site.  It engaged in extensive community outreach—starting long before it even 

acquired the site.  It negotiated and ultimately settled with the key environmental group that had 

participated in the permitting process to resolve any concerns they had with the Facility and 

prevent further appeals.   

As a result of these efforts, Footprint obtained all of the eight major local, state and 

federal permits needed for the Facility to begin construction in time to achieve Commercial 

                                                 
3
  Capitalized terms not defined herein shall have the meaning provided in the ISO-NE Tariff. 

4
  See ISO-NE Tariff § III.13.3.7; ISO New England Inc., Order Accepting Tariff Revisions, 148 FERC ¶ 61,185 

(2014). 
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Operation by June 1, 2016.  But then four individuals filed an additional appeal of one of these 

eight permits.  While this final appeal—like all those before it—proved to be entirely meritless, 

Footprint could not obtain financing and begin construction until all permit appeals were 

resolved. 

It ultimately became clear that these appellants were relying on the very market rules that 

were intended to ensure that new merchant generation was built in New England to instead 

reward their delay tactics.  Absent corrective action these rules would allow them to succeed 

procedurally where they were sure to fail substantively.  As a result, it became impossible to 

finance the project until ISO-NE, and ultimately the Commission, determined whether such 

tactics would be allowed to prevent new merchant generation from enjoying the benefits of 

competitively secured capacity supply awards.  Footprint did everything it could to expedite each 

and every step of the permitting and appeals processes, but the delay ultimately was outside of 

Footprint’s control. 

Third, this deferral is critical for this necessary project to achieve commercial operation.  

The delay caused by the final appeal of a single permit—and the resulting uncertainty of 

revenues associated with the first year of Footprint’s five-year capacity commitment—prevented 

Footprint from obtaining necessary financing.  Moreover, without a deferral, financing parties 

will assume that Footprint will be entitled to only four years of capacity payments.  As ISO-NE 

and the Commission well know, four years of capacity payments is insufficient to finance a new 

merchant generating project in New England.  In fact, ISO-NE recently proposed, and the 

Commission approved, an increase to a seven-year lock-in for capacity payments beginning with 

FCA 9.  The fact that Footprint—the first new merchant generator to attempt to build a New 

Resource solely based on the Forward Capacity Market (“FCM”)—has been unduly delayed by 



4 

meritless appeals has not improved financial institutions’ willingness to take on additional risk in 

New England absent at least a five-year lock-in period. 

Footprint is required to demonstrate the second and third of these elements (the first 

element—reliability need—was already determined by ISO-NE).  We make this demonstration 

with this filing and the appendices submitted herewith, which includes the affidavit of Scott G. 

Silverstein—COO and President of Footprint Power LLC—and the exhibits thereto as well as 

the affidavit of Ross Warner—Senior Vice President at Macquarie Group Limited.
5
 

Granting this deferral is also good policy.  It is necessary not only to expeditiously meet 

the Boston load pocket’s pending reliability need, but also to enable the Forward Capacity 

Market to work.  As the first new merchant plant to clear in the market—and thus the first to rely 

solely upon capacity market revenues to build a new resource—Footprint’s experience 

unfortunately has been that it is impossible for a merchant project to obtain all of the necessary 

permits within the timelines required by the Forward Capacity Market as long as a single 

determined individual is committed to exercise all of his or her due process rights.  Opponents of 

new infrastructure have realized that, under these tight timelines, delay may be the only weapon 

they need to kill a new project.  Even appeals that facially suffer from untenable legal arguments, 

standing issues or material procedural infirmities still must be heard by tribunals with already 

clogged dockets.  No project will ever achieve unanimous support and any motivated individual 

can very easily litigate a project to death—needing nothing more than delay to succeed.  It would 

be a heavy blow to the Forward Capacity Market if the first new merchant project to clear in the 

market was allowed to die on the vine due to very same time line that originally was created to 

support the construction of such projects. 

                                                 
5
  See Affidavit of Scott G. Silverstein attached hereto as Attachment A (“Silverstein Affidavit”); Affidavit of 

Ross Warner attached hereto as Attachment B (“Warner Affidavit”). 
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Where Footprint has received unanimous support is among the regulatory and political 

establishment of the City of Salem and the Commonwealth of Massachusetts.  The project is 

strongly supported by Salem’s Mayor, City Council and state legislative delegation.  Its 

construction has been backed by a state-sponsored task force, created through legislation aimed 

directly at ensuring the demolition, remediation and re-use of the Salem Harbor site.
6
  But even 

such strong backing by the elected and appointed leaders in the Commonwealth cannot prevent 

individuals from filing meritless appeals.  And those appeals must be reviewed and disposed of 

by the agencies and courts tasked with such review.  As the Commission well knows, a party 

may request expedited review from an agency or court, but a party cannot compel such expedited 

review. 

For these reasons, Footprint meets the criteria for a deferral as set forth in section 

III.13.3.7 of the ISO-NE Tariff and respectfully requests that the Commission approve this 

application.
7
  This is the surest and quickest path to address the Boston load pocket’s pending 

reliability need.  As Footprint’s experience demonstrates, delay is the enemy of merchant 

development.  The Commission therefore should reject any attempt to use this proceeding as an 

avenue for further delay. 

                                                 
6
  See Salem Harbor Revitalization Task Force, Pathway to Renewal: A Review of Site Remediation and 

Redevelopment Options for Salem Harbor Power Station (June 15, 2013) (“Salem Harbor Task Force Report”), 

available at http://www.mass.gov/eea/docs/eea/salem-harbor/full-task-force-report.pdf. 

7
  See ISO New England Inc., Docket No. ER14-2440-000, Revisions to Allow a Non-Commercial Capacity 

Resource to Seek a One-Year Deferral (July 16, 2014) (the “ISO-NE Deferral Filing”); ISO New England Inc., 

Docket No. ER14-2440-000, Footprint Power Salem Harbor Development LP’s Motion to Intervene and Supporting 

Comments (Aug. 6, 2014). 
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BACKGROUND 

I. FOOTPRINT AND THE SALEM HARBOR FACILITY 

A. Footprint Power LLC 

Footprint Power Salem Harbor Development LP’s parent company, Footprint Power LLC 

was founded with one purpose in mind.  Hundreds of aging, inefficient coal- and oil-fired 

generating facilities are near, at, or—in some cases—past the end of their useful lives.  Those 

facilities must be retired, but the future of the sites they sit upon are major causes for concern in 

the communities in which they are located.  In many cases, the power plant is the community’s 

largest taxpayer and the prospect of the facility being shuttered with no redevelopment plan in 

sight has the potential to result in urban blight and an attractive nuisance that can cause problems 

for the community.  Footprint saw an opportunity to work with existing owners of these facilities 

and the communities in which they are located to repurpose the sites of these units by 

demolishing the existing plant, performing any necessary environmental remediation on the site, 

replacing the plant with new, efficient, flexible generating solutions, and making surplus land 

available for future non-power related development.  The local community already is 

accustomed to a local power plant and the jobs and tax base associated with it, and Footprint 

works with the local community from the outset as neighbors and partners. 

The loss of a retiring plant can have reliability implications, but Footprint’s model 

addresses that too by adding a newer, more efficient unit, providing much greater flexibility to 

the grid operator.  In Salem, Footprint is doing all of this as a true merchant, within the existing 

capacity auction structure, without relying upon the distortion of out-of-market, state-sponsored 

subsidies. 
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B. The Old Salem Harbor Power Station 

In early 2010, Footprint identified the Salem Harbor Power Station (“Salem Harbor”) as 

its first potential target facility for redevelopment.
8
  At that time Salem Harbor consisted of four 

separate generating units—three coal-fired units (Units 1, 2 and 3) and one oil-fired unit (Unit 

4).
9
  Unit 1 had been in operation since 1951, followed by Unit 2 in 1952, Unit 3 in 1958 and 

Unit 4 in 1978.
10

  The owner, Dominion Energy Salem Harbor, LLC (“Dominion”), had owned 

the plant since 2005.
11

  While Dominion had not yet announced plans to shut down the facility, 

to Footprint it seemed clear that the facility was a likely candidate for shut down.
12

  In April 

2010—almost two years before FCA 7—Footprint began meeting with members of the Salem 

community, including business and civic leaders and the Mayor.
13

  Footprint also reached out at 

that time to the Conservation Law Foundation (“CLF”), an environmental advocacy group that 

had historically been active in opposing the existing coal- and oil-fired units at the site to engage 

CLF in a dialogue regarding a repowering solution.
14

  Footprint then began discussions with 

Dominion.
15

  During the course of these discussions, Dominion announced that it was retiring 

Units 1 and 2 at the end of December 2011, and was in the process of obtaining the necessary 

                                                 
8
  See Silverstein Affidavit at 3. 

9
  See Dominion Energy Salem Harbor, LLC, Order Authorizing Disposition of Jurisdictional Facilities, 140 

FERC ¶ 62,085 (2012). 

10
  See Salem Harbor Task Force Report at 12-13. 

11
  See id. at 14; see also USGen New England, Inc., Order Authorizing Disposition of Jurisdictional Facilities, 

Docket No. EC05-4-000 (Dec. 23, 2004) (approving acquisition of Salem Harbor Power Station by Dominion 

Energy Salem Harbor, LLC). 

12
  See Silverstein Affidavit at 3. 

13
  See id. 

14
  See id.; CLF, Salem Harbor Station, http://www.clf.org/our-work/clean-energy-climate-change/coal-free-new-

england-2020/salem-harbor-station/ (last visited Oct. 2, 2014). 

15
  See Silverstein Affidavit at 3. 
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regulatory approvals to retire the two remaining units (Units 3 and 4) on June 1, 2014.
16

  After 

extensive negotiations, on August 3, 2012, Footprint acquired Salem Harbor from Dominion (the 

“Acquisition”).
17

   

C. Footprint’s Plan for a New Salem Harbor Power Station 

In place of Salem’s vintage coal and oil generating units and their requisite coal storage 

pile and fuel-oil tank farms, Footprint will build a gas-fired, combined-cycle facility with an 

aggregate capacity of 674 MW on a roughly 20-acre portion of the 65-acre Salem Harbor site 

(the “Facility”).
18

  The existing Salem Harbor power station is being demolished.
19

  An extensive 

subsurface site characterization has been conducted to identify areas of concern and these areas 

are being remediated pursuant to the requirements of the Massachusetts Contingency Plan.
20

  

Construction of the Facility will begin upon completion of demolition on the required portion of 

the site.
21

   

The proposed Facility will include two state-of-the-art, efficient, low-emission, quick-

start natural gas turbine generators; two steam-turbine generators; and two heat-recovery steam 

generators, including pollution control equipment.
22

  About half of the output of the Facility will 

be available in 10 minutes, and the entire output of the Facility will be available within another 

                                                 
16

 See Salem Harbor Task Force Report at 14.  Although Dominion sought to retire Units 3 and 4 earlier, ISO-NE 

determined they were needed for reliability purposes in the Northeastern Massachusetts/Boston (“NEMA/Boston”) 

Capacity Zone and thus were required to continue operations until June 1, 2014.  See id. at 14-15. 

17
  See Dominion Energy Salem Harbor, LLC, 140 FERC ¶ 62,085; Silverstein Affidavit at 3. 

18
  See Silverstein Affidavit at 4. 

19
  See id. 

20
  See id. 

21
  See id. 

22
  See id. 
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30 minutes, thus providing ISO-NE with significant quick-start capability.
23

  This quick-start 

capability in turn will facilitate the integration of additional renewable resources into the ISO-NE 

system. 

D. Community Reaction to the Proposed Facility 

Footprint began working with the local Salem Harbor community as soon as it identified 

the site as a strong candidate for development, and long before closing on the Acquisition.
24

  

Given its manifest benefits, Footprint’s development plans at Salem Harbor have been well-

received by the vast majority of stakeholders, including the Mayor and other local elected 

officials, the Salem Alliance for the Environment, and the union that represents the existing 

Salem Harbor employees.
25

 

There are of course some who oppose new infrastructure.  On the environmental side, the 

small but vocal opposition to Footprint was initially publicly led by a non-profit conservation 

group, CLF.
26

  CLF had a long history with the Salem Harbor power station and had sought 

retirement of the prior Salem Harbor power station—which it eventually achieved pursuant to a 

settlement with Salem Harbor’s prior owner, Dominion.
27

 

                                                 
23

  See id. 

24
  See id. at 3. 

25
   See id. at 5; Our View: Footprint Power Plant Purchase a Step Forward for Salem, THE SALEM NEWS (July 2, 

2012), http://www.salemnews.com/opinion/article_4b89be1e-e90c-5ab1-87d9-a6b312c562bc.html; Dan Adams, N.J. 

Firm Seals Deal on Boston Power Plant, THE BOSTON GLOBE (Aug. 7, 2012), http://www.bostonglobe.com/

business/2012/08/06/deal-sell-salem-power-plant-closes-new-gas-plant-and-development-planned/2QXaYxH8CEQ

9pvciaNISuN/story.html; Power Plant Public Hearing Attracts Crowd in Salem, THE SALEM NEWS (Sept. 20, 2012), 

http://www.salemnews.com/news/local_news/article_a3a10022-3e72-5d96-be45-dc83c92eab82.html; Stewart Lytle, 

How Much Will Footprint Power Pay Salem in Taxes, MARBLEHEAD PATCH (Aug. 22, 2012), http://marblehead.

patch.com/articles/how-much-will-footprint-power-pay-salem-in-taxes. 

26
  See Silverstein Affidavit at 5. 

27
  See CLF, Salem Harbor Station, http://www.clf.org/our-work/clean-energy-climate-change/coal-free-new-

england-2020/salem-harbor-station/ (last visited Oct. 2, 2014). 
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While CLF initially also objected to Footprint’s proposed Facility,
28

 Footprint successfully 

addressed that group’s concerns pursuant to a settlement executed as of February 18, 2014.
29

  

Although the settlement was viewed as a “groundbreaking” success by CLF—a sophisticated 

environmental group founded in 1966—it did not satisfy the concerns of four individuals who 

had originally allied themselves with CLF but continued to object to the Facility’s development 

after the settlement.
30

  These individuals apparently took issue with the development of any 

fossil-fuel-powered plant in Salem.
31

  They maintained this opposition despite reliability 

concerns and the area’s obvious need for additional energy assets, the lack of viable alternatives, 

and the fact that a fossil-fuel facility has existed at the site for more than 60 years.  Moreover, 

these four individuals maintained their opposition even though the new Facility represents a 

massive aesthetic, environmental and functional improvement over the prior oil- and coal-fired 

units.
32

 

                                                 
28

  CLF primarily raised concerns regarding the Commonwealth of Massachusetts’ ability to demonstrate the 

Facility’s compliance with the Massachusetts Global Warming Solutions Act, which requires dramatic reductions in 

greenhouse gas emissions culminating in an 80% reduction of such emissions from 1990 levels by 2050. 

29
  See Settlement Agreement between CLF and Footprint Power Salem Harbor Development LP (Feb. 18, 2014) 

(“CLF Settlement Agreement”), available at http://www.clf.org/wp-content/uploads/2014/02/Final-Settlement-

Agreement-2_18_20142.pdf; CLF Press Release, Groundbreaking Settlement Reached on Salem Natural Gas 

Facility (Feb. 18, 2014) (“CLF Press Release”), available at http://www.clf.org/blog/tag/salem-harbor-station/; 

Silverstein Affidavit at 5. 

30
  See CLF Press Release; In re Footprint Power Salem Harbor Dev., LP, EPA EAB Appeal No. PSD 14-02, 

Petition for Review and Motion for Permission to File Amended Petition (Mar. 3, 2014) (“PSD Petition for 

Review”), available at http://yosemite.epa.gov/oa/eab_web_docket.nsf/Dockets/PSD+14-02. 

31
  See Silverstein Affidavit at 5.  These four individuals maintained that position despite the fact that the 

Commonwealth’s Salem Harbor Task Force reiterated the findings of the City of Salem’s own Salem Harbor Reuse 

Study (see n.70, infra) in finding that “[s]ince neither wind nor solar will generate more than 10-15 MW utilizing the 

entire site area, neither appear to be economically viable relative to regional scale power generation.”  Salem Harbor 

Task Force Report at 33. 

32
  Instead these individuals argued that any and all new energy resources should be renewable ones.  See 

Silverstein Affidavit at 5.  Footprint does not dispute the benefits of developing renewable resources but notes that 

under current technological limitations even if such resources are developed the area will still need to rely on some 

fossil fuel resources in order to balance generation and load.  Indeed, Footprint firmly believes that the future of 

power generation lies with a system of wind, solar and other no-carbon generating solutions for base load but 

recognizes they will need to be supported by a network of flexible natural gas burning generating facilities, like the 
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E. Footprint’s Proposed Facility Clears in Merit in FCA 7 

As it was in negotiations to acquire Salem Harbor, Footprint began the interconnection 

process and qualified the Facility for ISO-NE’s FCA 7, which was conducted on February 5, 

2013.
33

  Footprint bid the Facility in FCA 7 and it cleared in merit.
34

  To Footprint’s knowledge 

this is the first (and, so far, only) time an unsubsidized and uninstalled resource cleared in ISO-

NE’s Forward Capacity Market.
35

  Footprint also exercised its right under the ISO-NE Tariff to 

lock-in its capacity revenues for a period of five years.
36

  This provision is intended to make it 

possible for a merchant resource to obtain financing based on revenues to be received in the 

Forward Capacity Market.  Five years of capacity market revenues was viewed as the minimum 

time necessary for lenders to be willing to finance a new merchant project.
37

 

                                                                                                                                                             
proposed Salem Harbor Facility, that are available to run when the renewable assets cannot meet demand.  Footprint 

believes the proposed new Salem Harbor Facility is just such a facility and because of its location it is uniquely 

situated to support development of renewable resources in Massachusetts, which will likely come in the form of 

offshore wind resources.  More importantly, however, this vocal minority ignores the immediate need for new 

generation assets in the NEMA/Boston zone for reliability.  This is a need that must be filled in the short term and 

cannot at this time be filled by an entirely renewable portfolio. 

33
  See Silverstein Affidavit at 6; ISO New England Inc., ISO New England Inc. Submits 7th Forward Capacity 

Auction Results Filing, Docket No. ER13-992-000 (Feb. 26, 2013) (indicating FCA 7 was conducted on February 4-

5, 2013).  Even in advance of acquiring the existing facility from Dominion, the parties entered into a site option 

agreement sufficient to permit Footprint to begin the ISO-NE interconnection process and FCA qualification process.  

See Silverstein Affidavit at 6. 

34
  See ISO New England Inc., ISO New England Inc. Submits 7th Forward Capacity Auction Results Filing, 

Docket No. ER13-992-000 (Feb. 26, 2013). 

35
  See Silverstein Affidavit at 6. 

36
  See ISO New England Inc., ISO New England Inc. Submits 7th Forward Capacity Auction Results Filing, 

Docket No. ER13-992-000 (Feb. 26, 2013), Attachment B (Testimony of Stephen J. Rourke) at 10:17-22. 

37
  Given the lack of new merchant entry—other than Footprint—the five-year lock-in recently was extended to 

seven years beginning with FCA 9.  See ISO New England Inc., Order Accepting Tariff Revisions, 147 FERC 

¶ 61,173 at P 56 (2014) (granting ISO-NE’s request to extend the lock-in period from five to seven years because, 

among other things, the “Filing Parties have sufficiently demonstrated that, in the circumstances here, extending the 

lock-in period is an appropriate way to provide investor assurance”). 
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As a result of clearing FCA 7, Footprint had 39 months to achieve Commercial Operation 

under ISO-NE’s current Tariff.
38

  Since no other merchant plant besides Footprint has ever 

cleared in the market, the adequacy of the 39-month timeline to obtain all necessary permits, 

secure financing arrangements and complete construction of the plant has never been tested for a 

new plant not subsidized or sponsored by a state. 

II. ISO-NE’S DEFERRAL PROCESS 

On July 16, 2014, ISO-NE requested the Commission approve a change to its Forward 

Capacity Market rules allowing a new capacity resource to seek a deferral of its Capacity Supply 

Obligation when a new resource is needed for reliability but delayed for reasons outside of its 

control.  ISO-NE determined that the current 39-month planning period between the time a 

Capacity Supply Obligation is incurred and the Capacity Commitment Period starts may not 

always be sufficient (the “Deferral Process”).
39

  If the Commission grants a deferral, the new 

resource’s Capacity Supply Obligation—and all capacity payments owed to the new resource—

will be deferred one year.
40

  The five-year revenue lock-in simply would begin one year later.
41

  

ISO-NE argued that this was the best option to maintain reliability.
42

  On September 12, 2014, 

the Commission approved the Deferral Process effective as of July 17, 2014.
43

   

Under the Commission-approved Deferral Process, a deferral is granted only if three 

specific criteria are met.  First, in order to be eligible to even apply for a deferral, ISO-NE must 

                                                 
38

  See ISO-NE Tariff § III.13.1.10. 

39
  See ISO-NE Deferral Filing at 1, 4. 

40
  Id. at 2, 8. 

41
  Id. at 8. 

42
  Id. at 4-5. 

43
  ISO New England Inc., 148 FERC ¶ 61,185. 
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determine that a resource is needed for reliability for at least the next two years pursuant to a 

formal reliability study—the year of its Capacity Supply Obligation and the year following.
44

 

Second, the resource must demonstrate to the Commission that “the reasons the deferral 

is being sought are beyond the control of the Project Sponsor.”
45

  As ISO-NE noted, “[a] delay 

beyond the control of the Project Sponsor might include, for example, that receipt of required 

permits was delayed through litigation despite the Project Sponsor’s having begun the permitting 

process well in advance of the FCA.”
46

 

Third, the resource must also demonstrate to the Commission “that the deferral is critical 

to the resource’s ability to achieve Commercial Operation.”
47

 

ARGUMENT 

FOOTPRINT MEETS THE CRITERIA NECESSARY TO OBTAIN A DEFERRAL 

Footprint satisfies the three Commission-approved criteria to obtain a deferral:  (i) the 

Facility is needed for reliability for at least two years; (ii) the delay giving rise to the need for a 

deferral is beyond Footprint’s control; and (iii) a deferral is critical to ensure the Facility 

achieves Commercial Operation. 

I. THE FACILITY IS NEEDED FOR RELIABILITY 

The Facility is eligible to seek a one-year deferral from the Commission because ISO-NE 

has found that the Facility is needed for reliability in the 2016-2017 Capacity Commitment 

Period as well as the subsequent 2017-2018 period.  On July 8, 2014, Footprint notified ISO-NE 

                                                 
44

  ISO-NE Deferral Filing at 6-7. 

45
  Id. at 7. 

46
  See id. 

47
  Id.  Note that in the ISO-NE Deferral Filing, the second and third factors are presented in the opposite order.  Id.  

To eliminate duplication in and aid in the organization and clarity of this application, these factors are addressed in 

reverse order. 
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of its intention to seek a deferral under ISO-NE’s then-proposed Deferral Process and requested 

that ISO-NE perform the necessary reliability review.
48

  ISO-NE performed the requested 

reliability review and found that the Facility was needed for reliability for the requisite two-year 

period.
49

  Footprint thus meets the reliability prerequisite to seek a deferral at the Commission. 

As has been discussed at length in the ISO-NE Deferral Filing, and in Footprint’s 

comments and answer in support of that filing, the whole reason for the deferral process is that it 

provides the most efficient option to meet a pressing reliability need.
50

  If there is no reliability 

need, there is no deferral.  If there is a reliability need—as ISO-NE has found there is here in the 

Boston area—granting a deferral to a resource already far down the development path but just 

short of the finish line is the best option for ensuring reliability.  It certainly is a better option 

than starting over from scratch.  This is particularly true for the current reliability need in Boston 

because no resource besides Footprint has filed for a single permit.
51

  Footprint, on the other 

hand, already has obtained all eight of the required major local, state and federal permits 

necessary to begin construction—beginning the process roughly six months before FCA 7 even 

occurred and concluding it on September 11, 2014, about two years later (as set forth further 

below).
52

  Accordingly, even with a one-year deferral, Footprint’s Facility is the best (and 

currently only) hope for satisfying the NEMA/Boston zone’s reliability needs. 

                                                 
48

  See Silverstein Affidavit at 14 & Ex. 4.   

49
  See id. at 14 & Ex. 5.  Although Footprint filed its request for a reliability determination on July 8, ISO-NE 

considered Footprint’s request to be filed on July 17, 2014—the Effective Date of the Deferral Process as approved 

by the Commission—for purposes of computing the time permitted to issue the determination. 

50
  See ISO-NE Deferral Filing; ISO New England Inc., Footprint Power Salem Harbor Development LP’s Motion 

to Intervene and Supporting Comments, Docket No. ER14-2440-000 (Aug. 6, 2014). 

51
  The open dockets page of the Massachusetts Energy Facility Siting Board website does not include a single 

generating facility as of the date of this filing.  See http://www.mass.gov/eea/energy-utilities-clean-tech/energy-

facilities-siting-board/siting-board-dockets.html. 

52
  See Silverstein Affidavit at 11. 
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II. THE DELAYS AT ISSUE ARE BEYOND FOOTPRINT’S CONTROL 

The delays that give rise to Footprint’s request for a deferral are entirely beyond 

Footprint’s control.  Specifically, development of the Facility was substantially delayed by a last-

minute appeal of one of eight required major permits—the federal PSD permit.  The appeal was 

filed by four individuals with perceived environmental concerns—after Footprint already had 

negotiated and settled with the environmental group representing the same interests.
53

  Footprint 

originally filed an application for the PSD permit in question on December 21, 2012, more than a 

month before FCA 7 was even conducted.
54

  The appeal was not rejected until September 2, 

2014—20 months later—and the Massachusetts Department of Environmental Protection 

subsequently issued the final PSD permit on September 11, 2014.
55

  There is nothing more that 

Footprint could have done to expedite the permit process.  After giving effect to the procedural 

due process rights of individuals, even those raising meritless objections, it simply takes longer 

to obtain all of the necessary permits and to build a plant in Massachusetts than the 39 months 

the Forward Capacity Market rules currently allow.   

In this section, we provide an overview of the permit process Footprint has undertaken 

and completed.  We demonstrate that the delays in the permit process that will prevent Footprint 

from meeting its Capacity Supply Obligation starting on June 1, 2016 were entirely outside of 

Footprint’s control. 

                                                 
53

  See CLF Settlement Agreement; PSD Petition for Review. 

54
  See Silverstein Affidavit at 8. 

55
  See In re Footprint Power Salem Harbor Dev., LP, Order Denying Review, EPA EAB Appeal No. PSD 14-02 

(Sept. 2, 2014) (“EAB Order”), available at http://yosemite.epa.gov/oa/eab_web_docket.nsf/Dockets/PSD+14-02. 
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A. The Disconnect Between the Market Rules and Permitting Timelines Creates Pitfalls for 

New Merchant Entry 

We begin with some general comments.  Opponents of new infrastructure quickly 

realized that, under the tight deadlines of the Forward Capacity Market, the easiest way to defeat 

a new project would be simply to delay the permitting process.  Each permit application already 

involves an extensive and complicated process that often includes, among other things:  

preparing substantial and detailed paper filings, performing complex environmental assessments, 

submitting detailed environmental impact reports, providing public notice; allowing for lengthy 

and repeated public comment periods, holding extensive and numerous public hearings, 

addressing and resolving various stakeholder concerns, and resolving any potential appeals.  No 

matter how spurious, our legal system requires that all appeals must be considered and all 

arguments heard.  Try as they might, overloaded tribunals frequently are incapable of acting 

quickly enough so as to not jeopardize the 39-month planning period.  The result is that a permit 

process that originally was envisioned to take possibly one year out of the 39-month planning 

period in fact takes at least two years or more, at least in Massachusetts.
56

 

Some who have not traversed the permitting path in Massachusetts for a merchant plant 

have argued that Footprint should have started the process earlier, or waited longer before 

participating in a Forward Capacity Auction.  Others have argued that Footprint should have 

invested more dollars.  As we demonstrate below, Footprint started the process of building 

community support long before it ever acquired the Salem Harbor site.
57

  Footprint then filed its 

                                                 
56

  Ironically, the individuals who have opposed the construction of the Facility have argued before agencies and in 

the press that there has been a rush to judgment with respect to the permitting of this project, particularly in 

comparison to the decade-long odyssey experienced by Cape Wind. 

57
  See Silverstein Affidavit at 3. 
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first two permit applications on the same day that the Acquisition closed.
58

  Other permit 

applications could not be filed until Footprint cleared in FCA 7 because one of the necessary 

showings to obtain some permits is that there is a demonstrated need for or overriding public 

interest in the facility, which could not be established until it cleared in ISO-NE’s Forward 

Capacity Market.
59

  Thus waiting for the next auction (FCA 8) would not have made the process 

any faster, and Footprint likely would still be a year from completing the permit process rather 

than having just finished completing it.  Other permits could not be filed until previously-filed 

permits already had been acted upon.
60

 

Throughout the process, Footprint has worked extensively with the community, local and 

state leaders, key stakeholders, environmental groups, ISO-NE and others to build support.  But 

no matter how much support a project has, there always will be someone who opposes it.  No 

project of this kind ever has unanimous support of every single resident of a state. 

Finally, Footprint is a true merchant—relying upon auction revenues to obtain financing 

and to construct the Facility.
61

  Footprint does not have a large utility backstopping its efforts; 

nor does it have subsidies or other state financial support.
62

  It is participating in the Forward 

Capacity Market precisely in the way that the Forward Capacity Market was intended—as a 

merchant.  Tellingly, no other merchant resource has done so in New England.  As a merchant 

                                                 
58

  See id. at 6-7; In the Matter of the Petition of Footprint Power Salem Harbor Dev. LP for Approval to Construct 

a Bulk Generating Facility in the City of Salem, Mass., Docket No. EFSB 12-2, Final Decision, at 7 (Oct. 10, 2013) 

(“EFSB Petition to Construct Final Decision”) (noting Footprint filed a Petition to Construct with the EFSB on 

August 3, 2012), available at http://www.mass.gov/eea/docs/dpu/siting/efsb-12-2-footprint-final-decision.pdf. 

59
  See Silverstein Affidavit at Ex. 2 at 19-21; Certificate of the Secretary of Energy and Environmental Affairs on 

the Final Environmental Impact Report: Salem Harbor Station Redevelopment at 8 (May 17, 2013) (“May 2013 

MEPA Certificate”), available at http://www.env.state.ma.us/mepa/mepacerts/2013/sc/eir/14937feir.pdf. 

60
  See, e.g., 310 CMR 9.00 et seq. (indicating that a variance under Massachusetts Chapter 91 requires, where 

necessary, that the applicant first obtain a Massachusetts Environmental Policy Act Certificate). 

61
  See Silverstein Affidavit at 12. 

62
  See id. 
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developer, Footprint cannot just proceed with construction while some permits are pending or 

while financing still is in limbo.  In fact, even if it were backed by a utility or a state-sponsored 

contract, the appeal of the PSD Permit discussed in detail below would still have prevented 

construction of the Facility from beginning during the pendency of that appeal because, by 

statute, that appeal stays the effectiveness of the PSD Permit.  

B. Footprint Made Every Reasonable Effort to Timely Obtain the Necessary Regulatory 

Approvals 

1. Preliminary Steps 

Footprint acquired the Salem Harbor plant on August 3, 2012.
63

  Before that date, there 

was a definite limit to the steps Footprint could take to begin the process of developing and 

building a new plant at the site (akin to the fact that you cannot register a car until you buy it).  

Nevertheless, Footprint took several key steps toward development even before the Acquisition. 

Footprint identified the Salem Harbor site as a strong candidate for redevelopment in 

early 2010.
64

  Footprint began its community outreach as part of this initial process by April 

2010.
65

  Footprint’s model of purchasing an existing plant that is near retirement and replacing it 

with a newer plant at the same site requires strong community support to succeed.  To that end, 

Footprint met with business and civic leaders in Salem, the Mayor of Salem and members of the 

city’s legislative delegation in an effort to gauge the level of public support for such an effort.
66

  

In addition, as described above, Footprint began a dialogue with CLF, a leading regional 

environmental advocacy group, which ultimately resulted in a groundbreaking settlement.
67

  

                                                 
63

  See id. at 3. 

64
  See id. 

65
  See id. 

66
  See id. 

67
  See id.; CLF Settlement Agreement; see also CLF Press Release. 
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Through CLF, Footprint began a dialogue with the members of the Salem Alliance for the 

Environment, a local environmental advocacy group.
68

  These discussions resulted not only in 

improvements to Footprint’s plans, but led to strong support from the Salem Alliance for the 

Environment for the new Facility.
69

  At the same time, the City of Salem was undertaking a 

comprehensive site reuse study funded by a grant from the Commonwealth’s Clean Energy 

Center.  That study concluded that, but for the uncertainty of the financial viability of a new 

power plant under the ISO-NE market rules, such a plant would be an important part of the 

redevelopment of the power plant site.
70

  Throughout this period, Footprint was in negotiations 

with Dominion in an effort to acquire the site and existing facility.
71

 

Even as Footprint was in negotiations with Dominion, the plant owner, it also submitted 

an interconnection request and a show of interest in participating in FCA 7 in January 2012—13 

months before FCA 7 was conducted.
72

  Footprint began preparing permit applications at the 

same time.
73

 

Footprint executed an agreement to acquire Salem Harbor with Dominion in June 2012.  

The Commission approved the Acquisition on July 27, 2012.
74

  That transaction closed on 

August 3, 2012.
75

 

                                                 
68

  See Silverstein Affidavit at 3. 

69
  See id. 

70
 See City of Salem, A Site Assessment Study on Potential Land Use Options at Salem Harbor Power Station Site 

(Jan. 2012) (“Salem Harbor Reuse Study”), available at http://www.salem.com/pages/salemma_dpcd/studiesreports/

Power%20Plant%20Study%20FINAL.pdf. 

71
  See Silverstein Affidavit at 3, 6. 

72
  See id. at 6. 

73
  See id. at 6-7. 

74
  See Dominion Energy Salem Harbor, LLC, 140 FERC ¶ 62,085. 

75
  See Silverstein Affidavit at 3. 
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2. Closing Day Permit Applications 

Footprint required eight major local, state and federal permits to construct the Facility.
76

  

Footprint applied for the first two state approvals on or before the day it closed on the transaction, 

after spending seven months preparing the applications.
77

 

The first required permit was the Massachusetts Environmental Policy Act (“MEPA”) 

Certificate, issued by the Massachusetts Secretary of Energy and Environmental Affairs.  

Projects such as the Facility that meet or exceed certain emission, land use or other applicable 

thresholds must obtain this certificate from the Massachusetts Secretary of Energy and 

Environmental Affairs certifying to the project’s consistency with the Commonwealth’s 

environmental laws prior to obtaining other permits.  Obtaining this certificate requires, among 

other things, that the applicant file an Environmental Notification Form.
78

  After a public hearing 

and after taking public comments, Footprint was required to file both Draft and Final 

Environmental Impact Reports prior to the issuance of the Secretary’s certificate.
79

  Opportunities 

for public comment are provided at each step of the process.
80

  This certificate was issued on 

                                                 
76

  The permitting process is a maze of applications, orders and appeals, and we provide a detailed visual 

chronology and a breakdown of development costs with the Silverstein Affidavit.  See Silverstein Affidavit at Ex. 3. 

77
  See Silverstein Affidavit at 6-7; see also EFSB Petition to Construct Final Decision at 7 (noting Footprint filed a 

Petition to Construct with the EFSB on August 3, 2012). 

78
  See 301 CMR 11.05.  The Environmental Notification Form for the Project was filed on July 31, 2012—several 

days before Footprint even acquired Salem Harbor.  See Silverstein Affidavit at 7.  This filing was made in advance 

of closing because the Massachusetts Environmental Monitor is only published twice a month.  Thus, by filing on 

July 31, rather than August 3, public notice of Footprint’s project was published on August 8, 2012, two weeks 

earlier than it otherwise would have been, thereby jump-starting the permitting process.  For purposes of this 

application, we will refer to both the MEPA filing and the EFSB filing as having been made on the date of the Salem 

Harbor acquisition.   

79
  See 301 CMR 11.06(3) (providing for public comment on Environmental Notification Form); 310 CMR 11.07 

(providing that proponent must file Draft and Final Environmental Impact Reports and describing form for each). 

80
  See, e.g., 301 CMR 11.06(3) (providing for public comment on Environmental Notification Form); 301 CMR 

11.08(3) (providing for public comment on Environmental Impact Reports). 
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May 17, 2013.
81

  On June 17, 2013, the Secretary also issued a Public Benefits Determination for 

the project, finding that the construction of the facility would provide a public benefit.
82

  Unlike 

many of the project’s later permits, the Secretary’s issuances were not appealed. 

The second required permit was the Energy Facilities Siting Board (“EFSB”) Approval to 

Construct.  The Energy Facilities Siting Board is a Massachusetts state board that reviews 

proposals to construct certain major energy facilities in Massachusetts, including large power 

plants, and is charged with ensuring that a proposed facility provides “a reliable energy supply 

for the commonwealth with a minimum impact on the environment at the lowest possible cost.”
83

  

By statute, the EFSB permit process may only take one year, but in practice the process often 

takes 16 months or longer.
84

  The EFSB also holds a public hearing at the outset of the process 

and then proceeds to interventions, written testimony, discovery, and evidentiary hearings similar 

to the FERC litigation process.
85

  Once the Hearing Officer and the EFSB staff conclude the 

hearings (in Footprint’s case, the hearings consumed 10 days of testimony spread over the course 

of a month), they present an issues memorandum to the EFSB itself.
86

  After receiving written 

comments on the memo, the EFSB considers the issues in a public meeting and directs the staff 

to draft a Tentative Decision—in this case an order approving construction of the project.
87

  Staff 

                                                 
81

  See May 2013 MEPA Certificate. 

82
  See Silverstein Affidavit at Ex. 1. 

83
  Energy Facilities Siting Board, Frequently Asked Questions, http://www.mass.gov/eea/energy-utilities-clean-

tech/energy-facilities-siting-board/faqs.html (last visited Oct. 2, 2014). 

84
  See M.G.L. c. 164, § 69H; Pioneer Valley Energy Ctr., 17 DOMSB 294 (2009) (sixteen months from filing of 

Petition to Construct to issuance of Final Decision); Montgomery Energy Billerica Power Partners, LP, 16 DOMSB 

317 (2009) (twenty-two months from filing of Petition to Final Decision); Mass. Mun. Wholesale Elec. Co., 16 

DOMSB 233 (2008) (seventeen months from filing of Petition to Final Decision); Silverstein Affidavit at 7. 

85
  See EFSB Petition to Construct Final Decision at 7-8 (describing procedural history). 

86
  See id. at 8; Silverstein Affidavit at 7. 

87
  See EFSB Petition to Construct Final Decision at 7-8. 
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then drafts the Tentative Decision and the EFSB again takes comments on the Tentative Decision 

and then considers the Tentative Decision in another public meeting.
88

  A final order then is 

issued based on the results of that meeting.
89

  Footprint’s process took 14 months, and EFSB 

approval of the Petition to Construct was issued on October 10, 2013.
90

  CLF—the regional 

environmental group that originally opposed Footprint’s project—appealed that permit shortly 

thereafter.
91

  This appeal was resolved on February 18, 2014, via the settlement with CLF 

discussed further below, approximately 19 months after the original Petition to Construct was 

filed.
92

 

While both of these permits took an extended period of time, ultimately neither caused 

the delay at issue in this case.
93

  They demonstrate, however, that all along Footprint was taking 

proactive measures to expedite the permit process, including preparing applications well in 

advance of and initiating filings for the first two permits on or before the day of acquisition of 

the existing Salem Harbor facility. 

                                                 
88

  See id. at 8. 

89
  See id. 

90
  See id. (approving Footprint’s Petition to Construct); see also Silverstein Affidavit at 7. 

91
  See Conservation Law Found., Inc. v. Energy Facilities Siting Bd., No. SJ-2013-0450, Case Entered (Mass. Nov. 

8, 2013); see also CLF Settlement Agreement at 2 (“On November 8, 2013, CLF filed with the Supreme Judicial 

Court a Petition for Appeal of the EFSB Final Decision[.]”). 

92
  See CLF Settlement Agreement; Conservation Law Found., Inc. v. Energy Facilities Siting Bd., No. SJC-11600, 

Dkt. No. 13, Motion for Voluntary Dismissal (Mass. Feb. 26, 2014).  In the interim, Footprint filed a motion at the 

Massachusetts Supreme Judicial Court seeking to expedite the hearing of this appeal—a process that would 

normally take over a year.  See Conservation Law Found., Inc., No. SJ-2013-0450, Dkt. No. 5, Footprint Power 

Salem Harbor Development LP’s Motion for Expedited Treatment (Mass. Nov. 25, 2013).  ISO-NE intervened in 

the docket and filed an answer in support of Footprint’s motion.  Id., Dkt. No. 11, ISO-New England Inc.’s Motion 

for Leave to Intervene (Mass. Dec. 11, 2013).  The Court, which hears oral argument only during the first week of 

each month, granted the motion and scheduled oral argument for March 4, 2014.  Conservation Law Found., Inc., 

No. SJC-11600, Dkt. No. 7, Ordered for Argument on March 4, 2014 (Mass. Jan. 22, 2014),  Pursuant to the 

settlement with CLF, that appeal was voluntarily dismissed prior to oral argument, but not before the matter was 

fully briefed  See id., Dkt. No. 13. 

93
  See Silverstein Affidavit at 7. 
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3. The Second Round of Permit Applications 

Footprint filed its next round of two permit applications on December 21, 2012—still six 

weeks before FCA 7 was to be conducted.
94

  Both of these permit applications required much 

more advanced modeling and further developed site plans and construction details than those 

included in the first two permit applications submitted on or before the date of closing.
95

  Final 

engineering designs require an iterative process including the developer, environmental 

consultants and equipment manufacturers to ensure that the final design meets expected permit 

requirements.  By the time the second round of permit applications were filed, Footprint already 

had spent over $3 million on non-refundable development costs, with no guarantee that it would 

clear in FCA 7.
96

 

The third major required permit that Footprint sought  was the Massachusetts Major 

Comprehensive Air Quality Plan Approval.  This Massachusetts state permit was adopted and 

approved pursuant to the state and federal Clean Air Acts and accompanying regulations and 

applies to certain types of emitting facilities.
97

  Before such a facility can be built or modified, a 

comprehensive air quality plan must be submitted to the Massachusetts Department of 

Environmental Protection for review and approval.
98

 

The fourth major required permit was the federal Prevention of Significant Deterioration 

(“PSD”) permit, the only federal permit of the eight major required permits.  The PSD permitting 

                                                 
94

  See id. at  8. 

95
  See id. 

96
  See id. at 13-14. 

97
  See M.G.L. Chapters 11, § 142A-J, 21C, §§ 4 and 6, 21E, § 6; 310 CMR 7.00 et seq.—of which Appendix A 

constitutes the Nonattainment New Source Review Program (established pursuant to the requirements of the federal 

Clean Air Act at 42 U.S.C. §§ 7502 and 7503 and implemented through the regulations approved by EPA pursuant 

to 42 U.S.C. § 7410); 310 CMR 7.02 (4-5)). 

98
  See 310 CMR 7.02(1)(b). 
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program is a Clean Air Act permitting requirement for any new or modified source of air 

pollution including power plants.
99

  While it is a federal permit, issuance of a PSD permit in the 

NEMA/Boston area is controlled by the Massachusetts Department of Environmental Protection 

pursuant to authority delegated by Region 1 of the United States Environmental Protection 

Agency (“EPA”).
100

  The PSD permit application requires, among other things, performance of 

an air quality analysis, preparation of an impact analysis, demonstration that the Best Available 

Control Technology for certain criteria pollutants is being installed and a public notice and 

comment period.
101

 

The Massachusetts Department of Environmental Protection issued both permits on 

January 30, 2014, 13 months after the respective applications were filed.
102

  As discussed further 

below, Footprint’s settlement with the Conservation Law Foundation led to the subsequent 

resolution of any potential appeals by CLF of these permits.
103

  Nevertheless, as set forth in 

detail below, four individuals did appeal the federal PSD permit.
104

  This is the appeal that 

                                                 
99

  See 42 U.S.C. §§ 7470 et seq.; 40 C.F.R. § 52.21. 

100
  In Massachusetts, the EPA administered the PSD permit program through April 2011.  In April 2011, an 

agreement for delegation of the federal PSD program was executed by EPA Region 1 to the Massachusetts 

Department of Environmental Protection.  See Agreement for Delegation of the Federal Prevention of Significant 

Deterioration Program (PSD) by the United Stated Environmental Protection Agency, Region 1 to the Massachusetts 

Department of Environmental Protection (Apr. 11, 2011), available at http://www.epa.gov/region1/communities/

pdf/Agreement4Delegation.pdf.  Like many other aspects of this project, the Footprint Facility was the first PSD 

permit to be considered by the Massachusetts Department of Environmental Protection under this delegation 

agreement.  See Silverstein Affidavit at 11. 

101
  See 42 U.S.C. § 7475. 

102
  See Massachusetts Department of Environmental Protection Letter to Footprint regarding Footprint Power 

Salem Harbor Development LP Air Quality Plan Approval and Prevention of Significant Deterioration Permit 

Transmittal No. X254064, Application No. NE-12-022, at 1 (Jan. 30, 2014) (“approv[ing] the construction and 

operation of the proposed Facility, subject to [certain] conditions” and enclosing the plan approval and PSD Permit), 

available at http://www.mass.gov/eea/docs/dep/air/approvals/final2014/fpshcvrltr14.pdf. 

103
  See CLF Settlement Agreement at 7. 

104
  See PSD Petition for Review. 
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ultimately delayed Footprint’s project beyond its June 1, 2016, obligation date.
105

  From 

application to final issuance (including the resolution of all appeals), the PSD permit process 

took over 20 months.
106

 

4. The Final Round of Permit Applications 

Footprint filed its final round of four permit applications (one state, three local) between 

April and June, 2013.
107

  Unlike the earlier permit applications, these later permits required near-

final development plans with specific details such as architectural blueprints, final stack height, 

detailed demolition and constructions sequencing information, noise analysis, a detailed traffic 

study and a full landscaping plan.
108

  Many of these details could not be finalized until the permit 

process was already far down the path.  Some of these permits—such as the Chapter 91 

Variance—also required evidence that the new power plant was needed, as demonstrated by its 

clearing in the Forward Capacity Market.
109

  The Chapter 91 application also could not be 

processed until a previously-filed permit application had been granted.
110

   

                                                 
105

  See Silverstein Affidavit at 11. 

106
  See id. at 8 (application for PSD permit filed on December 21, 2012); EAB Order (dismissing appeal of PSD on 

September 2, 2014).  To illustrate just how slow the permitting process can be for administrative reasons beyond 

Footprint’s control, even though the EAB denied review of the petition for review of the PSD permit on September 

2, Footprint’s PSD permit still did not become effective until the Massachusetts Department of Environmental 

Protection issued a formal Notice on September 11, 2014.  Moreover, despite the fact that the Clean Air Act 

provides parties whose appeal has been denied by the EAB 60 days to seek review in the United States Circuit Court 

of Appeals, that clock does not begin to run until notice of the denial is published in the Federal Register.  That 

notice was published in the Federal Register on October 2, 2014, see 79 Fed. Reg. 59489 (Oct. 2, 2014), available at 

http://www.gpo.gov/fdsys/pkg/FR-2014-10-02/pdf/2014-23539.pdf, thus effectively transforming a 60-day appeal 

period into a 90-day appeal period (an increase of 50%).  While Footprint does not anticipate that any such appeal 

will impact its ability to finance and construct the Facility—particularly because any appeal to a United States 

Circuit Court of Appeals would not involve a statutory stay of the PSD Permit—this administrative delay is further 

evidence of the types of issues outside of the control of a merchant developer such as Footprint. 

107
  See Silverstein Affidavit at 8-9. 

108
  See id. 

109
  See 310 CMR 9.21(1)(c) (requiring inter alia a finding that the project is “necessary . . . to accommodate an 

overriding municipal, regional, state or federal interest”). 

110
  See 310 CMR 9.11(3)(b)7. 
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a. Chapter 91 Variance 

The fifth required major permit was the Chapter 91 (Massachusetts Public Waterfront Act) 

Variance.
111

  Massachusetts Chapter 91 (The Massachusetts Public Waterfront Act) imposes 

certain restrictions on the use and development of waterfront property.
112

  Among other things 

Chapter 91 requires licenses for projects on waterfront property and also prohibits the use of 

waterfront property for certain industrial uses such as a power plant when the facility does not 

need to be placed next to a source of water.
113

  As a result, even though the new air-cooled 

Facility will have significant benefits to the ecology of Salem Harbor over the existing water-

cooled plant, both a Chapter 91 License and a Chapter 91 Variance were required for the new 

Facility.
114

 

The Massachusetts Department of Environmental Protection could not process the 

Chapter 91 application until the Massachusetts Secretary of Energy and Environmental Affairs 

had issued Footprint a “MEPA” Certificate (the first required permit discussed above).
115

  The 

MEPA Certificate was granted on May 17, 2013, and that same day Footprint filed with the 

Massachusetts Department of Environmental Protection for its Chapter 91 License and 

                                                 
111

  By way of example, we provide a detailed breakdown of the efforts required to obtain the Chapter 91 Variance 

in Appendix A hereto. 

112
  See M.G.L. Chapter 91. 

113
  See M.G.L. Chapter 91, § 14 (“no structures or fill may be licensed on private tidelands or commonwealth 

tidelands unless such structures or fill are necessary to accommodate a water dependent use”). 

114
  Despite the fact that the new Facility is more efficient, cleaner and is being built on the same site as the old 

Salem Harbor facility (although taking up less than 1/3 of the area), Footprint had to get a variance under Chapter 91 

for the Facility because Chapter 91 prohibits the development of such industrial facilities that are not dependent on 

water use without a variance regardless of historical usage.  Under Chapter 91, it does not matter that the new, 

cleaner, air-cooled (thus nonwater-dependant) Facility is replacing a dirtier water-cooled facility.  See M.G.L. 

Chapter 91. 

115
  See 310 CMR 9.11(3)(b)7 (“[I]f the project triggers M.G.L. c. 30, §§ 61 through 62H review, a copy of the 

Environmental Notification Form (ENF) and Certificate from the Secretary of the Executive Office of Energy and 

Environmental Affairs demonstrating compliance with MEPA, with the exception of a joint MEPA Application 

under 310 CMR 9.11(2)(b)4.  For a project subject to MEPA, the Department will not hold a public hearing until the 

Secretary has issued a Certificate on the Final EIR”). 
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Variance.
116

  The Chapter 91 License and Variance was granted on November 1, 2013 and was 

appealed on November 22, 2013.
117

  The appeal was resolved after settlement and issuance of the 

EFSB Certificate as set forth below. 

b. Local Permits 

Footprint also had to obtain three major local permits (the 6th, 7th and 8th major permits 

it needed).  Footprint applied for these permits last as they were not deemed to be on the critical 

path—Footprint anticipated that these permitting processes would be much faster than the state 

and federal processes, which they were, and had already developed substantial local community 

support to further expedite these local permitting processes. 

The sixth required permit was a Special Permit/Site Plan Review from the Salem 

Planning Board.  This comprehensive site survey and construction plan required near-final 

details for everything on the site.
118

  Footprint applied for this permit on April 8, 2013—after 

FCA 7.
119

  The Planning Board conducted six public hearings on the application through the late 

spring and summer of 2013.
120

  On August 1, 2013, the Planning Board unanimously granted the 

                                                 
116

  See May 2013 MEPA Certificate; Silverstein Affidavit at 8; see also In the Matter of the Initial Petition and 

Application of Footprint Power Salem Harbor Dev. LP for a Certificate of Envtl. Impact and Pub. Interest, Docket 

No. EFSB 13-1, Final Decision, at 18 (Feb. 25, 2014) (“EFSB Certificate Final Decision”) (noting that “Footprint 

applied to [the Massachusetts Department of Environmental Protection] for a Chapter 91 Waterways License and a 

Variance on May 17, 2013”), available at http://www.mass.gov/eea/docs/dpu/siting/efsb-13-1-final-decision.pdf. 

117
  See EFSB Certificate Final Decision at 18-19 (“[The Massachusetts Department of Environmental Protection] 

issued a favorable Variance Request and Written Determination . . . on November 1, 2013” and “[o]n November 22, 

2013, CLF and others filed with [the Massachusetts Department of Environmental Protection] a request for an 

administrative appeal of the Written Determination”).  The administrative appeal was dismissed as moot by the Final 

Decision of Massachusetts Department of Environmental Protection Commissioner David W. Cash dated June 2, 

2014.  See In the Matter of Footprint Power Salem Harbor Dev. LP, MassDEP OADR Docket No. 2013-045, File 

No. W13-3886-N, Final Decision (June 2, 2014). 

118
  See Silverstein Affidavit at 9.  

119
  See id. 

120
  See City of Salem Planning Board Decision Regarding Petitions of Footprint Power Salem Harbor Development, 

LP for a Planned Unit Development Special Permit, Site Plan Review and Flood Hazard District Special Permit for 
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requested permit and approved Footprint’s Salem Harbor project.
121

  Two residents appealed this 

approval on August 19, 2013.
122

 

The seventh required permit was the Salem Zoning Board of Appeal Variance 

Application regarding the height of the buildings.
123

  Absent a variance, Salem’s zoning 

ordinance limits building heights within the zone where the power plant site is located to 45 

feet.
124

  Of course, the existing plant is significantly taller (the buildings range in heights up to 

175 feet and the stacks are 250, 430 and 500 feet tall).
125

  Although the new Facility’s maximum 

building height will be substantially shorter than the previously existing structures—126 feet for 

the building and 230 feet for the single common stack—thus constituting a significant 

improvement to the view, a variance is still required because the new buildings still exceed the 

building height limit.
126

  Footprint applied for this permit on May 29, 2013, and the variance was 

unanimously approved one month later on June 28, 2013.
127

  Two residents appealed the 

variance on July 17, 2013.
128

 

                                                                                                                                                             
the Property Located at 24 Fort Avenue (Aug. 1, 2013) (“Salem Planning Board Approval”) (indicating public 

hearings were held on May 2, 2013, May 16, 2013, June 6, 2013, June 20, 2013, July 18, 2013 and July 25, 2013), 

available at http://www.env.state.ma.us/dpu/docs/siting/efsb12-2/8813fpsr5-2a.pdf. 

121
  See id. (indicating board unanimously approved Footprint’s petitions). 

122
  See Furlong v. Footprint Power Salem Harbor Dev. L.P., Case No. ESCV2013-01346 (“Furlong II”), Dkt. No. 

1, Appeal from Salem Planning Board (Mass. Sup. Ct. Essex Cnty. Aug. 19, 2013). 

123
  Footprint also simultaneously applied to the Zoning Board for a Special Permit for an Essential Services Use. 

124
  See Salem Massachusetts Zoning Ordinances, Section 4.1, Table 4.1.1 (indicating maximum height for 

buildings in industrial zones, such as the Salem Harbor Power Station site, is 45 feet), available at 

https://library.municode.com/index.aspx?clientId=14924. 

125
  See Silverstein Affidavit at 4. 

126
  See id. (height of new facility will be 126 feet for building and 230 feet for single stack); Salem Massachusetts 

Zoning Ordinances, Section 4.1, Table 4.1.1 (height restrictions apply to any new construction except with respect to 

certain inapplicable residential exemptions), available at https://library.municode.com/index.aspx?clientId=14924. 

127
  See Silverstein Affidavit at 9; City of Salem, Massachusetts Board of Appeal Decision, at 1 (June 28, 2013) 

(approving Petition of Footprint Power Salem Harbor Development, LP dated May 29, 2013 for a permit to exceed 



29 

The process Footprint endured in the appeal of these two local permits is instructive.  The 

appeals were initially filed in Essex County Superior Court in Salem.
129

  In order to expedite 

appeals, Footprint moved to transfer the cases to the Permit Session of Land Court—a special 

department of the state trial court conducted in Boston that deals exclusively with zoning and 

land use issues.
130

  The Appellants opposed the motion to transfer, which was granted over their 

objections.
131

  “The permit session was created by the Legislature to serve as a specialized 

judicial forum, bound by strict time standards, in order to promote the expeditious resolution of 

permit-based civil cases stemming from large development projects.”
132

  Once in the Permit 

Session of Land Court, Footprint further expedited the appeal by convincing the Land Court that 

it should first rule on whether the appellants had proper legal standing to file the appeal before it 

set a trial on the merits.  After deposing the appellants, Footprint filed motions for summary 

judgment (with supporting briefs and affidavits) seeking dismissal of the appeals on the grounds 

that the appellants lacked standing.  However, before the Court was in a position to rule on the 

standing issue, the appeals became moot as a result of the issuance of a Certificate of 

Environmental Impact and Public Interest (“EFSB Certificate”) by the EFSB discussed below.  

The appellants, who were represented by three different attorneys during the course of the appeal, 

                                                                                                                                                             
the maximum allowable height allowance of 45 feet in an Industrial Zoning District), available at http://www.salem.

com/Pages/SalemMA_ZoningAppealsMin/2013Minutes/BOA_NOD_24_FortAve_06192013_Final.pdf. 

128
  See Furlong v. Footprint Power Salem Harbor Dev. L.P, Case No. ESCV2013-01130 (“Furlong I”), Dkt. No. 1, 

Appeal from Zoning Board Filed (Mass. Sup. Ct. Essex Cnty. July 17, 2013).  The same two residents appealed both 

the Zoning and Planning Board permits.  Compare Furlong I with Furlong II.  One of these appellants was also in 

the group of four people who appealed the PSD permit.  While never formally consolidated, the two local appeals 

were heard together in companion dockets. 

129
  See Furlong I; Furlong II. 

130
  See Furlong I, Dkt. No. 5, Footprint Power Salem Harbor Development LP’s Motion to Remove Actions to 

Land Court and Consolidate (Sept. 23, 2013); Furlong II., Dkt. No. 5 (same) (Sept. 23, 2013). 

131
  Furlong I, Dkt. No. 7, Order of Transfer (Oct. 22, 2013); Furlong II, Order of Transfer (Oct. 22, 2013).  

132
  Buccaneer Dev., Inc. v. Zoning Bd. of Appeals of Lenox, 980 N.E.2d 458, 461 (Mass. App. Ct. 2012). 
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attempted to further delay the matter by disputing the effect of the EFSB Certificate before 

changing their minds and agreeing that it mooted the appeals.
133

  Thus, the question of whether 

the appellants even had standing to bring the appeals in the first instance was never answered.  

This process took 7 months.
134

 

The eighth and final required permit was the Salem Conservation Commission Approval.  

Under section 50-3 of the Salem Ordinances and the state Wetlands Protection Act, the Salem 

Conservation Commission must hold a hearing and approve any application to engage in certain 

activity prohibited under section 50-2 of the Salem ordinances including any substantial change 

to any facility for providing power that is located within 100 feet of any waterway.  Footprint 

filed for this approval on June 13, 2013, and it was unanimously approved on July 31, 2013.
135

  

No appeal was filed. 

The appeals of the Planning Board and Zoning Board approvals were resolved as a result 

of the issuance of the EFSB Certificate, as set forth below.
136

 

5. Settlement and the EFSB Certificate Process 

Massachusetts law provides that in the event a generating facility that has been approved 

by the EFSB is delayed through the denial of any state or local permit or the appeal of any state 

or local permit, an applicant may file a petition for an EFSB Certificate that serves as a 

                                                 
133

  See Furlong I, Plaintiffs’ Response to Footprint Power Salem Harbor Development LP’s Motion to Dismiss 

(Mar. 27, 2014); Furlong II, Plaintiffs’ Response to Footprint Power Salem Harbor Development LP’s Motion to 

Dismiss (Mar. 27, 2014). 

134
  See Furlong I, Judgment of Dismissal - Mass. R. Civ. P. 41(a)(2) (Mar. 27, 2014); Furlong II, Judgment of 

Dismissal - Mass. R. Civ. P. 41(a)(2) (Mar. 27, 2014). 

135
  See Silverstein Affidavit at 9; City of Salem Conservation Commission Order of Conditions—DEP #64-552—

24 Fort Avenue (July 31, 2013) (indicating date of notice of intent filed on June 13, 2013 and approving project on 

July 31, 2013), available at http://www.salem.com/Pages/SalemMA_ConCommMin/2013%20Minutes/64-552%

20Power%20Plant%20order.PDF. 

136
  EFSB Certificate Final Decision at 16-17 (resolving appeals of local Salem permits), available at http://www.

mass.gov/eea/docs/dpu/siting/efsb-13-1-final-decision.pdf. 
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composite certificate incorporating all required permits.
137

  As discussed above, the EFSB 

unanimously voted to direct EFSB staff to draft a Tentative Decision approving Footprint’s 

Petition to Construct (2nd permit discussed above) the Salem Harbor project on July 11, 2013.
138

  

With the filing of the first of the local appeals on July 17, Footprint began the process of 

preparing a Petition to the EFSB seeking an EFSB Certificate.
139

  Footprint filed its Petition on 

August 5, 2013.
140

  On August 8, 2013, the EFSB determined that its regulations prevented it 

from considering Footprint’s Petition until after it issued a final decision approving the Petition 

to Construct.
141

  The EFSB issued its Final Decision approving the Petition to Construct on 

October 10, and permitted Footprint to file its Application for the EFSB Certificate (an 

application must be filed after the Petition) on October 11, 2013.
142

 

Throughout this period, Footprint continued negotiations with CLF, the only group that 

had fully participated in the state permitting processes.
143

  After extensive discussions that, at 

times, included the Mayor of Salem and senior representatives of the Massachusetts Executive 

Office of Energy and Environmental Affairs, Footprint and CLF reached a comprehensive 

settlement on February 18, 2014.
144

  Among other things, the settlement imposed a hard shut-

                                                 
137

  See M.G.L. c. 164, §§ 69K½ - 69O½.  This process is often referred to as an override process because the EFSB 

has the authority to override the rejection of any state or local permit or any appeal of such a permit.  See Silverstein 

Affidavit at 10.  Of course, since none of Footprint’s permits were denied, it was the appeal override that Footprint 

sought from the EFSB.  Each of the local and state boards, commissions and agencies whose permits were at issue in 

the EFSB Certificate proceeding consented to the incorporation of the permits they had already issued into the EFSB 

Certificate.  See id.    

138
  See EFSB Petition to Construct Final Decision at 8. 

139
  See Silverstein Affidavit at 10. 

140
  See EFSB Certificate Final Decision at 4. 

141
  See id. 

142
  See id. 

143
  See Silverstein Affidavit at 5, 9-10. 

144
  See id. at 5. 
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down date on the Facility and provided for annual declining limits on carbon dioxide 

emissions.
145

 

On February 20, 2014, at its public meeting, the EFSB unanimously decided to adopt the 

settlement as a condition to the EFSB Certificate sought by Footprint.
146

  The EFSB 

subsequently issued a Final Decision approving Footprint’s petition for an EFSB Certificate on 

February 25, 2014.
147

  The EFSB Certificate approval was not appealed.  As a result, all seven 

major state and local permits became final and non-appealable.
148

  Six individuals nevertheless 

attempted to appeal the approval of the Major Comprehensive Air Quality Plan (3rd required 

permit discussed above), but this appeal was dismissed as moot because of the EFSB 

Certificate.
149

 

C. Notwithstanding All of Footprint’s Efforts, an Appeal of One Permit Caused Delays 

Outside of Footprint’s Control 

As a result of Footprint’s diligence, by late February 2014, only one permit had not been 

finalized—the federal Prevention of Significant Deterioration (“PSD”) (4th required permit 

discussed above).
150

  It had not been approved until January 30, 2014.
151

  Notwithstanding the 

settlement with the Conservation Law Foundation, on March 3, 2014 four individuals with 

                                                 
145

  See CLF Settlement Agreement at 4-6; see also CLF Press Release. 

146
  See EFSB Certificate Final Decision at 5. 

147
  See id. at 26. 

148
  See id. at 26; id., Ex. A at 5. 

149
  See In the Matter of Footprint Power Salem Harbor Dev. LP, MassDEP OADR Docket No. 2014-004, File No. 

X254064, Final Decision of Massachusetts Department of Environmental Protection Commissioner David W. Cash 

(June 2, 2014). 

150
  See Silverstein Affidavit at 11.  Again, even though this is a federal permit under the Clean Air Act, it is issued 

by the Massachusetts Department of Environmental Protection. 

151
  See Massachusetts Department of Environmental Protection Letter to Footprint regarding Footprint Power 

Salem Harbor Development LP Air Quality Plan Approval and Prevention of Significant Deterioration Permit 

Transmittal No. X254064, Application No. NE-12-022 (Jan. 30, 2014) (approving and enclosing the PSD Permit), 

available at http://www.mass.gov/eea/docs/dep/air/approvals/final2014/fpshcvrltr14.pdf. 
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primarily environmental concerns filed an appeal with the federal Environmental Appeals 

Board.
152

  The state EFSB Certificate could not override this federal appeal.
153

 

The delays caused by the appeal of the PSD permit are entirely outside of Footprint’s 

control.  Despite Footprint’s best efforts, obtaining a PSD permit—even if it is not appealed—

necessarily takes time.  As the EPA has stated, applying for a PSD requires at a minimum that (i) 

the applicant demonstrate it is utilizing the Best Available Control Technology; (ii) permit an 

extensive air quality analysis; (iii) perform any additional impacts analysis; and (iv) allow public 

participation.
154

  According to the EPA, this involves a five-phase process that includes “(1) pre-

application, (2) application, (3) draft permit preparation, (4) public participation, and (5) final 

decision to issue or deny a PSD permit.”
155

  

Each of these phases can take a substantial amount of time, even where, as here, an 

applicant acts expeditiously.  For example, EPA Region 9 has estimated that the draft permit 

preparation stage alone “may take from six months to a year from the time the application is 

deemed complete.”
156

  In Footprint’s case, the Massachusetts Department of Environmental 

Protection took nearly 9 months to complete the draft permit application.
157

  That is certainly not 

                                                 
152

  See PSD Petition for Review. 

153
  See EFSB Certificate Final Decision at 23-24 (finding that the PSD is a federal permit that is outside the 

Board’s authority under the Certificate statute and “[a]ccordingly, the Siting Board will not include the requested 

PSD Permit in the Certificate issued in this proceeding”). 

154
  See EPA Overview of the Prevention of Significant Deterioration Program (describing program in Region 9 but 

requirements for this federal permit are essentially the same in Region 1), http://www.epa.gov/region9/air/permit/

psd-public-part.html (last visited Oct. 2, 2014). 

155
  See EPA Region 9’s PSD Permitting Process (although this details the process in Region 9, essentially the same 

process is applicable in Massachusetts to obtain this federal permit), http://www.epa.gov/region9/air/permit/psd-

issuing.html (last visited Oct. 2, 2014). 

156
  Id. 

157
   See Massachusetts Department of Environmental Protection Draft PSD Permit for Footprint Power Salem 

Harbor Development LP, Application No. NE-12-022, Transmittal No. X254064 (Sept. 9, 2013), available at http://

www.mass.gov/eea/docs/dep/air/approvals/draft/footprint-drpsd.pdf. 



34 

outside of the expected range—in fact it is right in the middle—and for a project of this size it is 

arguably slightly faster than usual. 

The public participation stage can also be very time consuming.  First, a public comment 

period of around 30 days is required—longer if the issuing agency determines there is significant 

public interest.
158

  In Footprint’s case, that comment period commenced the very same day that 

the draft permit application was completed by the Massachusetts Department of Environmental 

Protection, although it was subsequently extended.
159

  The comment period lasted until the 

public hearing on October 10, 2013, or roughly 60 days, which is more than twice the normal 30-

day average (a factor that is within the Massachusetts Department of Environmental Protection’s 

control, not Footprint’s).
160

  After carefully considering all comments, the Massachusetts Department 

of Environmental Protection provided a written response, revised the draft permit and decided to 

issue a final permit, which it did on January 30, 2014, around three and a half months after the 

close of the public comment period.
161

  Thus, Footprint was able to obtain a PSD from the 

Massachusetts Department of Environmental Protection within 13 months of submitting its 

initial application. 

Obtaining a final PSD permit within 13 months of the date of application is a substantial 

feat considering that this process can often take years to navigate in Massachusetts.  For example, 

                                                 
158

  See EPA Region 9’s PSD Permitting Process (although this details the process in Region 9, essentially the same 

process is applicable in Massachusetts to obtain this federal permit), http://www.epa.gov/region9/air/permit/psd-

issuing.html (last visited Oct. 2, 2014). 

159
  See Massachusetts Department of Environmental Protection Press Release, Public Comment Extended Three 

Weeks on Draft Air Quality Permits for Proposed Natural Gas-Fired Power Plant in Salem (Oct. 3, 2013), available 

at http://www.mass.gov/eea/agencies/massdep/news/releases/extended-public-comment-on-footprint-power-permit.

html. 

160
  See Massachusetts Department of Environmental Protection Responses to Comments on Footprint Draft PSD 

Permit, Application No. NE-12-022, Transmittal No. X254064, available at http://www.mass.gov/eea/docs/dep/air/

approvals/final2014/fpshrtc4.pdf. 

161
  See id.; Final Footprint PSD Permit, Application No. NE-12-022, Transmittal No. X254064 (Jan. 30, 2014), 

available at http://www.mass.gov/eea/docs/dep/air/approvals/final2014/cpa-footprint14.pdf. 
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in the case of the Pioneer Valley Energy Center—a 431 MW combined-cycle facility to be built 

in Westfield, MA—the process took nearly 3½ years.
162

  Likewise, the Cape Wind Energy 

Project—an offshore wind generation project being developed near Cape Cod, MA—took more 

than two years from the date of application to obtain a final PSD permit and roughly another five 

additional months to resolve an appeal to the EAB.
163

  Footprint was able to obtain a final PSD 

permit substantially faster than both of these facilities despite having a larger, non-renewable 

project in a more controversial location (near the waterfront and within the NEMA/Boston zone).  

Of course, neither of these facilities had participated in the Forward Capacity Market, nor were 

they determined to be needed for reliability. 

Despite Footprint’s impressive effort, however, more than a month after obtaining the 

PSD permit—on the last possible day, March 3, 2014—four individual “residents of Salem and 

other nearby towns” filed an appeal with the EAB, thus halting any further progress.
164

  

Moreover, these four individuals have resisted all of Footprint’s reasonable efforts to resolve the 

matter (as it was able to do with the other permits and the appeals by CLF).
165

  These four 

individuals were unwilling to accept any settlement that involved development of the Facility, 

despite the NEMA/Boston zone’s imminent need for the Facility’s megawatts.
166
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  See Pioneer Valley Energy Center PSD Application (Nov. 24, 2008) and Final Pioneer Valley Energy Center 

Final PSD (Apr. 12, 2012), both available at http://www.epa.gov/region1/communities/nsemissions.html. 

163
  See Cape Wind Energy Project PSD Application (Dec. 17, 2008); Final Cape Wind Energy Project PSD Permit 

(Jan. 7, 2011); Cape Wind Energy Project Notice of Final PSD Issuance (June 2, 2011), all available at http://www.

epa.gov/region1/communities/nsemissions.html. 

164
  See PSD Petition for Review. 

165
  See Silverstein Affidavit at 5, 11. 

166
  See id. at 5. 
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Although PSD permit appeals are given priority by the EAB, it still took six months to 

resolve.
167

  Footprint could do nothing more to expedite a decision.  And, with a pending PSD 

appeal, it was impossible for Footprint to begin construction on the Facility (due to the statutory 

stay) or to close on financing.
168

  Footprint just had to wait. 

While it was waiting, Footprint did shut down the old Salem Harbor station on May 31, 

2014, in accordance with previous commitments entered into by the prior owner, Dominion.  

Footprint also began site demolition activities and related efforts, but without final permits and 

financing it became impossible for Footprint to complete construction in time for its June 1, 2016 

Capacity Supply Obligation.
169

  Footprint would have met its deadline absent this final appeal.
170

 

The Environmental Appeals Board recently rejected the PSD permit appeal by order 

dated September 2, 2014—six months to the day after the appeal was filed.
171

  It found the 

appeal to be entirely meritless.
172

   

D. Footprint Incurred Significant Costs in Its Efforts to Promptly Navigate the Permitting 

Process 

As of June 2014, Footprint has invested approximately $29 million in development 

costs,
173

 including $400,000 of which it spent before it even acquired the Salem Harbor facility.
174

  

                                                 
167

  In re ConocoPhillips Co., PSD Appeal 07-02, Order (EAB Sept. 26, 2007) (noting the Board’s ongoing practice 

of assigning PSD permit appeals the highest priority on its docket, relative to other appeals where resolution of the 

appeal is not a prerequisite to a facility’s construction or operation); see Silverstein Affidavit at 11. 

168
  See Silverstein Affidavit at 12-13. 

169
  See id. at 13-14. 

170
  See id. at 11. 

171
  See EAB Order. 

172
  See id. 

173
  These development costs are limited solely to third-party costs and do not even include the substantial 

investment in time and money by Footprint’s principals or the plant employees working on the project, nor do they 

include site acquisition, demolition or remediation expenses—all of which are being borne by Footprint. 

174
  See Silverstein Affidavit at 13-14. 
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A substantial portion of these costs were incurred in connection with Footprint’s efforts not only 

to navigate the regulatory process but to do so on an expedited basis. 

E. There Is Nothing More Footprint Could Have Done to Complete the Permitting Process 

Any Earlier 

As all of the above demonstrates, the delay in Footprint’s ability to meet the start of its 

June 1, 2016 Capacity Supply Obligation is entirely outside of Footprint’s control.  Including 

before it purchased the site, Footprint did everything within its power to complete the permitting 

process in time to obtain financing and complete construction.  The actions of others—four 

individuals appealing a single federal permit, notwithstanding an earlier settlement with like-

minded parties—caused the delay. 

III. THE DEFERRAL IS CRITICAL TO THE CONSTRUCTION OF THE FACILITY  

The delays associated with resolving the appeal of the PSD permit have impaired 

Footprint’s ability to procure the financing necessary to actually construct the Facility.  Without 

a deferral, these delays will have effectively reduced the Facility’s capacity revenue lock-in 

period from five to four years.  Five years is barely enough to finance a new merchant project in 

New England and, in fact, the lock-in period recently was increased to seven years.
175

  Four 

years is not enough.  Thus, the deferral is critical to ensuring that the project can be built. 

As is the case with the development of most projects of this size, Footprint is relying on 

financing in order to obtain the nearly $1 billion necessary to actually construct the Facility.
176

  

Potential investors in such projects require that the project will have some locked-in revenue 

                                                 
175

  See ISO New England Inc., 147 FERC ¶ 61,173 at P 56 (granting ISO-NE’s request to extend the lock-in period 

from five to seven years because, among other things, the “Filing Parties have sufficiently demonstrated that, in the 

circumstances here, extending the lock-in period is an appropriate way to provide investor assurance”) (rehearing 

requested).  This change will go into effect in FCA-9, which is scheduled to be run in February 2015 for 

commitments starting on June 1, 2018. 

176
  See Silverstein Affidavit at 12-13. 
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stream during its initial period of Commercial Operation.  Unfortunately, pricing certainty for 

only four years of capacity payments does not provide enough of a stable revenue stream to 

make financing of a project of this size attractive to potential financiers, particularly in New 

England where no other merchant generator has built a project relying solely on the 

FCM.
177

  Thus, prior to resolution of the PSD permit appeal to the EAB and issuance of the 

Commission’s order approving the ISO-NE Deferral Filing, Footprint simply was not in a 

position to finalize the necessary financing.   

With the denial of the EAB Appeal and the Commission’s approval of the Deferral 

Process, Footprint believes that it is now in a position, upon approval of this application, to 

procure the long-term financing required to construct the facility.
178

  In a project of this 

magnitude, long-term investors have demonstrated a low risk tolerance.  Until Footprint had a 

clear path to financial close, it was not in a position to seek a deferral, and that path could not be 

illuminated until the Commission issued its deferral order.  Footprint now believes it has a clear 

path to obtaining financing, but an approved deferral is essential.
179

   

The use of financing to develop new infrastructure assets is not unusual or unanticipated, 

particularly for a merchant project.  Nor is the fact that a stable revenue stream will be required 

to obtain such financing.  Indeed, the Commission explicitly recognized that the five-year lock-in 

                                                 
177

  See id.; Warner Affidavit at 4.  Moreover, those who participated in the last wave of merchant generation in 

New England at the turn of the century faced bankruptcy due to the failure of earlier efforts to provide for a stable 

New England capacity market.  See, e.g.¸ Blumenthal v. NRG Power Mktg., Inc., 103 FERC ¶ 61,344 at PP 5-6 

(2003) (discussing certain potential impacts of NRG bankruptcy).  

178
  See Warner Affidavit at 3. 

179
  See id. at 3-4. 
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“is intended to provide predictable revenues and facilitate financing for new capacity.”
180

  

Footprint’s experience has demonstrated that the Commission’s determinations were not wrong. 

PARTIES AND COMMUNICATIONS 

As described in greater detail above, Footprint is a private merchant generator that is 

developing a new 674 MW quick-start, natural gas-fired facility at the site of the old Salem 

Harbor Power Station.   

Correspondence and communications in this proceeding should be addressed to the 

names in the signature block below. 

STANDARD OF REVIEW 

This filing is submitted pursuant to section 205 of the FPA and ISO-NE’s Commission-

approved Deferral Process.  Under section 205, the Federal Energy Regulatory Commission 

should approve a filing if it is “‘just and reasonable.’”
181

  For all of the reasons stated above, the 

deferral requested herein is just and reasonable. 

WAIVER OF PART 35 FILING REQUIREMENTS 

Footprint respectfully requests that the Commission waive the section 205 filing 

requirements set forth in Part 35 of the Commission’s regulations, 18 C.F.R. Part 35 et seq., to 

the extent such filing requirements are applicable.  As the D.C. Circuit has held, decisions over 

waiver are generally within FERC’s discretion as “‘Congress, through § 205, has clearly 

delegated waiver discretion to the Commission and not to the courts.’”
182

  Part 35 of the 

Commission’s regulations, 18 C.F.R. Part 35 et seq., sets forth, among other things, certain 
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  Devon Power LLC, 115 FERC ¶ 61,340 at P 16 (2006).  

181
  Atl. City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 2002) (quoting City of Winnfield v. FERC, 744 F.2d 871, 

876 (D.C. Cir. 1984)). 

182
  NSTAR Elec. & Gas Corp. v. FERC, 481 F.3d 794, 799 (D.C. Cir. 2007) (citation omitted). 
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default filing requirements for a filing made under FPA section 205.  The Commission has 

previously found good cause to waive such filing requirements where, for example, the 

information was nonexistent or had limited application to the proceedings.
183

 

Such default filing requirements should not apply where, as here, the Commission has 

specifically indicated the criteria that must be satisfied to obtain the requested relief.
184

  In 

approving ISO-NE’s proposed Deferral Process, the Commission adopted the specific standards 

therein, which identify the three specific criteria a deferral application must satisfy.  Footprint 

has fully addressed each of those specific requirements above and thus has satisfied the specific 

requirements necessary to obtain a deferral under the Commission-approved Deferral Process 

provided in ISO-NE’s Tariff.
185

  Accordingly, the Commission can and should waive its Part 35 

filing requirements because those default requirements would require Footprint to submit 

information that is both nonexistent and irrelevant to these proceedings. 

 

  

                                                 
183

  See, e.g., S. Co. Servs., Inc., 46 FERC ¶ 61,007 at 61,037 (1989) (granting request to waive certain filing 

requirements of section 35.13 because they “have limited application” to the issues); Va. Elec. & Power Co., 31 

FERC ¶ 61,197 at 61,405 (1985) (granting request to waive section 35.13 filing requirements because “section 35.13 

does not require the filing of nonexistent information”). 

184
  Moreover, this deferral pursuant to ISO-NE’s proposed Rule Change is associated with the FCM and not 

traditional “rates” thus, to the extent necessary, further supporting Footprint’s requested waiver of the Part 35 filing 

requirements. 

185
  See ISO-NE Tariff § III.13.1.10. 
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CONCLUSION 

Although Footprint has exercised all reasonable diligence in developing the Facility, for 

reasons beyond Footprint’s control, the Facility will not reach Commercial Operation by the start 

of the Capacity Commitment Period—June 1, 2016.  Without a deferral, Footprint will not be 

able to build the Facility.  As a recent reliability study by ISO-NE demonstrates, the Facility is 

needed to address reliability needs in the Boston area.  Accordingly, Footprint submits that it has 

satisfied the criteria for obtaining a deferral under the Commission-approved Deferral Process 

and that a deferral is otherwise just and reasonable. 

Footprint therefore respectfully requests that the Commission defer the start of 

Footprint’s Capacity Supply Obligation until June 1, 2017. 

Respectfully submitted, 

 

                                                  /s/                  

Scott G. Silverstein 

President and COO 

FOOTPRINT POWER, LLC 

1140 Route 22 East 

Suite 303 

Bridgewater, NJ 08807 

(908) 864-4905 

John N. Estes 

Paul F. Wight 

Andrew R. Corcoran 

SKADDEN, ARPS, SLATE,  

   MEAGHER & FLOM LLP 

1440 New York Avenue, N.W. 

Washington, DC 20005 

(202) 371-7365 

 

Counsel for Footprint Power  

Salem Harbor Development LP 

 

 

October 7, 2014 



 

 

APPENDIX A 

The Chapter 91 Variance: A Case Study of Regulatory Complexity 

 

As an example of the complexity associated with obtaining even just one of the requisite 

permits, below is the Massachusetts Department of Environmental Protection’s description of the 

procedure for obtaining a variance under Chapter 91:
186

 

ENF Filing - Prior to filing an application for a Chapter 91 license for a 

nonwater-dependent use project, the proponent must file an Environmental 

Notification Form (ENF) with the Massachusetts Environmental Policy Act 

(MEPA) Unit.  If the project exceeds the MEPA thresholds set forth in 301 CMR 

11, a copy of the ENF Certificate must be included with the Chapter 91 

application.  Additionally, if an EIR (Environmental Impact Report) is required, 

certification of said report must be obtained before [the Massachusetts 

Department of Environmental Protection] may publish public notice of a Chapter 

91 application. 

Chapter 91 Application Filed - Upon receipt of a license application, the 

Waterways Regulation Program performs a preliminary review to determine its 

accuracy and completeness. . . .  

Determining Water Dependency - Once an application is assigned to a reviewer, 

the Waterways Regulation Program will classify the project as either water-

dependent or nonwater-dependent. . . .  

Public Notice - Following determination of water-dependency, the Waterways 

Regulation Program sends a notice of license or permit application to the 

applicant or his/her representative for publication and distribution to property 

abutters and to certain municipal, state, and federal officials or agencies. . . . The 

applicant is required, at his/her own expense, to publish the notice in one or more 

newspapers that have general circulation in the area affected by the project.  

Publication of the notice begins a 30 day public comment period (15 calendar 

days for permit applications) during which the Waterways Regulation Program 

will accept written comment from any person. 

Public Hearing - In the case of nonwater-dependent projects, the Department will 

hold a public hearing within the city or town where the project is located. 

                                                 
186

  Despite the fact that the new Facility is more efficient, cleaner and is being built on the same site as the old 

Salem Harbor facility (although taking up less than 1/3 of the area), Footprint had to get a variance under Chapter 91 

for the Facility because Chapter 91 prohibits the development of such industrial facilities that are not dependent on 

water use without a variance regardless of historical usage.  Under Chapter 91 it simply does not matter that the new, 

cleaner, air-cooled (thus nonwater-dependant) Facility was actually replacing a dirtier water-cooled (thus water-

dependent) facility. 
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Written Determination - For nonwater-dependent projects and for water-

dependent projects [the Massachusetts Department of Environmental Protection] 

intends to deny, the Department will issue a written determination of its intent to 

issue or deny a license. . . .  

Appeal Period - Following the issuance of the Written Determination, there is a 

21-day appeal period. . . .  

File Completion - Upon expiration of the public comment period, the Waterways 

Regulation Program awaits receipt of any outstanding information required to 

complete the application.  In addition, the Waterways Regulation Program will 

request written response from the applicant to written comments received during 

the comment period.  Upon receipt of this information, the file will be deemed 

administratively complete and the final regulatory and technical review process 

begins.  During technical review, the Waterways Regulation Program reviews the 

project to ensure conformance with the standards governing all projects in 310 

CMR 9.31-9.50. 

License Issuance and Fee Payment - If the Department decides to issue a license, 

the applicant is notified in writing of any required fees. . . .  Once payment is 

made, the license will be issued. 

****
187

 

As the above demonstrates, not only is this a complicated process, but Footprint could not 

even begin this process until after it obtained a MEPA Certificate.  Footprint applied for its 

MEPA Certificate at the time it acquired the Salem Harbor Facility in August 2012.
188

  It did not 

obtain the final certificate, however, until roughly 10 months later.
189

  Although Footprint 

understands this is among the fastest any generating facility has ever obtained a MEPA 

Certificate,
190

 this still means that Footprint was not even legally eligible to apply for a Chapter 

91 Variance until roughly 10 months after it acquired Salem Harbor. 

                                                 
187

  Available at http://www.mass.gov/eea/agencies/massdep/water/watersheds/chapter-91-the-massachusetts-pub

lic-waterfront-act.html. 

188
  See n.77, supra. 

189
  See Silverstein Affidavit at 6-7. 

190
  It is estimated that obtaining a MEPA Certificate normally takes “at least one year.”  See, e.g., Ocean 

Renewable Energy, Massachusetts Environmental Policy Act (June 21, 2012) (noting that “Process Time” for 
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Moreover, although Footprint was able to obtain a Chapter 91 Variance in less than 6 

months from the date of its application, an appeal was filed on the last possible day, November 

22, 2013.
191

  This appeal became moot when the EFSB Certificate was issued in February 2013.  

The Chapter 91 Appeal was not finally dismissed as moot until June 2, 2014.
192

  Thus, even 

given Footprint’s extraordinary efforts and diligence, it took almost 22 months to obtain a final 

non-appealable Chapter 91 Variance including satisfying all prerequisites and resolving all 

appeals. 

 

                                                                                                                                                             
MEPA approval is “at least one year”), http://www.oceanrenewableenergy.com/content/massachusetts-environment

al-policy-act (last visited Oct. 2, 2014). 

191
  See Silverstein Affidavit at Ex. 3 at 2. 

192
  See id. 



 

 

 

 

 

 

 

 

 

 

Attachment A 



UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Footprint Power Salem Harbor 

Development LP 

) 

) 
Docket No. ER15-___-000 

 

TESTIMONY OF SCOTT G. SILVERSTEIN 

ON BEHALF OF FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP 

 

 

1 

I. WITNESS IDENTIFICATION 1 

Q: Please state your name, position and business address. 2 

A: My name is Scott G. Silverstein.  I am President and Chief Operating Officer of 3 

Footprint Power LLC (“Footprint Power”).  Footprint Power indirectly owns over 70 4 

percent of Footprint Power Salem Harbor Development LP (“Footprint”), with the 5 

remaining minority interests held indirectly by two individuals who are partners in the 6 

development project.  My business address is 1140 Route 22 East, Suite 303, 7 

Bridgewater, NJ 08807. 8 

Q: Please describe your educational background and professional experience. 9 

A: I have a Bachelor of Arts degree in Political Science with a minor in History 10 

magna cum laude from Boston University and a J.D. cum laude from the Georgetown 11 

University Law Center.  I have over twenty years of experience in the energy sector, 12 

which includes, prior to the founding of Footprint Power, working as (i) an associate in 13 

the energy practice of Hogan & Hartson LLP’s Washington, D.C. office; (ii) Vice 14 

President, Chief Regulatory and Asset Optimization Counsel at Sithe Energies, Inc.; (iii) 15 

Senior Vice President, Regulatory Affairs at K Road Power Management LLC and EBG 16 

Holdings; and (v) President of Energy Market Strategy Group LLC.  Peter Furniss—17 
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Footprint Power’s Chief Executive Officer—and I founded Footprint Power in October 1 

2009. 2 

II. BACKGROUND  3 

Q: What is the purpose of your testimony? 4 

A: My testimony here is to provide an overview of the facts and circumstances 5 

relating to Footprint’s acquisition and redevelopment of the Salem Harbor Power Station 6 

(“Salem Harbor”).  In particular, my testimony describes Footprint’s efforts to navigate 7 

the federal, state and local regulatory processes associated with developing a new 674 8 

MW quick-start, combined-cycle natural gas facility at the site (the “Facility”) and the 9 

circumstances relating to certain delays in the development of the Facility. 10 

Q: Please describe the basic business model of Footprint Power. 11 

A: Footprint Power was founded in October 2009 for the purpose of working with 12 

stakeholders to develop and implement solutions to the unique environmental, economic 13 

and physical implications for owners, communities, grid operators and other stakeholders 14 

associated with shutting down aging fossil-fuel generating facilities.  Our theory was, and 15 

remains, a simple one—that the best way to ensure the successful shut down, 16 

remediation, redevelopment and repurposing of existing, obsolete coal- and oil-fired 17 

power plants is to work together with the incumbent owners of those facilities and 18 

communities in which they are located to plan a new life for the sites. 19 
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III. FOOTPRINT’S ACQUISITION OF SALEM HARBOR AND ITS PLANS 1 

FOR A NEW FACILITY 2 

Q: Please describe how Footprint came to acquire the Salem Harbor Power 3 

Station. 4 

A: In early 2010, Footprint Power identified the aging coal- and oil-fired Salem 5 

Harbor Power Station, then owned by Dominion Energy Salem Harbor, LLC 6 

(“Dominion”), as a facility that was likely to be retired soon.  For a variety of reasons, 7 

Footprint Power determined that Salem Harbor was a good potential first target for 8 

redevelopment.  In April 2010, Footprint Power began meeting with numerous local and 9 

regional stakeholders to discuss potential redevelopment of Salem Harbor and gauge 10 

potential community support for such a project.  Among others, Footprint Power met 11 

with business and civic leaders in Salem, including Salem’s Mayor and members of 12 

Salem’s legislative delegation, as well as a regional environmental advocacy group—the 13 

Conservation Law Foundation (“CLF”)—that had historically opposed the existing Salem 14 

Harbor facility.  Footprint also began discussing the Facility with the Salem Alliance for 15 

the Environment (“SAFE”)—a local environmental advocacy group—as a result of its 16 

meetings with CLF.  Footprint Power’s discussions with SAFE not only helped Footprint 17 

improve its redevelopment plans but also resulted in strong support for the Facility from 18 

SAFE.  Based in part on the favorable impression Footprint Power got from these 19 

preliminary stakeholder meetings, Footprint Power began seriously discussing a possible 20 

acquisition of Salem Harbor with Dominion.  Following extensive negotiations, Footprint 21 

acquired Salem Harbor from Dominion on August 3, 2012.  22 
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Q: What are Footprint’s general plans for redeveloping Salem Harbor? 1 

A: Footprint is developing a new, more efficient Facility to replace the vintage 2 

generating facility at Salem Harbor.  Footprint has already performed an extensive 3 

subsurface site characterization to identify areas of particular concern for remediation.  4 

Footprint is currently in the process of demolishing and remediating the vintage oil- and 5 

coal-fired facility.  Once demolition and remediation are complete, Footprint will begin 6 

construction of the new Facility.  The new Facility will be a gas-fired, combined-cycle 7 

facility with a maximum capacity of 674 MW, which will include two state-of-the-art, 8 

efficient, low emission, quick-start natural gas turbine generators; two steam turbine 9 

generators; and two heat recovery steam generators, along with pollution control 10 

equipment.  The Facility’s quick-start capabilities are impressive—about half of the full 11 

output of the Facility will be available in 10 minutes, and the entire 674 MW output of 12 

the Facility will be available within the next half hour. 13 

Despite these impressive capabilities, the new Facility will still be substantially 14 

physically smaller than the previously existing 745 MW facility.  It will only cover a 15 

roughly 20-acre portion of the 65-acre Salem Harbor site due, in part, to the elimination 16 

of any need for a coal pile or fuel-oil storage tanks.  Moreover, the new Facility’s 17 

physical structures will be significantly smaller in dimension; whereas the old Salem 18 

Harbor facility included buildings ranging in height up to 175 feet and three stacks that 19 

were roughly 250, 430 and 500 feet tall, the new Facility will have a maximum building 20 

height of only 126 feet and a single common stack of only 230 feet.  Moreover, the 21 
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Facility’s architecture and landscaping are specifically designed to minimize the 1 

Facility’s visual impact while also improving its aesthetic appeal. 2 

Q: How have local and regional stakeholders reacted to Footprint’s 3 

redevelopment plans for Salem Harbor? 4 

A: Although the majority of stakeholders, including the Mayor and other elected 5 

officials, the Salem Alliance for the Environment and the Salem Harbor’s employees 6 

union, have all been supportive of Footprint’s plans for Salem Harbor, a very small but 7 

vocal minority has opposed development of the new Facility.  A handful of individuals 8 

had originally joined with the regional environmental advocacy group CLF in appealing 9 

several of Footprint’s permits, but Footprint was able to successfully address CLF’s 10 

concerns resulting in a settlement agreement that was executed in February 2014.  11 

Negotiation of this settlement was facilitated by the participation of the Mayor of Salem, 12 

and senior representatives of the Massachusetts Executive Office of Energy and 13 

Environmental Affairs.  Following settlement with CLF, however, four individual 14 

residents that had originally been allied with CLF continued to oppose the project.  These 15 

individuals were unwilling to consider any compromise that included the development of 16 

any new fossil fuel facility at Salem Harbor.  Instead, these individuals argued that any 17 

and all new energy resources in the area should be strictly renewable resources 18 

notwithstanding current technological limitations, the Salem Harbor site’s historical use 19 

and the imminent local reliability need. 20 
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IV. FOOTPRINT’S EFFORTS TO DEVELOP THE FACILITY 1 

Q: When did Footprint first begin to take action to develop the Facility? 2 

A: Footprint first began to take affirmative steps to develop the new Facility while it 3 

was still negotiating the acquisition of Salem Harbor with Dominion.  During these 4 

negotiations Footprint and Dominion entered into a site option agreement which 5 

permitted Footprint to take certain initial development steps.  First, it allowed Footprint 6 

to submit an interconnection request for the new Facility in January 2012 while it was 7 

still in negotiations with Dominion.  Second, it allowed Footprint at the same time to 8 

begin the process of qualifying the Facility for participation in ISO New England’s 9 

(“ISO-NE”) seventh Forward Capacity Auction (“FCA 7”).  Indeed, roughly eight 10 

months before it even acquired the Facility, Footprint submitted a show of interest in 11 

participating in FCA 7 to ISO-NE.  Footprint eventually bid the Facility into FCA 7 in 12 

February 2013 and it cleared in merit, which is—to my knowledge—the first and only 13 

time as of the date of this affidavit that a new, unsubsidized or non-state sponsored non-14 

intermittent New Resource has cleared in ISO-NE’s Forward Capacity Market. 15 

Q: When did Footprint first begin the process of applying for the necessary 16 

permits and regulatory approvals to build the Facility? 17 

A: Footprint began the extensive work necessary to prepare and file the requisite 18 

permit applications while it was still in the process of negotiating the eventual acquisition 19 

of Salem Harbor with Dominion.  We engaged permitting counsel and technical experts 20 

immediately upon submitting the Show of Interest for FCA 7.  These consultants 21 

immediately began to prepare the myriad studies and detailed analyses required to submit 22 

state, local and federal permits.  As a result, Footprint was able to apply for the first two 23 
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major state permits on the very same day that it acquired Salem Harbor, August 3, 2012.
1
  1 

Specifically, on July 31, 2012 (several days before it even acquired Salem Harbor), 2 

Footprint filed an Environmental Notification Form under the Massachusetts 3 

Environmental Policy Act (“MEPA”) and on the day the site was acquired it filed a 4 

Petition to Construct with the Massachusetts Energy Facilities Sitting Board (“EFSB”). 5 

After an exhaustive process that included several rounds of public comment, a 6 

Draft Environmental Impact Report and a Final Environmental Impact Report, Footprint 7 

was issued a MEPA Certificate by the Massachusetts Secretary of Energy and 8 

Environmental Affairs on May 17, 2013.  On June 17, 2013, the Secretary also issued a 9 

Public Benefits Determination for the Facility.  A true and correct copy of the Secretary’s  10 

Public Benefits Determination is attached hereto as Exhibit 1. 11 

Similarly, the EFSB granted Footprint’s Petition to Construct on October 10, 12 

2013 after an extensive public process that lasted roughly 14 months and included a 13 

public hearing in Salem and evidentiary hearings that involved 10 days of testimony over 14 

the course of a month as well as two public meetings of the EFSB.  My understanding is 15 

that in practice this process often takes 16 months or longer, despite the fact that, by 16 

statute, the EFSB must grant or deny such petitions within 12 months of filing. 17 

While both of these permit processes took a substantial amount of time, neither of 18 

them independently caused any delay to the critical path of the Facility’s development. 19 

                                                 
1
  The various local, state and federal permit applications discussed herein are quite voluminous and 

thus are not attached as exhibits hereto.  If, however, the Commission wishes to review the actual 

applications I am happy to provide them. 
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Q: Please briefly describe the major permits that Footprint was required to 1 

obtain for the Facility and Footprint’s efforts to obtain these permits? 2 

A: In addition to the MEPA Certificate and EFSB Petition to Construct described 3 

above, Footprint was required to obtain numerous other major federal, state and local 4 

permits in order to build and operate the Facility.  Footprint filed for these additional 5 

permits on a rolling basis as many required progressively more advanced modeling and 6 

analysis to be completed as well as substantially more developed site plans and 7 

construction details than those Footprint included in the MEPA certificate application and 8 

EFSB petition applications submitted on the date of closing.  These permits, listed in the 9 

order for which Footprint submitted its applications, include the following: 10 

Major Comprehensive Air Quality Plan:  Footprint submitted a Major 11 

Comprehensive Air Quality Plan for the Facility to the Massachusetts Department of 12 

Environmental Protection on December 21, 2012. 13 

Prevention of Significant Deterioration (“PSD”) Permit:  As with the Major 14 

Comprehensive Air Quality Plan, Footprint submitted an application for this permit to  15 

the Massachusetts Department of Environmental Protection on December 21, 2012.  16 

Together, the Air Quality Plan and the PSD permit comprise the Facility’s air permits. 17 

Massachusetts Chapter 91 Variance:  As a prerequisite for applying for this 18 

permit, Footprint was required to first obtain a MEPA Certificate.  Footprint obtained a 19 

MEPA Certificate on May 17, 2013 and applied for a Chapter 91 Variance with the 20 

Massachusetts Department of Environmental Protection that same day.  A true and 21 

correct copy of Footprint’s Chapter 91 License is attached hereto as Exhibit 2. 22 
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Salem Planning Board Site Review Plan:  In order to obtain approval from the 1 

Salem Planning Board, Footprint was required to submit near-final details for nearly 2 

every aspect of the Facility and Salem Harbor site.  Footprint applied for this approval on 3 

April 8, 2013. 4 

Salem Zoning Board of Appeal Variance:  Even though the new Facility building 5 

and stack will be substantially shorter than those of the existing facility, because 6 

Footprint’s proposed Facility exceeds Salem’s maximum zoning height restrictions it was 7 

still required to seek a variance from the Salem Zoning Board of Appeal.  Footprint 8 

applied for this variance on May 29, 2013. 9 

Salem Conservation Commission:  Footprint was also required to get approval 10 

from the Salem Conservation Commission in order to build the Facility.  Footprint filed 11 

for this approval on June 13, 2013. 12 

The regulatory process that Footprint faced to obtain all of the above permits was 13 

a gauntlet of applications, orders and appeals.  A visual chronological demonstration of 14 

this process is attached hereto as Exhibit 3.  15 

Q: Did Footprint obtain all of these permits? 16 

A: Yes.  Footprint obtained all of the permits it has sought.  Each permit that 17 

was passed by a multi-member board or commission was granted without a single vote 18 

being cast against it. 19 

Q: Were any of Footprint’s permit approvals appealed and did the resolution of 20 

any such appeals delay Footprint’s progress? 21 

A: Yes.  A number of these permits were initially appealed by CLF, but those 22 

appeals were all resolved as part of Footprint’s settlement with CLF.  Following 23 
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settlement with CLF, however, four individual residents that had originally been allied 1 

with CLF continued to object to the Facility and continued to pursue appeals of the 2 

requisite permits.  With the exception of the PSD permit, these remaining appeals were 3 

resolved when Footprint obtained an EFSB Certificate. 4 

Q: What is an EFSB Certificate? 5 

A: A project for which the EFSB has approved a petition to construct may seek an 6 

EFSB Certificate if the project is delayed through the denial of any state or local permit 7 

or the appeal of any state or local permit.  If granted, the EFSB Certificate serves as a 8 

composite certificate incorporating all required state and local permits.  As a result, a 9 

final non-appealable EFSB Certificate resolves any such pending appeals and thus the 10 

EFSB Certificate process is sometimes referred to as an override process.  In our case, all 11 

of the permits had been granted and each of the boards, agencies and commissions whose 12 

permits were at issue consented to the incorporation of the permits that they had issued 13 

into the EFSB Certificate.  Footprint began the process of preparing a Petition to the 14 

EFSB for such a certificate immediately after the first appeal of a local Salem permit was 15 

filed on July 17, 2013.  At that point, the EFSB had voted to approve the Petition to 16 

Construct, but had not yet reviewed or approved the written decision evidencing that 17 

approval.  Although Footprint initially filed a petition for an EFSB Certificate on August 18 

5, 2013, the EFSB determined that it could not consider that petition until after it had 19 

issued the written decision approving Footprint’s Petition to Construct.  Thus, Footprint 20 

was not permitted to file its application for an EFSB Certificate until October 11, 2013—21 

the day after the EFSB issued its Final Decision approving Footprint’s Petition to 22 
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Construct.  Footprint’s petition for an EFSB Certificate was granted on February 25, 1 

2014.  The EFSB Certificate was not appealed, thus rendering all state and local permits 2 

final and non-appealable. 3 

Q: Did the EFSB Certificate resolve all potential appeals? 4 

A: No.  The EFSB Certificate mooted the then-pending appeals of the Salem 5 

Planning Board and Salem Zoning Board of Appeal approvals as well as potential 6 

challenges to the state permits issued by the Massachusetts Department of Environmental 7 

Protection.  Although  the Massachusetts Department of Environmental Protection also 8 

issued the PSD permit, it did so under authority delegated to it by Region 1 of the U.S. 9 

Environmental Protection Agency (“EPA”).  As a result, the EFSB concluded that it did 10 

not have authority to include this federal permit within the scope of its override 11 

Certificate.   12 

Q: Was the PSD permit appealed? 13 

A: Yes.  Four individuals appealed the issuance of the PSD permit to the 14 

Environmental Appeals Board (“EAB”), an independent adjudicatory body within the 15 

EPA.  Despite Footprint’s best efforts and its request that the EAB expedite its 16 

consideration of the appeal, that appeal was not resolved until September 2, 2014 when 17 

the EAB dismissed the appellants’ petition for review.  This PSD permit appeal to the 18 

EAB is what ultimately delayed Footprint’s ability to complete the Facility prior to its 19 

June 1, 2016 capacity commitment commencement.  Indeed, absent this final appeal of 20 

the PSD Permit, Footprint would have likely met its deadline and a deferral would not 21 

have been necessary.  22 
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Q: Why did the appeal of the PSD Permit to the EAB delay Footprint? 1 

A: Footprint is a true merchant generator.  It is not a subsidized or state-sponsored 2 

project and it does not have the support of a large parent utility.  Instead Footprint is 3 

relying entirely on capacity auction revenue to support the financing necessary to obtain 4 

the nearly $1 billion necessary to construct the Facility.  Due to the uncertainty associated 5 

with the pending appeal of the PSD permit appeal, regardless of its lack of merit, until 6 

that appeal was finally resolved it was impossible for Footprint to procure the necessary 7 

financing or begin construction.  Moreover, the appeal of the PSD permit to the EAB, by 8 

statute, stays the effectiveness of the PSD permit.  And a project cannot begin 9 

construction until it has an effective PSD permit.  As a result, even if Footprint had the 10 

financial wherewithal to begin construction, it was legally barred from doing so during 11 

the pendency of the EAB appeal. 12 

The PSD permit appeal has now been dismissed and the uncertainty has been 13 

removed, but the delay associated with resolving that appeal continues to interfere with 14 

Footprint’s ability to procure the necessary financing.  After clearing FCA 7, Footprint 15 

elected a five-year lock-in of its capacity payments.  As a result of the delays associated 16 

with the appeal of the PSD Permit, however, the Facility will not achieve Commercial 17 

Operation prior to the commencement of the 2016-2017 capacity commitment period.  18 

Thus, for this first year of the five-year lock-in period Footprint may not be entitled to the 19 

complete and stable revenue stream that this locked-in capacity payment represented and 20 

Footprint may only be able to obtain four (not five) years of complete locked-in capacity 21 

payments.  Potential investors in merchant energy projects such as the Facility require 22 
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some locked-in revenue stream and four years of capacity payments is simply not enough 1 

of a stable revenue stream to make financing of a merchant project in New England of the 2 

Facility’s size feasible.  This is particularly true given that no other merchant generator 3 

has built a project in New England based solely on Forward Capacity Market revenue.  4 

Accordingly, without a deferral of its capacity supply obligation, the delays associated 5 

with the PSD permit appeal may provide the appellants with a way to defeat the project 6 

regardless of the EAB’s determination in September 2014 that the appeal of the PSD 7 

permit lacked merit. 8 

Despite the uncertainty caused by the pending PSD permit appeal and the delays 9 

associated with resolving those appeals, Footprint has continued to take steps to move the 10 

project toward the finish line.  Among other things, Footprint shut down the old Salem 11 

Harbor station on May 31, 2014 as per its commitment to Dominion and subsequently 12 

has begun demolition of the old facility and remediation of the site. 13 

Q: What developmental costs has Footprint incurred in connection with its 14 

efforts to build the Facility? 15 

A: Although Footprint is relying substantially on financing to obtain the roughly $1 16 

billion necessary to construct the facility, it has nonetheless expended substantial out-of-17 

pocket development costs in order to develop the Facility.  Indeed, even before Footprint 18 

had even acquired Salem Harbor it had already incurred approximately $400,000 in 19 

development costs, which are limited solely to third-party costs and do not even include 20 

the substantial investment in time and money by Footprint’s employees.  Footprint has 21 

continued to invest such development costs in the Facility.  By the time it filed its second 22 

round of permit applications in December 2012, Footprint had already spent more than $3 23 
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million on such non-refundable development costs, with no guarantee that it would even 1 

clear in FCA 7.  As of June 2014, Footprint has invested approximately $29 million in 2 

development costs.  All of these costs are third-party, out-of-pocket costs.  Not included 3 

within these costs are the cost of acquiring the site, demolishing the existing facility, site 4 

remediation, or any corporate overhead or salaries.  A breakdown and chronological 5 

summary of these costs is attached hereto in Exhibit 3.  6 

V. ISO-NE’S RELIABILITY DETERMINATION 7 

Q: Has ISO-NE determined that the Facility is needed for reliability in the 8 

2016-2017 Capacity Commitment Period as well as the subsequent 2017-9 

2018 period? 10 

A: Yes.  Pursuant to a letter dated July 8, 2014 Footprint notified ISO-NE that it 11 

intended to seek a one-year deferral of its Capacity Supply Obligation pursuant to ISO-12 

NE’s proposed deferral process, which was then pending before the Commission 13 

pursuant to Docket No. ER14-2440-000.  A true and correct copy of Footprint’s July 8, 14 

2014 notification to ISO-NE is attached hereto as Exhibit 4.  On August 18, 2014 ISO-15 

NE sent Footprint a letter notifying Footprint that there was a reliability need for the 16 

Facility.  A true and correct copy of ISO-NE’s August 18, 2014 letter is attached hereto 17 

as Exhibit 5.  18 

VI. CONCLUSION 19 

Q: Does this conclude your testimony? 20 

A: Yes. 21 
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Exhibit 3 



Jan Feb Mar Apr May Jun Jul Aug 2012 

Footprint Acquires 
Salem Harbor from 

Dominion 

8/3/2012 

MEPA ENF 
Filed and 

EFSB 
Petition to 
Construct 

Filed 

8/3/2012 

FERC 
Approves 

Salem 
Harbor 

Acquisition 

7/25/2012 

Cumulative 
Development 
Costs $400,000 

6/30/2012 
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Development 
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Cumulative 
Development 
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12/31/2012 

Comprehensive Air 
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Application Filed 

12/21/2012 
Cumulative 
Development Costs 
$1.7 M 
09/30/2012 

Cumulative 
Development 
Costs $10.5 M 

6/30/2013 

Footprint Power® 
Reducing Carbon Emissions One Step at a Time 

Salem Harbor Development Timeline 
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Jan 
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$29.0 M 

6/30/2014 

$25.8 M 

3/31/2014 

$22.3 M 

12/31/2013 

$13.3 M 

9/30/2013 

$10.5 M 

6/30/2013 

$8.5 M 

3/31/2013 

$3.3 M 

12/31/2012 

$1.7 M 

9/30/2012 

$400,000 

6/30/2012 

$200,000 

3/31/2012 

Time Spent 
Preparing Permit 
Applications In 
Anticipation of 
Acquisition of 
Salem Harbor 

1/25/2012 - 8/3/2012 

Time Between Filing 
Permits and FCA 7 

8/3/2012 - 2/5/2013 

EFSB Review of Petition 
to Construct 

8/3/2012 - 10/10/2013 

MEPA Review 8/3/2012 - 5/17/2013 

DEP Review of Air Permits 12/21/2012 - 1/30/2014 

Local Permit Review 4/8/2013 - 7/31/2013 

Chapter 91 Review 5/17/2013 - 11/1/2013 

Appeals 7/17/2013 - 9/2/2014 

EPC (30 months) 12/1/2014 - 5/31/2017 

Time from FCA 7 to June 1, 2016 2/5/2013 - 6/1/2016 



 Footprint Power Salem Harbor Development LP 

Development Costs Through June 30, 2014 
Third Party Costs  Cumulative Total  

Permitting - Legal and Consultants  $                     5.3  
Permitting - Fees and Ancillary                         0.5  
Engineering                         1.7  
Architecture                         1.0  
Project Manager                         0.3  
Regulatory and Market - Legal and Consultants                         1.0  
Interconnection                         0.4  
Gas Pipeline                         0.3  
Geotechnical and EMF Studies                         0.2  
Surveys                         0.1  
Community and Public Relations                         0.2  
Travel and Other                         0.3  
Other Legal and Consulting                         0.2  

Total Third Party Costs                       11.6  

Financial Assurance 
FCA 7 CSO                         7.7  
Gas Pipeline                         5.4  

Total Financial Assurance                       13.1  

LNTP Payments 
GE Power Island Equipment Supply                         4.3  

Total LNTP Payments                         4.3  

Total Development Costs  $                  29.0  
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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Footprint Power Salem Harbor 

Development LP 

) 

) 
Docket No. ER15-____-000 

 

TESTIMONY OF ROSS WARNER 

ON BEHALF OF FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP 

 

1 

I. WITNESS IDENTIFICATION 1 

Q: Please state your name, position and business address. 2 

A: My name is Ross Warner.  I am Senior Vice President at Macquarie Capital 3 

(USA) Inc. (“Macquarie”).  My business address is 125 W. 55th Street, New York, NY 4 

10019.  I am an investment banker with over 12 years of experience in the energy sector. 5 

Q: Please describe your involvement with Footprint Power Salem Harbor 6 

Development LP. 7 

A: Macquarie was retained in approximately August 2013 by Footprint Power Salem 8 

Harbor Development LP (“Footprint”) as a financial advisor to assist Footprint in, among 9 

other things, identifying, attracting, and procuring potential lenders and equity investors.  10 

I have been and continue to be one of the lead Macquarie team members advising and 11 

assisting Footprint. 12 

Q: What is the purpose of your testimony? 13 

A: I am providing this testimony in order to present information about Footprint’s 14 

efforts to obtain financing for its development of a new generating facility in Salem 15 

Harbor, Massachusetts (the “Facility”).  My testimony will show that thus far investors 16 

have not been willing to provide Footprint the long-term financing it needs to begin 17 

construction of the Facility.  Investors have been unwilling to proceed to the required 18 

financing commitments while there is material uncertainty about (i) the potential for the 19 



 

   

 

2 

 

Facility to obtain all necessary permits and (ii) Footprint’s right to a stable stream of 1 

revenue for the full term of the capacity award. 2 

Q: Please describe how the Facility will be financed. 3 

A: It is anticipated that the financing for the Facility will be completed through a 4 

traditional project financing, where the revenues from the project, in this case largely 5 

through the project’s Forward Capacity Award, will support the required non-recourse 6 

debt and a market equity return. 7 

Q: Can you please provide the breakdown of total project costs and the split 8 

between debt and equity? 9 

A: The total cost of the project, including financing costs and interest during 10 

construction, is expected to be approximately $1 billion.  Based on our discussions with 11 

debt and equity providers, we expect the project to issue debt for roughly 60 percent of 12 

the total construction costs ($600 million) with equity investments totaling approximately 13 

40 percent ($400 million). 14 

Q: Please describe Footprint’s efforts to procure financing for the Facility. 15 

A: In coordination with Footprint, my group at Macquarie has contacted numerous 16 

potential equity and debt providers.  On the equity side, we provided limited, non-17 

confidential information to a significant number of potential equity investors.  Thirty-five 18 

equity investors entered into Non-Disclosure Agreements with Footprint, were provided 19 

detailed financial information regarding the project, and engaged in more detailed due 20 

diligence on the project.  A subset of these equity investors proceeded to the stage where 21 

they provided preliminary indications of interest with respect to the provision of some or 22 

all of the construction equity to the project.  These indications of interest were predicated 23 



 

   

 

3 

 

on, among other things, a fully permitted plant, and certainty around capacity related cash 1 

flows.  On the debt side, Macquarie’s debt capital markets group solicited interest from a 2 

number of financial institutions, ultimately compiling interest from a group of 3 

prospective lenders which would have been capable of providing sufficient debt 4 

financing for the construction of the Facility, with Lender interest being contingent on, 5 

among other things, completed permits, certainty around capacity-related cash flows, and 6 

acceptable equity sponsorship. 7 

Q: Has Footprint procured financing for the Facility? 8 

A: No.  Despite interest from equity and debt providers, none of these parties were 9 

willing or able to close financing before (1) all permit appeals had been resolved and (2) 10 

there was certainty regarding the impact of the permit delays on the project’s Forward 11 

Capacity Market revenues. 12 

Q: Is Footprint now in a position to procure financing necessary to construct 13 

the Facility? 14 

A: While there are no guarantees until the financing actually closes, two critical 15 

factors have emerged to put Footprint in a position to secure financing for the Facility.  16 

First, on September 2, 2014, the EAB dismissed the appeal that had stayed the project’s 17 

federal air permit, preventing construction from beginning.  Second, the Commission 18 

approved the ISO-NE Deferral Process and paved the way for Footprint to file its 19 

application in this proceeding.  Upon FERC’s approval of this application I believe that 20 

Footprint will have the key ingredients in place to move forward in its negotiations with 21 

equity providers and lenders towards financial close.   22 
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Q: Does that mean that Footprint will not be able to secure financing if the 1 

application is not approved? 2 

A: There are no guarantees, but my experience in discussing this project with 3 

potential investors over the course of the past year has indicated that potential lenders and 4 

equity providers remain unwilling to provide financing due to concerns that Footprint 5 

may not be entitled to five full years of stable revenue as a result of the delays associated 6 

with the permit appeals.  It is my understanding that potential lenders and equity 7 

investors will not agree to lend to or invest in a facility of this size, type, and location 8 

unless the developers can show that the Facility has a stable stream of revenue and the 9 

required effective permits.  Footprint has been able to show that it should be entitled to at 10 

least four years of locked-in capacity payments, but this has not satisfied potential lenders 11 

and equity providers thus far given the size of the required capital commitment. 12 

Q: Does this conclude your testimony? 13 

A: Yes. 14 



UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Footprint Power Salem Harbor Development 
LP 

) 
) 

VERIFICA nON OF 
ROSS WARNER 

State of New York ) 
) ss 

County of New York ) 

Docket No. ERlS- -000 

I, Ross Warner, being duly sworn, depose and state that the contents ofthe foregoing 

Testimony on behalf of Footprint Power Salem Harbor Development LP is true, correct, accurate 

and complete to the best of my knowledge, information and belief. 

Ross Warner 

I--(f/ 
SUBSCRIBED AND SWORN to before me this ~ day of October, 2014. 

TAMMYH. LEE 
Notary Public. State of New York 

No.01lE6263879 
Qualified in Queens County 

Coml")'lission Expires 06/11/2016 
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