
 
May 24, 2021 

 

Submitted via Certified Mail, Return Receipt Requested 

 

Michael S. Regan, Administrator 

U.S. Environmental Protection Agency 

Ariel Rios Building 

1200 Pennsylvania Avenue N.W. 

Washington, DC 20004 

 

RE: Cover Letter: Petition for Rulemaking on Water Quality Standards in the 

State of Montana 

 

Dear Administrator Regan: 

 

Please find enclosed a petition from Upper Missouri Waterkeeper requesting that the U.S. 

Environmental Protection Agency take specified steps to determine and disapprove recently 

adopted narrative water quality criteria and nonsignificance exemptions and to promulgate 

numeric criteria that protect aquatic life, fisheries, and recreation uses in the State of Montana. 

 

As set out in the attached petition EPA not only has the authority to disapprove 

Montana’s recent attempt to eliminate and replace its nutrient criteria and revise its 

nondegradation policy, but it must do so.  This petition demonstrates that nutrient pollution of 

waterways in Montana is pervasive, that Montana’s prior numeric nutrient criteria controlled the 

undesirable effects of eutrophication and negative changes to water quality that result whereas 

narrative criteria and ambiguous, novel adaptive management policies fail to do so, and that 

revisions to the State’s nondegradation policy conflict with EPA rules and the intent of the Clean 

Water Act’s antidegradation policy.  As I’m sure you are aware, Montana’s numeric nutrient 

criteria were approved by EPA itself less than 10 years ago and, for many years now, EPA has 

clearly stated that numeric nutrient criteria represent a proven, science-based approach to 

ensuring adequate protection of waterways and designated uses across the Nation.   

 

Unfortunately, Montana’s 2021 Legislative Session, through Senate Bill 358, repealed 

the State’s numeric nutrient criteria under state law, ignoring the wide body of scientific 

evidence demonstrating the need and efficacy of such criteria for protecting designated uses of 

most Montana waterways from the negative effects of nutrient pollution, as well as adopted by 

statute new nonsignificance categories under the State’s nondegradation policy that exempt 

nutrient and other pollutant discharges from mandatory antidegradation review under the CWA.  

Governor Gianforte signed Senate Bill 358 on April 30, 2021 which, with its immediate effective 

date, operates to functionally eliminate numeric nutrient criteria and allow new nonsignficance 

exemptions for pollutant discharges within Montana as a matter of state law, ignoring EPA’s 

mandatory review and approval under CWA Section 303(c) and tenants of cooperative 

federalism.   

 

In so doing the State of Montana has adopted state law and rules that directly conflict 

with the Clean Water Act’s promise of “restor[ing] and maintain[ing] the chemical, physical, and 



biological integrity of the Nation’s waters.”1  Specifically, Senate Bill 358 and newly adopted 

state laws and rules thereunder violate Section 303(c)’s clear directives on the setting of water 

quality standards, mandatory EPA review of changes to water quality standards before such 

standards are effective, and requirements of federal antidegradation policy.  Montana’s SB 358 

also runs counter to EPA’s longstanding 2000 policy and guidance directing States to adopt 

numeric water quality criteria for nutrients.   

 

As EPA has watched the years go by knowing that nutrient pollution to surface waters of 

the United States remains largely uncontrolled, the success story of Montana’s precedential 

adoption of numeric nutrient criteria in 2014 was a small regulatory shift signaling, perhaps, 

better nutrient pollution control was in fact possible and imminent in America’s heartland.  Now, 

the State of Montana has wholesale disregarded a science-based and lawful approach to 

protecting its waters from one of its most pervasive pollution issues and regressed in its ability to 

control nutrient pollution and protect aquatic life, fisheries, and the diverse sectors relying on 

clean water.  Revisions to Montana’s water quality standards under Senate Bill 358 have far-

reaching implications negatively impacting the state’s ability to produce water quality 

assessments, issue NPDES discharge permits, develop Total Maximum Daily Load (TMDL) 

clean-up plans, and take other regulatory actions to protect Montana’s water resources from 

harmful nutrient pollution. 

 

EPA has a mandatory duty to review the State of Montana’s new water quality standards 

rules and make a determination that such rules comply, or not, with the CWA and its 

implementing regulations.  Moreover, EPA must take action quickly as SB 358’s unlawful 

immediate effective date requires the state to act contrary to express requirements of the Act.  As 

discussed herein Montana’s revised water quality standards are unlawful in several respects and 

there is no rational basis on which EPA can approve these revisions.  Therefore, EPA must 

determine the aforementioned revisions to Montana’s water quality standards are unlawful, 

contrary to the CWA and EPA rules, and must promulgate new numeric nutrient criteria that 

properly carry out the purposes of the CWA. 

 

We look forward to your response to this petition. 

 

Sincerely, 

 
Guy Alsentzer 

Executive Director 

 

Attachment: Petition for Rulemaking under the Clean Water Act: Water Quality Criteria and 

Nonsignificance Criteria in the State of Montana 

 

Upper Missouri Waterkeeper 

24 S. Willson Avenue, Suites 6-7 

Bozeman, MT 59715 

T: (406) 570-2202 

www.UpperMissouriWaterkeeper.org  

Guy@uppermissouriwaterkeeper.org  

 
1 33 U.S.C. § 1251(a). 

http://www.uppermissouriwaterkeeper.org/
mailto:Guy@uppermissouriwaterkeeper.org


 

BEFORE THE UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY 

 

Petition for Rulemaking   ) 

Under the Clean Water Act   ) 

      ) 

Water Quality Criteria for Nutrients  ) 

and Revisions to     ) 

Nondegradation Policy   ) 

in the State of Montana   )  

    

 

I. Introduction 

 

This petition is brough pursuant to the Administrative Procedures Act, 5 U.S.C. §§ 553(e) 

and 555(e).  For the reasons detailed below Upper Missouri Waterkeeper (“Waterkeeper”) 

hereby petitions the U.S. Environmental Protection Agency (“EPA”) to determine that recently 

adopted statutory changes to the State of Montana’s water quality standards under Montana 

Senate Bill 3581 do not meet the requirements of the Clean Water Act (“CWA”) and EPA 

regulations implementing the CWA, fail to protect aquatic life, fisheries, recreational, and other 

designated uses of Montana waters; to disapprove those changes; and to promptly prepare, 

publish, and finalize regulations setting forth revised or new numeric nutrient criteria that protect 

designated uses and meet all requirements of the CWA.   

Montana Senate Bill 358 (“SB 358”) attempts to eliminate the State’s science-based 

numeric nutrient water quality criteria that are necessary to protect many Montana waters and 

their designated uses from the harmful effects of nutrient pollution.  In addition, the bill adds 

new “nonsignificance” criteria that revise and weaken Montana’s antidegradation policy (called 

“nondegradation” in Montana) to include a whole new suite of exemptions allowing for 

degradation of local water quality.  Both actions are substantive changes of Montana’s water 

quality standards rules requiring EPA approval before becoming effective as a matter of federal 

law.  Moreover, both actions weaken water quality standards and protections for designated uses 

contrary to the requirements of the CWA and EPA regulations, necessitating determinations 

from EPA that Montana’s nutrient and nondegradation standards do not meet the requirements of 

the CWA. 

 

 

 
1 Montana Senate Bill 358, April 30th 2021 Final Version. Attached as Exhibit. 
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II. History and Background 

For over two decades, EPA has recognized the importance of developing numeric 

nutrient water quality criteria to protect designated uses of waterbodies from nutrient pollution 

that is associated with increases in concentrations of nitrogen and phosphorus.2  In 2014, 

Montana adopted protective nutrient criteria, recognizing that the existing narrative criteria had 

failed to protected designated uses of Montana waters from the effects of increasing nutrient 

pollution.3  EPA approved Montana’s nutrient water quality standards in 2015 as fully-supported 

by sound science and necessary to protect designated uses.4  Montana had adopted and EPA had 

approved a combination of reference and stressor-response approaches to nutrient water quality 

standards embodied in numeric nutrient criteria for nitrogen and phosphorus, grounded in sound 

science.5  Montana’s numeric nutrient criteria was precedential on a national scale as one of first 

States to comprehensively address the threat of nutrient pollution through strong numeric water 

quality criteria that protected all designated uses.   

Montana Senate Bill 358 (“SB 358”) attempts to eliminate the State’s science-based 

numeric nutrient water quality criteria that are necessary to protect many Montana waters and 

their designated uses from the harmful effects of nutrient pollution.  In addition, the bill adds 

new “nonsignificance” criteria that revise and weaken Montana’s antidegradation policy (called 

“nondegradation” in Montana) to include a whole new suite of exemptions allowing for 

degradation of local water quality.  These revisions represent a 180 degree turn in water pollution 

controland demonstrate a complete disregard for CWA requirements and sound science.   

 

III. Petition 

This petition under 5 U.S.C. §§ 553(e) and 555(e), requests EPA take the following 

actions under its Sections 303(c)(2) and 303(c)(4)(B) authority:  

 
2 EPA, Nutrient Criteria Development; Notice of Nutrient Criteria Technical Guidance Manual: Rivers and Streams, 

65 Fed. Reg. 46167 (July 27, 2000). See also Administrative Record 228 et seq. in Upper Missouri Waterkeeper v. 

EPA, 377 F. Supp. 3d 1156, 1159-60 (D. Mont. 2019).  Where appropriate this Petition also cites to the salient AR 

provided in EPA’s Index to the Administrative Record, filed Dec. 1, 2016 in the aforementioned action. 
3 Suplee, Watson, Nov. 2008. “Scientific and Technical Basis of the Numeric Nutrient Criteria for Montana’s 

Wadeable Streams and Rivers.” (hereinafter “Technical Basis NNC 2008”); Suplee, M.W ., and V. Watson , 2013. 

Scientific and Technical Basis of the Numeric Nutrient Criteria for Montana’s Wadeable Streams and Rivers—

Update 1.; DEQ, Notice of Public Hearing on Proposed Amendment (Water Quality), MAR Notice No. 17-356 281 

(Feb. 3, 2014); AR 1220-1225 (Circular12-A), 1326, 1346, and 1636. 
4 EPA Region 8, “EPA Action on Montana’s Numeric Nutrient Criteria and Variance Rules,” February 26, 2015. 
5 Technical Basis NNC 2013, AR 1222. 
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(1) make a determination that the state law elimination of numeric nutrient criteria and 

required use of a new narrative, adaptive management nutrient program under Senate Bill 358, 

effective immediate April 30, 2021 on signature by Governor Gianforte, fail to provide full 

protection for designated uses and violate the CWA;  

(2) make a determination that Senate Bill 358’s revisions of nonsignificance exemptions 

under Montana’s nondegradation policy violates EPA’s antidegradation policy rules and 

mandatory public participation rules;  

(3) make a determination that Senate Bill 358’s provisions violate the CWA by providing 

an immediate effective date upon signature by the Governor without and before providing for 

mandatory EPA review and action on those sections;  

(4) disapprove those offending sections of Senate Bill 358 in Montana code for CWA 

purposes; and  

(5) promulgate federal regulations applicable to Montana setting forth revised numeric 

nutrient water quality standards as necessary to meet requirements of the CWA. 

 

A.  Jurisdiction and Authority of the Environmental Protection Agency 

 

The CWA requires that states adopt water quality standards.  Such standards must consist 

of the designated uses, the water quality criteria for waters based on such uses, and 

antidegradation requirements.6  The standards must protect the public health or welfare, enhance 

the quality of water and wherever attainable, provide water quality for the protection and 

propagation of fish, shellfish and wildlife and for recreation in and on the water, taking into 

account their use and value of public water supplies, and agricultural, industrial, and other 

purposes including navigation.7 

Water quality criteria must be adopted that protect the designated uses.8  Water quality 

criteria are expressed as constituent concentrations, levels, and/or statements, representing a 

quality of water that supports a designated use(s).9  Such criteria must be based on sound 

scientific rationale and must contain sufficient parameters or constituents to protect the 

 
6 33 U.S.C. § 1313(c)(2)(A); see also 40 C.F.R. §§ 131.2, 131.3(i), 131.6. 
7 33 U.S.C. § 1313(c)(2)(A); see also 40 C.F.R. § 131.5(a)-(b). 
8 40 C.F.R. 131.11(a)(1). 
9 40 C.F.R. § 131.3(b). 
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designated use(s).10  For waters with multiple use designations, the criteria shall support the most 

sensitive use.11 

In any instance when EPA determines that a new or revised standard is necessary to meet 

the requirements of the CWA, the Administrator shall promptly prepare and publish proposed 

regulations setting forth a revised or new water quality standard.12  This petition demonstrates 

that the facts in combination with the CWA’s plain language, EPA’s regulations and guidance, 

support the Administrator making a determination that Montana’s elimination of its numeric 

nutrient criteria and replacement ‘to-be-determined’ narrative adaptive management approach to 

nutrient pollution control, and revisions of its nondegradation policy’s nonsignificance 

exemptions, are individually and collectively not fully protective of designated uses or based on 

sound scientific rationale and, moreover, that Montana’s revisions to water quality standards and 

alleged immediate effective date occurred unlawfully without mandatory EPA approval. 

 

B.  Nitrogen and Phosphorus Pollution Threaten the Designated Uses of Waters in 

Montana  

 

1.  Nutrient Pollution is Widespread and Harming Uses of Montana’s 

Waterbodies 

 

It is well-documented that the addition of nitrogen and phosphorus to surface waters 

leads to phenomenon referred to as eutrophication.  Eutrophication is increased plant and algae 

growth and decay in a waterbody, and all the consequential changes to the waterbody and the 

water quality that occur as a result.  Indeed, some problems are caused by high concentrations of 

the nutrients themselves; for example, direct toxicity of high levels of nitrate in drinking water to 

humans and to aquatic organisms.  Most problems caused by nitrogen and phosphorus, however, 

result from the stimulating effect these pollutants have on plant and microbial growth, altering 

the balance of natural communities, robbing the water column of oxygen, and promoting the 

growth of harmful microorganisms.13  

These problems prevent waters from attaining the basic CWA “fishable/swimmable” 

goals, threaten the health of human and wildlife users of these waters, and impose significant 

costs on drinking water supplies.  Nitrogen and phosphorus pollution harm Montana’s waters 

 
10 40 C.F.R. 131.11(a)(1). 
11 Id. 
12 33 U.S.C. § 1313(c)(4)(B), 40 C.F.R. §§ 131.5(a)(1)-(3), 131.5(b). 
13 See Technical Basis NNC 2008, 2013. 
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through: damage to recreational use of waters; damage to aquatic plant and wildlife 

communities; damage to drinking water supplies; and damage to aesthetic quality of waters.14   

An exhaustive body of literature shows that increased nitrogen and phosphorus loading to 

freshwater systems stimulates algal growth across aquatic ecosystems.15  Researchers have 

consistently reported significant positive relationships between nutrient concentrations and both 

suspended and benthic algal biomass in streams.  Chronic nitrogen and phosphorus pollution 

from anthropogenic nutrient additions, sometimes called cultural eutrophication, shifts aquatic 

ecosystems out of balance and dramatically alters food webs with many detrimental effects.  

Nitrogen and phosphorus over-enrichment detrimentally affects aquatic life, and leads to aquatic 

life impairment.  These indirect effects are attributed mostly to changes in the dissolved oxygen 

regimen and alteration of food and habitat resources.  Studies of the effects of nutrient additions 

to streams and resulting change in algal abundance and composition have shown major changes 

in the abundance and types of consumers including macroinvertebrates and fishes present in 

these nutrient-enriched streams.16 

So too does nutrient pollution impair the aesthetic quality of freshwater by significantly 

reducing water clarity, causing floating mats of live and decomposing algae, and producing hypo 

and anoxic conditions resulting in unpleasant odors and event fish kills.  The stimulation of 

freshwater algae and cyanobacteria by nutrient pollution described herein results in excessive 

quantities of planktonic and sestonic algae in lakes, rivers, and streams.  Water clarity is 

decreased significantly by the algae as they overgrow the system and form blooms.  These 

blooms and poor aesthetic conditions affect the fishing designated use of many waterways.   

In adopting its statewide numeric nutrient criteria Montana DEQ specifically recognized 

that forms of nitrogen and phosphorus rank as the 4th, 8th, 10th, and 12th most common types of 

pollution in Montana’s flowing waters.17  In fact, excess nitrogen and phosphorus levels account 

for at least 17% of all stream miles impaired by all forms of water pollution in Montana.18  DEQ 

recognized that “the effects of excess nitrogen and phosphorus in streams and rivers go well 

beyond the undesirable aquatic life referred to in the [previous] narrative standard.  Excess 

nitrogen and phosphorus affect other water quality parameters [e.g. DO, pH, and] [t]he state-of-

 
14 See generally, DEQ Integrated Reports 2006-2020, 303d Lists. 
15 See Technical Basis NNC 2008, “Section 2.0 The Science of Stream Eutrophication” & Technical Basis NNC 

2013, “Section 2.5 “Literature Consulted””. 
16 Id. 
17 DEQ, ‘Nutrient Standards Rules and Statements of Reasonable Necessity,’ 2014.  (Hereinafter “Rule Statement.”) 
18 Id. 
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the-science is such that linkages can clearly be made between nitrogen and phosphorus 

concentrations and these other, already-adopted standards.  Thus, the numeric nutrient criteria 

will also assure protection and attainment of the state’s dissolved oxygen and pH standards 

which are, in and of themselves, critical to the protection of fish and aquatic life.”19  In turn, 

Montana developed and adopted nitrogen and phosphorus criteria set at levels so that they 

protect streams from the undesirable aspects of eutrophication.20 

 

2.  Numeric Nutrient Criteria Represent Scientific Best Practices and Regulatory 

Consensus for Maintaining and Restoring Water Quality in Montana 

 

Eutrophication has long been recognized as a serious water quality problem by EPA, 

illustrated by the fact that the agency undertook a national eutrophication survey of streams just 

shortly after its creation in the early 1970s.  By the late 1990s EPA announced that all states and 

tribes must develop nutrient criteria for their respective waters, and by 2000 EPA had published 

a series of regionally-based numeric nutrient criteria recommendations.21  Acknowledging the 

serious issues that nutrient pollutants can cause, EPA developed nutrient guidance in 2000 and 

directed states to create science-based numeric criteria by 2003 to protect designated uses of 

waters from the harmful effects of nutrient pollution as required by the Clean Water Act.22  EPA 

found the nation’s reliance on varying narrative standards to control nutrient pollution in 

waterbodies to be inadequate and lacking quantitative values and lacking specificity.23  

Conversely, EPA has found numeric criteria to be more effective in protecting and supporting 

designated uses and more effective for regulating pollutant discharges.24 

Montana first adopted numeric nutrient criteria on large stretches of the Clark Fork River 

and defined reach-specific nutrient concentrations and benthic algae biomass benchmarks.25  

Montana chose to use numeric criteria for the Clark Fork early on, instead of relying on its then-

existing narrative nutrient criteria, because of the quantitative values associated with numeric 

criteria.  Soon after, in crafting numeric nutrient criteria for statewide application, DEQ’s expert 

nutrient scientist Dr. Suplee recognized how numeric nutrient criteria embody the precautionary 

 
19 Id. at 1. 
20 See Circular 12-A, AR 1220-1225. 
21 EPA. Ambient Water Quality Criteria Recommendations: Information Supporting the Development of State and 

Tribal Nutrient Criteria, 2000. Washington, D.C., U.S. Environmental Protection Agency.  
22 EPA. Nutrient Criteria Development; Notice of Nutrient Criteria Technical Guidance Manual: Rivers and 

Streams, 65 Fed. Reg. 46167 (July 27, 2000). (hereinafter “EPA Nutrient Guidance 2000”). 
23 EPA Nutrient Guidance 2000 at 1, 3-4. 
24 Id. at 4, 9-10. 
25 Montana ARM 17.60.631. 
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approach and work synergistically with traditional DO and pH numeric criteria to better protect 

designated uses from eutrophication in Montana streams and rivers than narrative criteria: 

“[S]omething about the DO, pH, and narrative [nutrient] criteria was not and is not working 

when it comes to stream eutrophication, since eutrophication problems continue to be 

common in Montana… [I]f one knew the nutrient concentrations that could prevent 

exceedances of the DO and pH criteria in a waterbody, one has a good chance of actually 

attaining the DO and pH criteria because the root cause of the problem would be addressed. 

That is exactly what numeric nutrient criteria are intended to do.”26  

In advocating for the use of numeric nutrient criteria Dr. Suplee explicitly recognized the 

problematic nature of Montana’s prior narrative nutrient criteria, which have “more difficult 

implementation challenges…there are no definitions in rule of what “undesireable” aquatic life 

is, or, if that could be determined, what the levels of this aquatic life should be held to.”27  

Montana’s narrative nutrient criteria are poorly defined such that the application of such criterion 

is subject to individual interpretation and, consequently, debate and varying levels of efficacy in 

actually protecting designated uses.  Put simply, Montana’s previous narrative criteria approach 

did not adequately address the state’s rampant nutrient pollution where excess nitrogen and 

phosphorus levels accounted for 17 percent of all stream miles impaired in the state by 

pollution.28   

C.  Montana’s Nutrient Water Quality Standards 

 

1. Montana’s Numeric Nutrient Criteria & EPA Approval 

 

To address the ongoing issue of pervasive nutrient pollution and to comply with EPA 

instruction to establish numeric nutrient criteria, Montana’s Department of Environmental 

Quality (“DEQ”) developed water quality standards for nutrients in Circular 12-A.29  Montana 

did so because narrative nutrient criteria were not adequately addressing water quality 

impairments.30  Circular 12-A set science-based numeric criteria for phosphorus and nitrogen to 

protect all designated use such as health, fishing, and recreation in Montana’s wadeable streams.   

The limits on in-stream pollutant concentrations in Circular 12-A are tied to the 

egoregional characteristics of Montana as well as the season in which they are to be applied.  

 
26 Technical Basis NNC 2008 at pp. 26.   
27 Id. 
28 Notice of Public Hearing on Proposed Amendment (Water Quality). MAR Notice No. 17-356 281 (Feb. 3, 2014). 
29 Circular 12-A, Numeric Nutrient Criteria in Montana. July 2014 Final Edition. 
30 Technical Basis NNC 2013 at 11-12. 
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“The nitrogen and phosphorus concentrations provided here have been set at levels that will 

protect beneficial [AKA, designated] uses and prevent exceedances of other surface water 

quality standards which are commonly linked to nitrogen and phosphorus concentrations (e.g., 

pH and dissolved oxygen…)  The nitrogen and phosphorus concentrations provided here also 

reflect the intent of the narrative standard at ARM 17.30.637(1)(e) and will preclude the need for 

case-by-case interpretations…”31  In other words, Montana’s numeric nutrient criteria represent 

best available science tied directly to the most efficacious means for protecting designated uses 

of most Montana waterways. 

 

 
 

Circular DEQ 12-A, p.3, Final July 2014 Edition.   

 

In sum, Montana’s numeric nutrient water quality criteria are based on a large body of 

scientific work, including EPA’s nutrient guidance, years of sampling and research by DEQ, and 

scientific studies that show numeric criteria are necessary to protect the designated uses in 

 
31 Circular 12-A, Introduction. 
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Montana’s streams.32  Narrative criteria lack specificity whereas numeric nutrient criteria provide 

“distinct interpretations of acceptable and unacceptable conditions, form the foundation for 

responsible measurement of environmental quality, and reduce ambiguity for management and 

enforcement decisions.”33  The state’s analysis and EPA’s 2000 guidance established a firm 

scientific basis supporting Montana’s decision to derive numeric nutrient criteria at the ecoregion 

level III scale.34  Indeed, EPA found Montana’s numeric nutrient criteria to be “scientifically 

defensible, well supported by the record, and consistent with Clean Water Act requirements” 

when approving numeric nutrient criteria for CWA purposes in 2015.35  EPA has not 

disapproved Montana’s numeric nutrient criteria since adoption in 2015 and therefore they are 

still applicable in Montana as a matter of federal law. 

 

2. Montana’s April 2021 Legislative Passage and Governor Gianforte’s 

Signature of Senate Bill 358  

 

The Montana Legislature passed Senate Bill 358 during the 2021 Session.36  Petitioners 

sent EPA Region 8 a letter dated April 23, 2021 detailing practical and legal issues with Senate 

Bill 358 and requesting EPA urge Montana Governor Gianforte to veto the bill and if passed, to 

exercise its CWA Section 303(c) authority and disapprove its sections amending state water 

quality standards.37  Montana Governor Gianforte signed SB 358 into state law on Friday April 

30th, 2021. 

SB 358 is a blatant attempt to eliminate a well-documented, proven, and science-based 

approach to protecting designated uses of most Montana waterways with numeric nutrient 

criteria.  Waterkeeper is unaware of a single instance across the Nation in which EPA has 

allowed a State to regress and remove a duly-promulgated and approved protective numeric 

criteria approach in favor of a less-protective, narrative criteria approach.  As EPA knows, its 

own regulations for development of water quality standards requires states to adopt numeric 

criteria unless such criteria cannot be established.38   

 
32 See Technical Basis NNC 2008, 2013; see also EPA Nutrient Guidance. 
33 EPA Nutrient Guidance at 10. 
34 EPA Approval Letter 2015. 
35 Id. at 2. 
36 Senate Bill 358. 
37 See Letter, Upper Missouri Waterkeeper to EPA Region 8, “State of Montana Senate Bill 358; Request For Action 

From the Environmental Protection Agency,” April 23, 2021.   
38 40 C.F.R. 131.11(b).   
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Moreover, EPA has already found that Montana’s numeric water quality standards are 

necessary to address nutrient pollution in the state, protect designated uses, and are based on 

sound science.  As EPA stated in its original Action Letter Approving Montana’s Numeric 

Nutrient Criteria in 2015, “[t]he adopted water quality criteria…that are the subject of today’s 

action are scientifically defensible, well supported by the record and consistent with CWA 

requirements.”39  Further, EPA determined that Montana’s numeric nutrient criteria “will protect 

aquatic life and recreational designated uses and are based on a strong scientific rationale that is 

consistent with the EPA guidance on deriving NNC using scientifically defensible methods,” and 

therefore approved such numeric criteria in 2015.40  Based upon this history and the robust 

scientific record supporting Montana’s numeric criteria, EPA cannot now find that the 

Legislature’s elimination of the necessary and protective numeric criteria protecting designated 

uses of Montana waters is defensible, particularly given the lack of any rationale supporting such 

revision.  Senate Bill 358’s changes to Montana’s water quality standards cannot be approved, 

and must be disapproved, as a result.  

 

a. Elimination of Numeric Nutrient Criteria Under SB 358 

 

In SB 358, Section 1, ‘Transition for nutrient standards,” the bill eliminates Montana’s 

duly-adopted and EPA-approved numeric nutrient criteria and implementing rules and requires 

the Montana Department of Environmental Quality (hereinafter “DEQ”) to adopt new nutrient 

pollution control rules framed as a so-called “adaptive management program,” which is little 

more than a variant, and a poor one, on the narrative standards approach. 

 

b. SB 358 Violates the CWA 

SB 358 is wholly divorced from requirements of the CWA or EPA regulations.  Congress 

directed states to establish water quality standards that “consist of the designated uses of the 

navigable waters involved and the water quality criteria for such waters based upon such uses.”41 

EPA regulations specify that “[s]uch criteria must be based on sound scientific rationale and 

must contain sufficient parameters or constituents to protect the designated use.”42  Because 

water quality criteria must be set at a level that protects the designated use, economic factors “are 

 
39 See EPA 2015 Action Letter at 2.  
40 Id. at 12. 
41 33 U.S.C. § 1313(c)(2)(A); 40 C.F.R. § 131.2.  
42 40 C.F.R. § 131.11(a)(1).  
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irrelevant” and states should not take them into account.43      

 Water quality standards under § 1313 are standards for protecting waterway health and 

designated uses.  And, as EPA well-knows, science-based and protective water quality standards 

are foundational to sound implementation of the CWA affecting, in particular, the second 

primary method of restoring and protecting our waterways: pollutant discharge elimination 

permits and the development of Total Maximum Daily Load (“TMDL”) cleanup plans.  

Congress prohibited all pollutant discharges to waterways absent a permit, and water quality 

standards are a primary driver of those permit requirements.44  A TMDL must be designed to 

ensure that a waterbody is returned to meeting water quality standards,45 thus the importance of a 

science-based goal post for water quality protection.      

 Repudiating this framework, SB 358 repeals the Montana water quality standard that 

actually protects designated uses, proposes an ambiguous future regulatory program that does not 

meet requirements in the Act and will allow permits to be issued that continue to cause and 

contribute to water quality impairments, and requires a series of novel implementation methods 

that will have the effect of frustrating the federal requirements discussed above.   

i. Adaptive management is not a water quality standard 

meeting the requirements of 33 U.S.C. § 1313(c). 

Adaptive management plans cannot substitute for duly-promulgated water quality 

standards.   Too frequently (in fact most often) “adaptive management” is simply an open-ended 

and purposefully ambiguous quasi-regulatory scheme that benefits only the regulated 

community, externalizes the costs of major polluting sectors on the human environment, and 

does not comply with mandates of federal water pollution control law.  It may have some 

usefulness in long-term planning guidance, but it has no place in setting water quality standards 

that must protect designated uses—i.e., limits for known pollutant parameters, designed at 

meeting needs for the waterbodies in question.  Standards must include criteria defining a set 

level of ambient conditions that are protective of human contact, of fish, of aquatic invertebrates, 

and of wildlife.46  SB 358 eliminates protective, duly-promulgated and EPA-approved numeric 

nutrient criteria effective immediately, replacing those standards with nothing other than an 

 
43 Miss. Comm’n on Natural Res. v. Costle, 625 F.2d 1269, 1277 (5th Cir. 1980).  
44 33 U.S.C. §§ 1311(b)(1)(c) and 1342 (a)(1). See also, 40 C.F.R. § 122.44(d).  
45 33 U.S.C. § 1313(d). 
46 33 U.S.C. § 1313(c); 40 C.F.R §§ 131.5(a)(2); 131.11(a). 
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indefinite and unprotective narrative approach and a future rulemaking process.  A future state 

rulemaking process with undefined and speculative result(s) also does not satisfy the CWA’s 

requirements that water quality standards – today - must protect existing and designated uses. 

ii. The bizarre implementation provisions of SB 358 are 

unscientific and will allow increased pollution and harm to 

Montana’s waterways in violation of the Act. 

SB 358 would require a ‘balancing act’ in setting narrative nutrient water quality 

standards for Montana.  However, a balancing act in setting nutrient pollution controls is wholly 

inappropriate and unlawful.  The CWA is clear: a state must set water quality standards at a level 

necessary to protect designated uses and then point source pollution must be controlled at levels 

necessary to satisfy applicable standards and to ensure discharges do not cause or contribute to 

violations of water quality standards.  In stark contrast, SB 358 directs DEQ to prioritize 

phosphorus reductions over nitrogen reductions contrary to an extensive body of nutrient science 

for Montana’s waters47, functionally incentivizing more harm to waterways by allowing a 

primary causal agent of eutrophication, nitrogen, to be de-emphasized in standard setting 

decisions.  Ample evidence proves that most Montana waterways are nitrogen-limited and 

nitrogen discharges from point sources are significant causes of pollution.48    

 Lastly, SB 358’s requirement to use determinations of novel response variables throws 

out the State’s existing, proactive approach to nutrient pollution control that synthesizes a wide 

body of science to create effective numeric nutrient criteria that protect designated uses in favor 

of a crisis management regime where attempts to address site-specific pollution problems occur 

only after the problem is out of hand.  This is contrary to the protective directives of the Clean 

Water Act and makes little scientific or economic sense as it is far more efficient – and cheaper – 

to prevent nutrient pollution problems than to try and fix them after the occur. 

iii. Montana cannot “repeal” protective numeric standards 

approved by EPA for weaker narrative standards. 

SB 358 has an effective date as of passage and signing by the Governor49 and requires 

DEQ to implement a narrative approach to nutrient pollution control until “to-be-determined” 

 
47 See Technical Basis NNC 2013 at 2-6: DEQ expert nutrient scientist Dr. Suplee recommends complimentary 

nitrogen and phosphorus criteria because “[w]ater quality standards based on control of only a single nutrient (i.e., 

P) could result in unwanted ecological consequences in Montana’s rivers and streams.” 
48 Id.  See also DEQ Circular 12A. 
49 SB 358, Section 11, “Effective Date.” 
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adaptive management program rules are adopted in spring 2022.50  These sections violate the 

CWA.  The bill tries to prevent DEQ, as of the date on which Governor Gianforte signed SB 

358, from implementing numeric nutrient criteria that EPA has approved, which are effective as 

a matter of federal law, and which fulfill the CWA’s intent and purposes of providing a 

scientific, proven basis for protecting designated uses of most Montana waterways.   

While Petitioner notes that DEQ must, under federal law, implement the EPA-approved 

nutrient criteria in Circular 12A, Waterkeeper is also aware from experience that DEQ has 

proven unwilling to go against State Legislative directives despite federal law requirements, and 

therefore it is very likely that lawful point source control of nutrient pollution through federally-

applicable numeric nutrient criteria has halted upon SB 358’s April 30th 2021 passage to state 

law.  To this point, DEQ is presently undertaking a new state-level Nutrient Work Group 

stakeholder process specifically designed to implement the new adaptive-management approach 

to nutrient pollution control required under Senate Bill 358, and is expressing in communication 

to stakeholders the State of Montana’s view that Senate Bill 358 has eliminated numeric nutrient 

criteria for Clean Water Act purposes.51   

SB 358 violates the Clean Water Act and directs the overt violation of the State of 

Montana’s duty to faithfully implement requirements of the CWA which, among other items, 

mandates that changes to water quality standards – like those contemplated by SB 358 – are only 

effective upon EPA approval and upon a sound scientific and evidentiary basis, all of which are 

lacking here.52  Given the numeric nutrient rule package experience with DEQ and this 

unfortunate state of affairs, time is of the essence and EPA must act very quickly to protect 

Montana waters from unlawful pollution by acting on this petition within 90 days as 

contemplated under Section 303(c), and certainly before the state adaptive management 

rulemaking process required under SB 358 gains traction and wastes valuable time and limited 

resources on an unlawful wild goose chase. 

 

 

 

 

 

 
50 Id. Section 2 “Transition for nutrient standards-department.” 
51 See Email Solicitation from DEQ to Stakeholders Regarding SB 358 – Narrative Nutrient Standards, May 12, 

2021. 
52 33 U.S.C. § 1313(c)(2). 
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c. SB 358’s Creation of New Nonsignificance Exemptions Under the 

State of Montana’s Nondegradation Policy 

 

In addition to eliminating Montana’s numeric nutrient criteria, SB 358 adds new 

“nonsignificance” exemptions for pollutant discharges under its nondegradation policy.  

Specifically, SB 358 adds the following: 

75-5-317. Nonsignificant activities. (1) The categories or classes of activities identified in subsection (2) 

cause changes in water quality that are nonsignificant because of their low potential for harm to human 

health or the environment and their conformance with the guidance found in 75-5-301(5)©.  

(2) The following categories or classes of activities are not subject to the provisions of 75-5-303:  

… 

(u) discharges of total phosphorus or total nitrogen that do not: 

(i) create conditions that are toxic or harmful to human, animal, plant, and aquatic life;                     

(ii) create conditions that produce undesirable aquatic life; or 

(iii) cause measurable changes in aquatic life; and  

v) any other activity that is nonsignficant because of its low potential for harm to human health or to the 

environment and its conformance with the guidance found in 75-5-301(5)(c).  

SB 358, Section 7, pp. 16-17.  SB 358’s revised nonsignificance criteria operate to allow more, 

not less, pollution in Montana’s waterways.         

 First, SB 358’s new nondegradation exemptions invert the burden of proof in permit 

decisionmaking, creating a legal presumption that nutrient discharges are per se nonsignificant 

absent a showing triggering one of the thresholds under MCA 75-5-317(2)(u)(i-iii) or the “catch-

all” exemption embodied in 75-5-317(2)(v).  This allocation of discretion and procedural 

approach is legally backwards; rather, the starting point for nondegradation review must be that 

all discharges – and given the record of nutrient pollution in Montana –especially nutrient 

pollutant discharges, are subject to Tier 2 nondegradation review unless a site-specific showing 

is made to justify an exemption.53  Here, no such showing(s) has been made in making revisions 

to Montana’s nondegradation policy.         

 Second, SB 358’s nutrient specific categorical exemptions are not faithful to the CWA’s 

 
53 40 C.F.R. § 131.12(a)(2). States may exercise their implied de minimis authority and exempt a discharge from 

Tier II analysis only if the discharge’s impact on water quality is insignificant, constrained by the purposes of the 

CWA, and genuinely de minimis as proven by findings. See also Water Quality Standards Regulatory Revisions, 80 

Fed. Reg. 51,020, 51,034 (Aug. 21, 2015).   
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goals of maintaining and restoring water quality.  SB 358 defines nutrient discharges as 

insignificant as a matter of law, operating without regard to the specifics of a proposed discharge 

and contrary to the very point of nondegradation: preserving water quality by preventing death 

by a thousand cuts.  EPA has emphasized in its Aug 2015 WQS Rule Revisions that a state 

agency must look at the particular circumstances of a discharge when applying a de minimis 

exemption to ensure that the discharge is insignificant-in-fact: “[u]nless a state…can provide 

appropriate technical justification, it should not create categorical exemptions from Tier 2 review 

for specific types of activities based on a general finding that such activities do not result in 

significant degradation.”54  SB 358’s new categorical exemptions functionally subvert the State’s 

nondegradation policy because they empower Montana to allow significant, often cumulative, 

degradation without Tier II review.  Doing so exceeds the state’s implied authority to create de 

minimis exemptions, lacks a factual basis, and is unlawful.       

 The same fatal flaws are found in SB 358’s new MCA 75-5-317(2)(v), which operates as 

a ‘catch-all’ category purportedly exempting any “other activity that is nonsignificant because of 

its low potential for harm…”  This catch-all is incredibly overbroad, potentially authorizing 

thousands of different activities that could alone, or together synergistically with other 

discharges to a waterway, harm existing uses and degrade water quality.  EPA’s rules do not 

allow such broad exemptions to Tier II reviews under nondegradation policy as doing so is not 

only contrary to well-established regulation, but so too would allow the ‘exception to swallow 

the rule’ through unscientific, categorical exemptions of otherwise polluting activities from 

meaningful review and permitting.  Mandatory public participation requirements are also ignored 

insofar as this section allows DEQ to exempt potentially significant discharges from any number 

of activities or types of pollutants, including even bioaccumualtive pollutants, without any 

findings, notice to the public, or even a public hearing.      

 Critically, SB 358’s revisions to Montana’s nondegradation policy through vast 

expansions of nonsignificance exemptions fail to satisfy public participation requirements of the 

CWA and EPA rules.  SB 358’s legislative-based approach to revising Montana’s 

nondegradation policy ignores Section 303(c)’s public participation requirements by mandating 

an effective date upon signature by the Governor, not approval by EPA or through a requisite 

 
54 Water Quality Standards Regulatory Revisions, 80 Fed. Reg. 51,020, 51,035 (Aug. 21, 2015) (codified at 40 

C.F.R. pt. 131).  
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public process.55  There are also no written findings accompanying SB 358 supporting these 

revisions to Montana’s nondegradation policy; without written findings neither EPA nor the 

public have any way of knowing what the legislature considered in creating these exemptions, 

whether the changes comply with directives to protect existing or designated uses, and in any 

case could not meaningfully participate in decisionmaking.       

 EPA regulation requires states to adopt an antidegradation policy and implementation 

procedures consistent with 40 CFR § 131.12(a)(1-4).  Here, no findings were created, EPA was 

not given an opportunity to review and take action on the nondegradation policy changes before 

effective date, and the public was precluded from substantively participating in the development 

and any subsequent revisions to Montana’s nondegradation policy.  In both substance and 

process SB 358’s revisions to Montana’s nondegradation policy violate the CWA’s intent, 

purpose, and EPA rules.         

 As described in the EPA WQS Handbook (1994), EPA may disapprove and federally 

promulgate all or part of an implementation process for antidegradation if, in the judgment of the 

Administrator, the State’s process (or certain provisions thereof) can be implemented in such a 

way as to circumvent the intent and purpose of the antidegradation policy.56  EPA must exercise 

its authority to do so here by disapproving SB 358’s unlawful revisions to Montana’s 

nondegradation policy. 

IV. Relief Requested by This Petition 

 

For the reasons detailed above, Petitioners hereby petition EPA to, under Section 

303(c)(2) and 303(c)(4)(B) to:  

(1) make a determination that the State of Montana’s statutory elimination of numeric 

nutrient criteria and creation of a new narrative, adaptive management nutrient criteria under 

Senate Bill 358, effective immediate April 30, 2021 on signature by Governor Gianforte, fail to 

provide full protection for designated uses and violate the CWA;  

(2) make a determination that Senate Bill 358’s revisions of nonsignificance exemptions 

under Montana’s nondegradation policy violates EPA’s antidegradation policy rules and 

mandatory public participation rules;  

 
55 Section 303(c); 40 C.F.R. 131.12(a)-(b). 
56 See also 33 U.S.C. § 1313(c)(4)(B). 
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(3) make a determination that Senate Bill 358’s provisions violate the CWA by providing 

an immediate effective date upon signature by the Governor without and before providing for 

mandatory EPA review and action on those sections;  

(4) disapprove those offending sections of Senate Bill 358 in Montana code for CWA 

purposes; and  

(5) promulgate federal regulations applicable to Montana setting forth revised numeric 

nutrient water quality standards as necessary to meet requirements of the CWA. 

Conclusion 

 

The results intended by and process for adopting SB 358 under Montana law are contrary 

to the explicit direction of the Clean Water Act and EPA rules.  SB 358 was signed into state law 

on April 30, 2021 with an unambiguous immediate effective date, resulting in an urgent and 

stark conflict between federal law and EPA regulations, and state law revisions to water quality 

standards that do not protect designated uses of Montana’s waters, are not based on science, and 

were not lawfully approved.  SB 358’s passage into Montana law flies in the face of the 

scientifically rich record that supports the State’s numeric nutrient criteria in Circular 12-A, 

criteria that EPA has approved for CWA purposes.  Montana’s Legislature passed and Governor 

Gianforte signed SB 358 without providing a reasoned rationale for the decision to depart from 

previous findings, without providing evidentiary support for other substantive revisions to 

Montana’s water quality standards, and failed to provide for mandatory public participation 

opportunities or EPA review and approval.   

For these reasons Waterkeeper petitions EPA to, within 90 days of receipt of this petition, 

make the determinations requested in Section IV supra, to disapprove SB 358’s changes to 

Montana’s water quality standards, and to promulgate federal regulations applicable to Montana 

setting forth revised numeric nutrient water quality standards as necessary to satisfy requirements 

of the CWA. 

 

Respectfully submitted- 

 
Guy Alsentzer, Executive Director  Dated this day, the 24th of May, 2021. 

Upper Missouri Waterkeeper   Attachments: List of Citations 

24 S. Willson Ave,  

Suites 6-7 

Bozeman, MT 59715 
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Standards, May 12, 2021.  (Attached hereto). 

 

DEQ. Notice of Public Hearing on Proposed Amendment (Water Quality). MAR Notice No. 17-

356 281 (Feb. 3, 2014). 

 

DEQ. ‘Nutrient Standards Rules and Statements of Reasonable Necessity,’ 2014.  

 

EPA. “Ambient Water Quality Criteria Recommendations: Information Supporting the 

Development of State and Tribal Nutrient Criteria”, 2000. Washington, D.C., U.S. 

Environmental Protection Agency.  

 

EPA. “Nutrient Criteria Development; Notice of Nutrient Criteria Technical Guidance Manual: 

Rivers and Streams”, 65 Fed. Reg. 46167 (July 27, 2000). 

 

EPA Region 8, “EPA Action on Montana’s Numeric Nutrient Criteria and Variance Rules,” 

February 26, 2015. 

 

Letter, Upper Missouri Waterkeeper to EPA Region 8, “State of Montana Senate Bill 358; 

Request For Action From the Environmental Protection Agency,” April 23, 2021.  (Attached 
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Senate Bill 358, Montana 2021 Legislature, April 30th 2021, Final Version. (Attached hereto). 

 

Suplee, M.W ., and V. Watson , 2013. Scientific and Technical Basis of the Numeric Nutrient 

Criteria for Montana’s Wadeable Streams and Rivers—Update 1. Montana DEQ. 

 

Suplee, Watson, 2008. “Scientific and Technical Basis of the Numeric Nutrient Criteria for 

Montana’s Wadeable Streams and Rivers.” Montana DEQ. 

 

 
 

 
 

 

 

 

 

 



From: Montana DEQ montanadeq@announcements.mt.gov
Subject: DEQ Implementation of SB 358 - Narrative Nutrient Standards

Date: May 12, 2021 at 5:07 PM
To: guy@uppermissouriwaterkeeper.org

Dear Montana Water Quality Interested Parties,

Over the next year, MT DEQ will be engaging with stakeholders to implement a 2021 signed law (SB358) which
directs DEQ to transition from numeric nutrient water quality standards to narrative nutrient water quality
standards. We will provide progress updates on DEQ's Nutrient Work Group web page.

The next Nutrient Work Group meeting is scheduled for Wednesday, May 26, from 9:00 - 11:00 a.m. This
meeting will be held virtually using Zoom (link and call in information provided below).

If you would like to receive email updates about nutrient water quality standards, enter your email address on
the subscriptions web page and make sure you check the box for Water Quality Nutrient Workgroup.

As always, thank you for your interest in Montana's water quality.

MT DEQ Water Quality Division

Nutrient Work Group Meeting

May 26, 2021, at 9:00 a.m.

Join Zoom by Computer or Web App:

https://mt-gov.zoom.us/j/85449054488

Dial by Telephone (audio only):

1-406-444-9999

Meeting ID:

854 4905 4488
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April 23, 2021 

 

Submitted via electronic mail to: laidlaw.tina@epa.gov , fish.tonya@epa.gov , 

schefski.kenneth@epa.gov  

 

Tina Laidlaw, EPA Region 8 MT Office 

Tonya Fish, EPA Region 8 WQS Coordinator 

Kenneth Schefski, EPA Region 8 Chief Counsel 

 

Re: State of Montana Senate Bill 358; Request For Action From the Environmental 

Protection Agency 

 

Dear Ms. Laidlaw, Ms. Fish, and Mr. Schefski: 

 

Upper Missouri Waterkeeper (“Waterkeeper”) submits this letter to request that the 

Environmental Protection Agency (“EPA”), as the mandatory backstop for Clean Water Act 

implementation of the Clean Water Act requirements in 33 U.S.C. § 1313(c)(2) (“Section 

303(c)”), take the requested steps to ensure the State of Montana retains strong, science-based 

numeric nutrient criteria that protect designated uses and aquatic life as required Section 303(c). 

 

As you are aware from Waterkeeper’s earlier communications to you, the 2021 Montana 

Legislature has passed Senate Bill 358 (“SB 358”)1.  SB 358 eliminates the State’s strong, 

science-based numeric nutrient water quality criteria that protect most waterways in the State 

from the harmful effects of nutrient pollution.  In addition, the bill would add new, statutorily-

defined nutrient “nonsignificance” criteria, in effect amending Montana’s nondegradation policy 

to include a whole new suite of exemptions allowing for degradation of local water quality from 

allegedly insignificant discharges of nutrient pollution.  Both actions are substantive changes of 

Montana’s water quality standards rules requiring EPA approval before becoming effective as a 

matter of federal law. 

 

In sum and in its separate parts SB 358 conflicts with the Clean Water Act’s promise of 

“restor[ing] and maintain[ing] the chemical, physical, and biological integrity of the Nation’s 

waters”2.  Specifically, SB 358 violates Section 303(c)(2)’s clear directives on the setting of 

water quality standards, mandatory EPA review of changes to water quality standards before 

such standards are effective, and requirements of federal antidegradation policy under 40 C.F.R. 

§ 141.12.  SB 358 further runs counter to EPA’s longstanding 2000 policy and guidance 

directing States to adopt numeric water quality criteria for nutrients.   

 

Waterkeeper asserts there is no lawful path for EPA to approve the WQS changes made under 

SB 358, and requests that EPA immediately communicate the fatal flaws discussed herein with 

Governor Gianforte, urge him to veto SB 358, and if he does not, to disapprove the changes 

made by SB 358. 

 
1 Senate Bill 358 in “Enrolled” form, as published by the Montana Legislative Services Division on April 22, 
2021, attached as Exhibit A. 
2 33 U.S.C. § 1251(a). 

mailto:laidlaw.tina@epa.gov
mailto:fish.tonya@epa.gov
mailto:schefski.kenneth@epa.gov


 

I. SB 358 REPEALS MONTANA’S SCIENCE-BASED NUMERIC NUTRIENT WATER 

QUALITY STANDARDS, PREVIOUSLY APPROVED BY EPA. 

SB 358 is a blatant attempt to eliminate a well-documented, proven, and science-based approach 

to protecting designated uses of most Montana waterways with numeric nutrient criteria.  

Waterkeeper is unaware of a single instance across the Nation in which EPA has allowed a State 

to regress and remove a duly-promulgated and approved protective numeric criteria approach in 

favor of a narrative criteria approach.  As EPA knows, EPA’s own regulations for development 

of water quality standards requires states to adopt numeric criteria unless such criteria cannot be 

established.  40 C.F.R. 131.11(b).  Moreover, EPA has already found that Montana’s narrative 

water quality standards are inadequate to address nutrient pollution in the state.  As EPA stated 

in its original Action Letter Approving Montana’s Numeric Nutrient Criteria in 2015, “[t]he 

adopted water quality criteria…that are the subject of today’s action are scientifically defensible, 

well supported by the record and consistent with CWA requirements.”3  Based upon this history 

and record, EPA cannot find that elimination of the necessary and protective numeric criteria 

protect designated uses of Montana waters is defensible.  SB 358 cannot be approved as a result.  

 

A. Text of SB 358. 

In SB 358, Section 1, ‘Transition for nutrient standards,” the bill eliminates Montana’s duly-

adopted and EPA-approved numeric nutrient criteria and implementing rules and requires the 

Montana Department of Environmental Quality (hereinafter “DEQ”) to adopt new nutrient 

pollution control rules framed as a so-called “adaptive management program.”4  Further, SB 358 

defines broadly what the new adaptive management program for nutrient pollution control must 

include: 

(2) The rules shall provide for the development of an adaptive management program which provides 

for an incremental watershed approach for protecting and maintaining water quality, and that:  

(a)  reasonably balances all factors impacting a water body;  

(b)  prioritizes the minimization of phosphorus, taking into account site-specific conditions; and  

(c)  identifies the appropriate response variables affected by nutrients and associated impact 

thresholds in accordance with the beneficial uses of the waterbody. 

(3) In developing the rules in subsection (2), the department shall consider options pertaining to 

whether the point source is new or existing and whether the receiving water body is considered 

impaired or unimpaired.  

B. SB 358 Violates The Clean Water Act. 

The language outlined above is wholly divorced from requirements of the CWA or EPA 

regulations.  Congress directed states to establish water quality standards that “consist of the 

designated uses of the navigable waters involved and the water quality criteria for such waters 

based upon such uses.”5 EPA regulations specify that “[s]uch criteria must be based on sound 

 
3 See EPA Action Letter on Montana’s Numeric Nutrient Criteria and Variance Rules, Feb 26, 2015, pp 2.  
4 SB 358, Section 1.  
5 33 U.S.C. § 1313(c)(2)(A); 40 C.F.R. § 131.2.  



scientific rationale and must contain sufficient parameters or constituents to protect the 

designated use.”6  Because water quality criteria must be set at a level that protects the 

designated use, economic factors “are irrelevant” and states should not take them into account.7   

Water quality standards under § 1313 are science-based, ambient standards for protecting 

waterway health and designated uses.  And, as EPA well-knows, science-based and protective 

water quality standards is foundational to sound implementation of the CWA affecting, in 

particular, the second primary method of restoring and protecting our waterways: pollutant 

discharge elimination permits and the development of Total Maximum Daily Load (“TMDL”) 

cleanup plans.  Congress prohibited all pollutant discharges to waterways absent a permit, and 

water quality standards are a primary driver of those permit requirements.8  A TMDL must be 

designed to ensure that a waterbody is returned to meeting water quality standards.9 

Conversely, SB 358 repeals the water quality standard that actually protects designated uses, 

proposes an ambiguous new regulatory program that does not meet the requirements in the Act 

for water quality standards and will allow permits to be issued that continue to cause and 

contribute to water quality impairments, and requires a series of novel hurdles that will have the 

effect of frustrating the federal requirements discussed above.   

1. Adaptive management is not a water quality standard meeting the 

requirements of 33 U.S.C. § 1313(c). 

Adaptive management plans cannot substitute for duly-promulgated water quality standards.  

Waterkeeper objects to usage of polluter’s favorite catch-phrase - “adaptive management 

programs.”  In Waterkeeper’s experience this phrase signals an open-ended and purposefully 

ambiguous regulatory scheme that benefits only the regulated community, externalizes the costs 

of major polluting sectors on the human environment, and does not comply with mandates of 

federal water pollution control law.  It is telling that the new “adaptive management” regime is 

vague on implementation details and will likely result in an adversarial process that wastes finite 

resources, particularly given the bill’s lack of water quality standard goalposts and complete 

detachment from requirements of the CWA.   

2. The bizarre implementation provisions of SB 358 are unscientific and will 

allow increased pollution and harm to Montana’s waterways in violation 

of the Act. 

SB 358 would require a balancing act in Montana’s nutrient water quality standards.  However, a 

balancing act in setting nutrient pollution controls is wholly inappropriate.  The CWA is clear: a 

state must set water quality standards at a level necessary to protect designated uses and then 

point source pollution must be controlled at levels necessary to satisfy applicable standards and 

to ensure discharges do not cause or contribute to violations of water quality standards.  Further, 

SB 358’s requirement to prioritize phosphorus reductions over nitrogen reductions is unscientific 

and contrary to an extensive body of nutrient science for Montana’s waters, and will incentivize 

more harm to waterways.  Ample evidence proves that most Montana waterways are nitrogen-

limited and nitrogen reductions from point sources are significant causes of pollution.10  Last, 

 
6 40 C.F.R. § 131.11(a)(1).  
7 Miss. Comm’n on Natural Res. v. Costle, 625 F.2d 1269, 1277 (5th Cir. 1980).  
8 33 U.S.C. §§ 1311(b)(1)(c) and 1342 (a)(1). See also, 40 C.F.R. § 122.44(d).  
9 33 U.S.C. § 1313(d). 
10 See, administrative record for DEQ 2015 Numeric Nutrient Criteria rulemaking; Circular 12A. 



using determinations of novel response variables throws out the State’s existing, proactive 

approach to nutrient pollution control in favor of a crisis management regime where attempts to 

address site-specific pollution problems occur only after the problem is out of hand.  This is 

contrary to the protective directives of the Clean Water Act, and makes little scientific or 

economic sense as it is far more efficient – and cheaper – to prevent nutrient pollution problems 

than to try and fix them after the occur. 

3. Montana cannot “repeal” the protective numeric standards approved by 

EPA for weaker narrative standards. 

SB 358 has an effective date as of passage and signing by the Governor11 and requires DEQ to 

implement a narrative approach to nutrient pollution control until the adaptive management 

program rules are adopted in spring 2022.12  These sections violate the CWA.  The bill tries to 

prevent DEQ, as of the date on which Governor Gianforte signs SB 358, from implementing 

currently-applicable numeric nutrient criteria that EPA has approved and which are effective as a 

matter of federal law.  While Waterkeeper notes that DEQ must, under federal law, implement 

the EPA-approved nutrient criteria in Circular 12A, Waterkeeper is also aware from experience 

that DEQ has proven unwilling to go against Legislative directives even in the face of federal 

law requirements, and therefore it is very likely that meaningful point source control of nutrient 

pollution will halt upon SB 358’s passage to law.   

 

Overall, SB 358 violates the Clean Water Act and directs the overt violation of the state of 

Montana’s duty to faithfully implement requirements of the CWA which, among other items, 

mandates that changes to water quality standards – like those contemplated by SB 358 – are only 

effective upon EPA approval.13  It is critically important that EPA write to Governor Gianforte 

concerning the numerous legal issues SB 358 and encourage the Governor to avoid unnecessary 

conflict and wasted resources by vetoing SB 358. 

 

II. SB 358 CREATES NEW NONSIGNIFICANCE EXEMPTIONS FOR NUTRIENT 

POLLUTION THAT VIOLATE REQUIREMENTS OF FEDERAL 

ANTIDEGRADATION POLICY AND WILL INCENTIVIZE MORE NUTRIENT 

POLLUTION IN MONTANA’S WATERWAYS. 

In addition to eliminating Montana’s numeric nutrient criteria, SB 358 adds new 

“nonsignificance” exemptions for nutrient pollution discharges under its nondegradation policy.  

Specifically, SB 358 adds the following: 

75-5-317. Nonsignificant activities. (1) The categories or classes of activities identified in 

subsection (2) cause changes in water quality that are nonsignificant because of their low 

potential for harm to human health or the environment and their conformance with the guidance 

found in 75-5-301(5)(c).  

(2) The following categories or classes of activities are not subject to the provisions of 75-5-303:  

… 

 
11 Id. Section 11 “Effective Date.” 
12 Id. Section 2 “Transition for nutrient standards-department.” 
13 33 U.S.C. § 1313(c)(2). 



(u) discharges of total phosphorus or total nitrogen that do not: 

(i) create conditions that are toxic or harmful to human, animal, plant, and aquatic life;          

(ii) create conditions that produce undesirable aquatic life; or 

(iii) cause measurable changes in aquatic life; and  

v) any other activity that is nonsignficant because of its low potential for harm to human health 

or to the environment and its conformance with the guidance found in 75-5-301(5)(c)  

SB 358, Section 7, pp. 16-17.  SB 358’s new nonsignificance criteria operate to incentivize more, 

not less, nutrient pollution in Montana’s waterways.   

First, SB 358’s new nondegradation exemptions invert the burden of proof, creating a legal 

presumption that nutrient discharges are per se nonsignificant absent a showing triggering one of 

the thresholds under 75-5-317(2)(u)(i-iii) or the “catch-all” exemption embodied in 75-5-

317(2)(v).  This allocation of discretion and procedural approach is backwards; rather, the 

starting point must be that all discharges – and given the record of nutrient pollution in Montana 

–especially nutrient pollutant discharges, are subject to Tier 2 nondegradation review unless a 

site-specific showing is made to justify an exemption.  Here, no such showing(s) has been made. 

Second, SB 358’s nutrient specific categorical exemptions are not faithful to the CWA’s goal of 

maintaining and restoring water quality.  SB 358 defines nutrient discharges as insignificant as a 

matter of law, operating without regard to the specifics of a proposed discharge and contrary to 

the very point of nondegradation: preserving water quality by preventing death by a thousand 

cuts.  EPA has emphasized in its Aug 2015 WQS Rule Revisions that a state agency must look at 

the particular circumstances of a discharge when applying a de minimis exemption to ensure that 

the discharge is insignificant-in-fact: “[u]nless a state…can provide appropriate technical 

justification, it should not create categorical exemptions from Tier 2 review for specific types of 

activities based on a general finding that such activities do not result in significant 

degradation.”14  SB 358’s new categorical exemptions functionally subvert the State’s 

nondegradation policy because they empower Montana to allow significant, often cumulative, 

degradation without Tier II review.  Doing so exceeds the state’s implied authority to create de 

minimis exemptions, lacks a factual basis, and is unlawful.   

The same fatal flaws are found in new 75-5-317(2)(v), which operates as a catch-all purportedly 

exempting any “other activity that is nonsignificant because of its low potential for harm…”  

This catch-all is incredibly overbroad, potentially authorizing thousands of different activities 

that could alone, or together synergistically with other discharges to a waterway, harm existing 

uses and degrade water quality.  Here too public participation requirements are ignored insofar as 

this section allows DEQ to exempt potentially significant discharges from any number of 

activities or types of pollutants, including even bioaccumualtive pollutants, without any findings 

or notice to the public. 

These new categorical exemptions for nutrient discharges also fail to satisfy mandatory public 

participation requirements of the CWA.  SB 358’s legislative-based approach to revising 

Montana’s WQS ignores Section 303(c)’s public participation requirements by mandating an 

effective date upon signature by the Governor, not approval by EPA or a requisite public 

process.  This is unlawful.  Further, there are no written findings supporting these new 

 
14 Water Quality Standards Regulatory Revisions, 80 Fed. Reg. 51,020, 51,035 (Aug. 21, 2015) (codified at 40 

C.F.R. pt. 131).  



exemptions; without written findings neither EPA nor the public have any way of knowing what 

the legislature considered in creating these exemptions and in any case could not meaningfully 

participate in decisionmaking. 

EPA’s WQS regulation requires states to adopt an antidegradation policy and implementation 

procedures consistent with 40 CFR § 131.12(a)(1-4).  As described in the EPA WQS Handbook 

(1994), “EPA may disapprove and federally promulgate all or part of an implementation process 

for antidegradation if, in the judgment of the Administrator, the State’s process (or certain 

provisions thereof) can be implemented in such a way as to circumvent the intent and purpose of 

the antidegradation policy.  While the discussion above is not exhaustive, it does pinpoint several 

ways in which SB 358’s new categorical exemptions violate antidegradation policy, the CWA’s 

intent and purpose, and EPA regulation. 

CONCLUSION & REQUEST FOR AFFIRMATIVE ACTION 

SB 358 will fundamentally halt meaningful progress addressing point-source nutrient pollution 

in Montana and act to authorize continued and future, increased nutrient pollution discharges to 

the detriment of local water quality.  Components of SB 358 lack any scientific basis, squarely 

conflict with the plain language of the CWA and EPA regulation, and contain zero evidentiary 

basis on which EPA could reasonably conclude local water quality will be protected or restored.  

Montana was previously a leader in adopting science-based standards to address nutrient 

pollution.  SB 358 means Montana will now be a leader in backsliding and as an ignominious 

failure to protect some of the last intact river ecosystems in the Lower 48 from nutrient pollution. 

 

As the federal agency with mandatory oversight authority of delegated CWA state programs it is 

incumbent upon EPA to address the conflict SB 358 creates with federal law.  We specifically 

request that EPA exercise its authority under Section 303(c) to educate Montana Governor 

Gianforte’s Office on the diverse legal and practical issues SB 358 raises and encourage the 

Governor to veto this bill.  Doing so will be in EPA’s, the State’s, and the public interest because 

exercising all possible options now, before SB 358 becomes law with the Governor’s signature, 

could avoid future litigation, unlawful pollution, harm to Montana waterways, and likely delay 

resulting from further obfuscation and obstructionism. 

 

Thank you in advance for carefully considering our concerns and request for action from EPA.  

We look forward to your response and remain available to discuss this matter further with EPA. 

 

Respectfully- 

 
 

Guy Alsentzer 

Executive Director 

Upper Missouri Waterkeeper 

24 S. Willson Ave, Suites 6-7 

Bozeman, MT 59715 

Guy@uppermissouriwaterkeeper.org 

T: 406.570.2202 

 

mailto:Guy@uppermissouriwaterkeeper.org
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AN ACT ELIMINATING NUTRIENT CRITERIA FROM MONTANA WATER QUALITY STANDARDS; 

ELIMINATING VARIANCES AND COMPLIANCE SCHEDULES FOR NUTRIENTS; DIRECTING ADOPTION 

AND AMENDMENT OF ADMINISTRATIVE RULES; PROVIDING FOR A TRANSITION FOR NUTRIENT 

STANDARDS; PROVIDING RULEMAKING AUTHORITY; AMENDING SECTIONS 75-5-103, 75-5-105, 75-5-

317, AND 75-5-320, MCA; REPEALING SECTIONS 75-5-313, 75-5-314, AND 75-5-319, MCA; REPEALING 

ARM 17.30.660; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE. 

 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

 

Section 1. Transition for nutrient standards. (1) By March 1, 2022, the department of 

environmental quality shall adopt rules related to narrative nutrient standards in consultation with the nutrient 

work group. 

(2) The rules shall provide for the development of an adaptive management program which provides 

for an incremental watershed approach for protecting and maintaining water quality, and that: 

(a) reasonably balances all factors impacting a water body; 

(b) prioritizes the minimization of phosphorus, taking into account site-specific conditions; and 

(c) identifies the appropriate response variables affected by nutrients and associated impact 

thresholds in accordance with the beneficial uses of the waterbody. 

(3) In developing the rules in subsection (2), the department shall consider options pertaining to 

whether the point source is new or existing and whether the receiving water body is considered impaired or 

unimpaired. 

 

Section 2. Transition for nutrient standards -- department. (1) Until final rules are adopted 

pursuant to [section 1], the department shall administer the discharge permitting program under 75-5-402 in a 
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manner consistent with ARM 17.30.637 and the intent of [this act]. 

(2) Any nutrient standards variances currently authorized and effective are hereby authorized and 

effective under 75-5-320 until otherwise amended or repealed. 

 

Section 3. Board to amend rules. The board of environmental review shall amend ARM 17.30.201, 

17.30.507, 17.30.516, 17.30.602, 17.30.619, 17.30.622, 17.30.623, 17.30.624, 17.30.625, 17.30.626, 

17.30.627, 17.30.628, 17.30.629, 17.30.635, 17.30.702, and 17.30.715 to delete all references to department 

circular DEQ-12A, department circular DEQ-12B, base numeric nutrient standards, and nutrient standards 

variances. 

 

Section 4. Department to amend rules. The department of environmental quality shall amend ARM 

17.30.602 to delete all references to department circular DEQ-12A, department circular DEQ-12B, base 

numeric nutrient standards, and nutrient standards variances. 

 

Section 5. Section 75-5-103, MCA, is amended to read: 

"75-5-103. (Temporary) Definitions. Unless the context requires otherwise, in this chapter, the 

following definitions apply: 

(1) "Associated supporting infrastructure" means: 

(a) electric transmission and distribution facilities; 

(b) pipeline facilities; 

(c) aboveground ponds and reservoirs and underground storage reservoirs; 

(d) rail transportation; 

(e) aqueducts and diversion dams; 

(f) devices or equipment associated with the delivery of an energy form or product produced at an 

energy development project; or 

(g) other supporting infrastructure, as defined by board rule, that is necessary for an energy 

development project. 

(2) (a) "Base numeric nutrient standards" means numeric water quality criteria for nutrients in surface 
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water that are adopted to protect the designated uses of a surface water body. 

(b) The term does not include numeric water quality standards for nitrate, nitrate plus nitrite, or nitrite 

that are adopted to protect human health. 

(3)(2) "Board" means the board of environmental review provided for in 2-15-3502. 

(4)(3) "Contamination" means impairment of the quality of state waters by sewage, industrial wastes, 

or other wastes, creating a hazard to human health. 

(5)(4) "Council" means the water pollution control advisory council provided for in 2-15-2107. 

(6)(5) (a) "Currently available data" means data that is readily available to the department at the time 

a decision is made, including information supporting its previous lists of water bodies that are threatened or 

impaired. 

(b) The term does not mean new data to be obtained as a result of department efforts. 

(7)(6) "Degradation" means a change in water quality that lowers the quality of high-quality waters for 

a parameter. The term does not include those changes in water quality determined to be nonsignificant 

pursuant to 75-5-301(5)(c). 

(8)(7) "Department" means the department of environmental quality provided for in 2-15-3501. 

(9)(8) "Disposal system" means a system for disposing of sewage, industrial, or other wastes and 

includes sewage systems and treatment works. 

(10)(9) "Effluent standard" means a restriction or prohibition on quantities, rates, and concentrations of 

chemical, physical, biological, and other constituents that are discharged into state waters. 

(11)(10) (a) "Energy development project" means each plant, unit, or other development and 

associated developments, including any associated supporting infrastructure, designed for or capable of: 

(i) generating electricity; 

(ii) producing gas derived from coal; 

(iii) producing liquid hydrocarbon products; 

(iv) refining crude oil or natural gas; 

(v) producing alcohol to be blended for ethanol-blended gasoline and that are eligible for a tax 

incentive pursuant to Title 15, chapter 70, part 5; 

(vi) producing biodiesel and that are eligible for a tax incentive for the production of biodiesel pursuant 
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to 15-32-701; or 

(vii) transmitting electricity through an electric transmission line with a design capacity of equal to or 

greater than 50 kilovolts. 

(b) The term does not include a nuclear facility as defined in 75-20-1202. 

(12)(11) "Existing uses" means those uses actually attained in state waters on or after July 1, 1971, 

whether or not those uses are included in the water quality standards. 

(13)(12) "High-quality waters" means all state waters, except: 

(a) ground water classified as of January 1, 1995, within the "III" or "IV" classifications established by 

the board's classification rules; and 

(b) surface waters that: 

(i) are not capable of supporting any one of the designated uses for their classification; or 

(ii) have zero flow or surface expression for more than 270 days during most years. 

(14)(13) "Impaired water body" means a water body or stream segment for which sufficient credible 

data shows that the water body or stream segment is failing to achieve compliance with applicable water quality 

standards. 

(15)(14) "Industrial waste" means a waste substance from the process of business or industry or from 

the development of any natural resource, together with any sewage that may be present. 

(16)(15) "Interested person" means a person who has a real property interest, a water right, or an 

economic interest that is or may be directly and adversely affected by the department's preliminary decision 

regarding degradation of state waters, pursuant to 75-5-303. The term includes a person who has requested 

authorization to degrade high-quality waters. 

(17)(16) "Load allocation" means the portion of a receiving water's loading capacity that is allocated to 

one of its existing or future nonpoint sources or to natural background sources. 

(18 (17) "Loading capacity" means the mass of a pollutant that a water body can assimilate without a 

violation of water quality standards. For pollutants that cannot be measured in terms of mass, it means the 

maximum change that can occur from the best practicable condition in a surface water without causing a 

violation of the surface water quality standards. 

(19)(18) "Local department of health" means the staff, including health officers, employed by a county, 
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city, city-county, or district board of health. 

(20)(19) "Metal parameters" includes but is not limited to aluminum, antimony, arsenic, beryllium, 

barium, cadmium, chromium, copper, fluoride, iron, lead, manganese, mercury, nickel, selenium, silver, 

thallium, and zinc. 

(21)(20) "Mixing zone" means an area established in a permit or final decision on nondegradation 

issued by the department where water quality standards may be exceeded, subject to conditions that are 

imposed by the department and that are consistent with the rules adopted by the board. 

(22) "Nutrient standards variance" means numeric water quality criteria for nutrients based on a 

determination that base numeric nutrient standards cannot be achieved because of economic impacts or 

because of the limits of technology. The term includes individual, general, and alternative nutrient standards 

variances in accordance with 75-5-313. 

(23)(21) "Nutrient work group" means an advisory work group, convened by the department, 

representing publicly owned and privately owned point sources of pollution, nonpoint sources of pollution, and 

other interested parties that will advise the department on the base numeric nutrient standards, the 

development of nutrient standards variances, and the implementation of those standards, and variances 

together with associated economic impacts. 

(24)(22) "Other wastes" means garbage, municipal refuse, decayed wood, sawdust, shavings, bark, 

lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or 

discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state waters. 

(25)(23) "Outstanding resource waters" means: 

(a) state surface waters located wholly within the boundaries of areas designated as national parks or 

national wilderness areas as of October 1, 1995; or 

(b) other surface waters or ground waters classified by the board under the provisions of 75-5-316 

and approved by the legislature. 

(26)(24) "Owner or operator" means a person who owns, leases, operates, controls, or supervises a 

point source. 

(27)(25) "Parameter" means a physical, biological, or chemical property of state water when a value of 

that property affects the quality of the state water. 
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(28)(26) "Person" means the state, a political subdivision of the state, institution, firm, corporation, 

partnership, individual, or other entity and includes persons resident in Canada. 

(29)(27) "Point source" means a discernible, confined, and discrete conveyance, including but not 

limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vessel or 

other floating craft, from which pollutants are or may be discharged. 

(30)(28) (a) "Pollution" means: 

(i) contamination or other alteration of the physical, chemical, or biological properties of state waters 

that exceeds that permitted by Montana water quality standards, including but not limited to standards relating 

to change in temperature, taste, color, turbidity, or odor; or 

(ii) the discharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other 

substance into state water that will or is likely to create a nuisance or render the waters harmful, detrimental, or 

injurious to public health, recreation, safety, or welfare, to livestock, or to wild animals, birds, fish, or other 

wildlife. 

(b) The term does not include: 

(i) a discharge, seepage, drainage, infiltration, or flow that is authorized under the pollution discharge 

permit rules adopted by the board under this chapter; 

(ii) activities conducted under this chapter that comply with the conditions imposed by the department 

in short-term authorizations pursuant to 75-5-308; 

(iii) contamination of ground water within the boundaries of an underground mine using in situ coal 

gasification and operating in accordance with a permit issued under 82-4-221. 

(c) Contamination referred to in subsection (30)(b)(iii) (28)(b)(iii) does not require a mixing zone. 

(31)(29) "Sewage" means water-carried waste products from residences, public buildings, institutions, 

or other buildings, including discharge from human beings or animals, together with ground water infiltration 

and surface water present. 

(32)(30) "Sewage system" means a device for collecting or conducting sewage, industrial wastes, or 

other wastes to an ultimate disposal point. 

(33)(31) "Standard of performance" means a standard adopted by the board for the control of the 

discharge of pollutants that reflects the greatest degree of effluent reduction achievable through application of 
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the best available demonstrated control technology, processes, operating methods, or other alternatives, 

including, when practicable, a standard permitting no discharge of pollutants. 

(34)(32) (a) "State waters" means a body of water, irrigation system, or drainage system, either 

surface or underground. 

(b) The term does not apply to: 

(i) ponds or lagoons used solely for treating, transporting, or impounding pollutants; or 

(ii) irrigation waters or land application disposal waters when the waters are used up within the 

irrigation or land application disposal system and the waters are not returned to state waters. 

(35)(33) "Sufficient credible data" means chemical, physical, or biological monitoring data, alone or in 

combination with narrative information, that supports a finding as to whether a water body is achieving 

compliance with applicable water quality standards. 

(36)(34) "Threatened water body" means a water body or stream segment for which sufficient credible 

data and calculated increases in loads show that the water body or stream segment is fully supporting its 

designated uses but threatened for a particular designated use because of: 

(a) proposed sources that are not subject to pollution prevention or control actions required by a 

discharge permit, the nondegradation provisions, or reasonable land, soil, and water conservation practices; or 

(b) documented adverse pollution trends. 

(37)(35) "Total maximum daily load" or "TMDL" means the sum of the individual waste load allocations 

for point sources and load allocations for both nonpoint sources and natural background sources established at 

a level necessary to achieve compliance with applicable surface water quality standards. 

(38)(36) "Treatment works" means works, including sewage lagoons, installed for treating or holding 

sewage, industrial wastes, or other wastes. 

(39)(37) "Waste load allocation" means the portion of a receiving water's loading capacity that is 

allocated to one of its existing or future point sources. 

(40)(38) "Water quality protection practices" means those activities, prohibitions, maintenance 

procedures, or other management practices applied to point and nonpoint sources designed to protect, 

maintain, and improve the quality of state waters. Water quality protection practices include but are not limited 

to treatment requirements, standards of performance, effluent standards, and operating procedures and 
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practices to control site runoff, spillage or leaks, sludge or water disposal, or drainage from material storage. 

(41)(39) "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug, jetted, or 

otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition of ground water. 

(42)(40) "Watershed advisory group" means a group of individuals who wish to participate in an 

advisory capacity in revising and reprioritizing the list of water bodies developed under 75-5-702 and in the 

development of TMDLs under 75-5-703, including those groups or individuals requested by the department to 

participate in an advisory capacity as provided in 75-5-704. 

75-5-103. (Effective on occurrence of contingency) Definitions. Unless the context requires 

otherwise, in this chapter, the following definitions apply: 

(1) "Associated supporting infrastructure" means: 

(a) electric transmission and distribution facilities; 

(b) pipeline facilities; 

(c) aboveground ponds and reservoirs and underground storage reservoirs; 

(d) rail transportation; 

(e) aqueducts and diversion dams; 

(f) devices or equipment associated with the delivery of an energy form or product produced at an 

energy development project; or 

(g) other supporting infrastructure, as defined by board rule, that is necessary for an energy 

development project. 

(2) (a) "Base numeric nutrient standards" means numeric water quality criteria for nutrients in surface 

water that are adopted to protect the designated uses of a surface water body. 

(b) The term does not include numeric water quality standards for nitrate, nitrate plus nitrite, or nitrite 

that are adopted to protect human health. 

(3)(2) "Board" means the board of environmental review provided for in 2-15-3502. 

(4)(3) "Contamination" means impairment of the quality of state waters by sewage, industrial wastes, 

or other wastes, creating a hazard to human health. 

(5)(4) "Council" means the water pollution control advisory council provided for in 2-15-2107. 

(6)(5) (a) "Currently available data" means data that is readily available to the department at the time 
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a decision is made, including information supporting its previous lists of water bodies that are threatened or 

impaired. 

(b) The term does not mean new data to be obtained as a result of department efforts. 

(7)(6) "Degradation" means a change in water quality that lowers the quality of high-quality waters for 

a parameter. The term does not include those changes in water quality determined to be nonsignificant 

pursuant to 75-5-301(5)(c). 

(8)(7) "Department" means the department of environmental quality provided for in 2-15-3501. 

(9)(8) "Disposal system" means a system for disposing of sewage, industrial, or other wastes and 

includes sewage systems and treatment works. 

(10)(9) "Effluent standard" means a restriction or prohibition on quantities, rates, and concentrations of 

chemical, physical, biological, and other constituents that are discharged into state waters. 

(11)(10) (a) "Energy development project" means each plant, unit, or other development and 

associated developments, including any associated supporting infrastructure, designed for or capable of: 

(i) generating electricity; 

(ii) producing gas derived from coal; 

(iii) producing liquid hydrocarbon products; 

(iv) refining crude oil or natural gas; 

(v) producing alcohol to be blended for ethanol-blended gasoline and that are eligible for a tax 

incentive pursuant to Title 15, chapter 70, part 5; 

(vi) producing biodiesel and that are eligible for a tax incentive for the production of biodiesel pursuant 

to 15-32-701; or 

(vii) transmitting electricity through an electric transmission line with a design capacity of equal to or 

greater than 50 kilovolts. 

(b) The term does not include a nuclear facility as defined in 75-20-1202. 

(12)(11) "Existing uses" means those uses actually attained in state waters on or after July 1, 1971, 

whether or not those uses are included in the water quality standards. 

(13)(12) "High-quality waters" means all state waters, except: 

(a) ground water classified as of January 1, 1995, within the "III" or "IV" classifications established by 
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the board's classification rules; and 

(b) surface waters that: 

(i) are not capable of supporting any one of the designated uses for their classification; or 

(ii) have zero flow or surface expression for more than 270 days during most years. 

(14)(13) "Impaired water body" means a water body or stream segment for which sufficient credible 

data shows that the water body or stream segment is failing to achieve compliance with applicable water quality 

standards. 

(15)(14) "Industrial waste" means a waste substance from the process of business or industry or from 

the development of any natural resource, together with any sewage that may be present. 

(16)(15) "Interested person" means a person who has a real property interest, a water right, or an 

economic interest that is or may be directly and adversely affected by the department's preliminary decision 

regarding degradation of state waters, pursuant to 75-5-303. The term includes a person who has requested 

authorization to degrade high-quality waters. 

(17)(16) "Load allocation" means the portion of a receiving water's loading capacity that is allocated to 

one of its existing or future nonpoint sources or to natural background sources. 

(18)(17) "Loading capacity" means the mass of a pollutant that a water body can assimilate without a 

violation of water quality standards. For pollutants that cannot be measured in terms of mass, it means the 

maximum change that can occur from the best practicable condition in a surface water without causing a 

violation of the surface water quality standards. 

(19)(18) "Local department of health" means the staff, including health officers, employed by a county, 

city, city-county, or district board of health. 

(20)(19) "Metal parameters" includes but is not limited to aluminum, antimony, arsenic, beryllium, 

barium, cadmium, chromium, copper, fluoride, iron, lead, manganese, mercury, nickel, selenium, silver, 

thallium, and zinc. 

(21)(20) "Mixing zone" means an area established in a permit or final decision on nondegradation 

issued by the department where water quality standards may be exceeded, subject to conditions that are 

imposed by the department and that are consistent with the rules adopted by the board. 

(22) "Nutrient standards variance" means numeric water quality criteria for nutrients based on a 
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determination that base numeric nutrient standards cannot be achieved because of economic impacts or 

because of the limits of technology. The term includes individual, general, and alternative nutrient standards 

variances in accordance with 75-5-313. 

(23)(21) "Nutrient work group" means an advisory work group, convened by the department, 

representing publicly owned and privately owned point sources of pollution, nonpoint sources of pollution, and 

other interested parties that will advise the department on the base numeric nutrient standards, the 

development of nutrient standards variances, and the implementation of those standards, and variances 

together with associated economic impacts. 

(24)(22) "Other wastes" means garbage, municipal refuse, decayed wood, sawdust, shavings, bark, 

lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or 

discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state waters. 

(25)(23) "Outstanding resource waters" means: 

(a) state surface waters located wholly within the boundaries of areas designated as national parks or 

national wilderness areas as of October 1, 1995; or 

(b) other surface waters or ground waters classified by the board under the provisions of 75-5-316 

and approved by the legislature. 

(26)(24) "Owner or operator" means a person who owns, leases, operates, controls, or supervises a 

point source. 

(27)(25) "Parameter" means a physical, biological, or chemical property of state water when a value of 

that property affects the quality of the state water. 

(28)(26) "Person" means the state, a political subdivision of the state, institution, firm, corporation, 

partnership, individual, or other entity and includes persons resident in Canada. 

(29)(27) "Point source" means a discernible, confined, and discrete conveyance, including but not 

limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vessel or 

other floating craft, from which pollutants are or may be discharged. 

(30)(28) (a) "Pollution" means: 

(i) contamination or other alteration of the physical, chemical, or biological properties of state waters 

that exceeds that permitted by Montana water quality standards, including but not limited to standards relating 
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to change in temperature, taste, color, turbidity, or odor; or 

(ii) the discharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other 

substance into state water that will or is likely to create a nuisance or render the waters harmful, detrimental, or 

injurious to public health, recreation, safety, or welfare, to livestock, or to wild animals, birds, fish, or other 

wildlife. 

(b) The term does not include: 

(i) a discharge, seepage, drainage, infiltration, or flow that is authorized under the pollution discharge 

permit rules adopted by the board under this chapter; 

(ii) activities conducted under this chapter that comply with the conditions imposed by the department 

in short-term authorizations pursuant to 75-5-308; 

(iii) contamination of ground water within the boundaries of a geologic storage reservoir, as defined in 

82-11-101, by a carbon dioxide injection well in accordance with a permit issued pursuant to Title 82, chapter 

11, part 1; 

(iv) contamination of ground water within the boundaries of an underground mine using in situ coal 

gasification and operating in accordance with a permit issued under 82-4-221; 

(c) Contamination referred to in subsections (30)(b)(iii) and (30)(b)(iv) (28)(b)(iii) and (28)(b)(iv) does 

not require a mixing zone. 

(31)(29) "Sewage" means water-carried waste products from residences, public buildings, institutions, 

or other buildings, including discharge from human beings or animals, together with ground water infiltration 

and surface water present. 

(32)(30) "Sewage system" means a device for collecting or conducting sewage, industrial wastes, or 

other wastes to an ultimate disposal point. 

(33)(31) "Standard of performance" means a standard adopted by the board for the control of the 

discharge of pollutants that reflects the greatest degree of effluent reduction achievable through application of 

the best available demonstrated control technology, processes, operating methods, or other alternatives, 

including, when practicable, a standard permitting no discharge of pollutants. 

(34)(32) (a) "State waters" means a body of water, irrigation system, or drainage system, either 

surface or underground. 
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(b) The term does not apply to: 

(i) ponds or lagoons used solely for treating, transporting, or impounding pollutants; or 

(ii) irrigation waters or land application disposal waters when the waters are used up within the 

irrigation or land application disposal system and the waters are not returned to state waters. 

(35)(33) "Sufficient credible data" means chemical, physical, or biological monitoring data, alone or in 

combination with narrative information, that supports a finding as to whether a water body is achieving 

compliance with applicable water quality standards. 

(36)(34) "Threatened water body" means a water body or stream segment for which sufficient credible 

data and calculated increases in loads show that the water body or stream segment is fully supporting its 

designated uses but threatened for a particular designated use because of: 

(a) proposed sources that are not subject to pollution prevention or control actions required by a 

discharge permit, the nondegradation provisions, or reasonable land, soil, and water conservation practices; or 

(b) documented adverse pollution trends. 

(37)(35) "Total maximum daily load" or "TMDL" means the sum of the individual waste load allocations 

for point sources and load allocations for both nonpoint sources and natural background sources established at 

a level necessary to achieve compliance with applicable surface water quality standards. 

(38)(36) "Treatment works" means works, including sewage lagoons, installed for treating or holding 

sewage, industrial wastes, or other wastes. 

(39)(37) "Waste load allocation" means the portion of a receiving water's loading capacity that is 

allocated to one of its existing or future point sources. 

(40)(38) "Water quality protection practices" means those activities, prohibitions, maintenance 

procedures, or other management practices applied to point and nonpoint sources designed to protect, 

maintain, and improve the quality of state waters. Water quality protection practices include but are not limited 

to treatment requirements, standards of performance, effluent standards, and operating procedures and 

practices to control site runoff, spillage or leaks, sludge or water disposal, or drainage from material storage. 

(41)(39) "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug, jetted, or 

otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition of ground water. 

(42)(40) "Watershed advisory group" means a group of individuals who wish to participate in an 



 
  
67th Legislature  SB 358 

 

 - 14 -  Authorized Print Version – SB 358  
 
 ENROLLED BILL

advisory capacity in revising and reprioritizing the list of water bodies developed under 75-5-702 and in the 

development of TMDLs under 75-5-703, including those groups or individuals requested by the department to 

participate in an advisory capacity as provided in 75-5-704." 

 

Section 6. Section 75-5-105, MCA, is amended to read: 

"75-5-105. Confidentiality of records. Except as provided in 80-15-108, any information concerning 

sources of pollution that is furnished to the board or department or that is obtained by either of them is a matter 

of public record and open to public use. However, any information unique to the owner or operator of a source 

of pollution that would, if disclosed, reveal methods or processes entitled to protection as trade secrets must be 

maintained as confidential if so determined by a court of competent jurisdiction. The owner or operator shall file 

a declaratory judgment action to establish the existence of a trade secret if the owner or operator wishes the 

information to remain confidential. The department must be served in the action and may intervene as a party. 

Any information not intended to be public when submitted to the board or department must be submitted in 

writing and clearly marked as confidential. Except as provided in 75-5-314, the The data describing physical 

and chemical characteristics of a waste discharged to state waters may not be considered confidential. The 

board may use any information in compiling or publishing analyses or summaries relating to water pollution if 

the analyses or summaries do not identify any owner or operator of a source of pollution or reveal any 

information that is otherwise made confidential by this section." 

 

Section 7. Section 75-5-317, MCA, is amended to read: 

"75-5-317. Nonsignificant activities. (1) The categories or classes of activities identified in 

subsection (2) cause changes in water quality that are nonsignificant because of their low potential for harm to 

human health or the environment and their conformance with the guidance found in 75-5-301(5)(c). 

(2) The following categories or classes of activities are not subject to the provisions of 75-5-303: 

(a) existing activities that are nonpoint sources of pollution as of April 29, 1993; 

(b) activities that are nonpoint sources of pollution initiated after April 29, 1993, when reasonable 

land, soil, and water conservation practices are applied and existing and anticipated beneficial uses will be fully 

protected; 
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(c) use of agricultural chemicals in accordance with a specific agricultural chemical ground water 

management plan promulgated under 80-15-212, if applicable, or in accordance with an environmental 

protection agency-approved label and when existing and anticipated uses will be fully protected; 

(d) changes in existing water quality resulting from an emergency or remedial activity that is designed 

to protect public health or the environment and is approved, authorized, or required by the department; 

(e) changes in existing ground water quality resulting from treatment of a public water supply system, 

as defined in 75-6-102, or a public sewage system, as defined in 75-6-102, by chlorination or other similar 

means that is designed to protect the public health or the environment and that is approved, authorized, or 

required by the department; 

(f) the use of drilling fluids, sealants, additives, disinfectants, and rehabilitation chemicals in water well 

or monitoring well drilling, development, or abandonment, if used according to department-approved water 

quality protection practices and if no discharge to surface water will occur; 

(g) short-term changes in existing water quality resulting from activities authorized by the department 

pursuant to 75-5-308; 

(h) land application of animal waste, domestic septage, or waste from public sewage treatment 

systems containing nutrients when the wastes are applied to the land in a beneficial manner, application rates 

are based on agronomic uptake of applied nutrients, and other parameters will not cause degradation; 

(i) use of gray water, as defined in 75-5-325, from nonpublic gray water reuse systems for irrigation 

during the growing season in accordance with gray water reuse rules adopted pursuant to 75-5-305; 

(j) incidental leakage of water from a public water supply system, as defined in 75-6-102, or from a 

public sewage system, as defined in 75-6-102, utilizing best practicable control technology designed and 

constructed in accordance with Title 75, chapter 6; 

(k) discharges of water to ground water from water well or monitoring well tests, hydrostatic pressure 

and leakage tests, or wastewater from the disinfection or flushing of water mains and storage reservoirs, 

conducted in accordance with department-approved water quality protection practices; 

(l) oil and gas drilling, production, abandonment, plugging, and restoration activities that do not result 

in discharges to surface water and that are performed in accordance with Title 82, chapter 10, or Title 82, 

chapter 11; 
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(m) short-term changes in existing water quality resulting from ordinary and everyday activities of 

humans or domesticated animals, including but not limited to: 

(i) such recreational activities as boating, hiking, hunting, fishing, wading, swimming, and camping; 

(ii) fording of streams or other bodies of water by vehicular or other means; and 

(iii) drinking from or fording of streams or other bodies of water by livestock and other domesticated 

animals; 

(n) coal and uranium prospecting that does not result in a discharge to surface water, that does not 

involve a test pit located in surface water or that may affect surface water, and that is performed in accordance 

with Title 82, chapter 4; 

(o) solid waste management systems, motor vehicle wrecking facilities, and county motor vehicle 

graveyards licensed and operating in accordance with Title 75, chapter 10, part 2, or Title 75, chapter 10, part 

5; 

(p) hazardous waste management facilities permitted and operated in accordance with Title 75, 

chapter 10, part 4; 

(q) metallic and nonmetallic mineral exploration that does not result in a discharge to surface water 

and that is permitted under and performed in accordance with Title 82, chapter 4, parts 3 and 4; 

(r) stream-related construction projects or stream enhancement projects that result in temporary 

changes to water quality but do not result in long-term detrimental effects and that have been authorized 

pursuant to 75-5-318; 

(s) diversions or withdrawals of water established and recognized under Title 85, chapter 2; 

(t) the maintenance, repair, or replacement of dams, diversions, weirs, or other constructed works that 

are related to existing water rights and that are within wilderness areas so long as existing and anticipated 

beneficial uses are protected and as long as the changes in existing water quality relative to the project are 

short term; and 

(u) discharges of total phosphorus or total nitrogen that do not: 

(i) create conditions that are toxic or harmful to human, animal, plant, and aquatic life; 

(ii) create conditions that produce undesirable aquatic life; or 

(iii) cause measurable changes in aquatic life; and 
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(u)(v)  any other activity that is nonsignficant because of its low potential for harm to human health or to 

the environment and its conformance with the guidance found in 75-5-301(5)(c) 

(u)  any other activity that is nonsignificant because of its low potential for harm to human health or to 

the environment and its conformance with the guidance found in 75-5-301 (5)(c)." 

 

Section 8. Section 75-5-320, MCA, is amended to read: 

"75-5-320. Temporary water quality standards variances. (1) Except as provided in 75-5-222(2) 

and 75-5-313, the department may adopt rules providing criteria and procedures for the department to issue a 

temporary variance to water quality standards if: 

(a) a variance will not result in a lowering of currently attained, ambient water quality; 

(b) the department rules are consistent, as necessary, with federal rules that authorize states to adopt 

variances from standards, including but not limited to 40 CFR 131.14; and 

(c) (i) a permittee cannot reasonably expect to meet a water quality standard during the permit term 

for which the variance is approved; and 

(ii) a permit compliance schedule is not feasible to preclude the need for a variance during the permit 

term for which the variance is approved. 

(2) In order to receive a temporary variance, a permittee shall evaluate facility operations and 

infrastructure to maximize pollutant reduction through an optimization study. The variance must require the 

implementation of optimization study actions as terms and conditions of the discharge permit. 

(3) The department shall review a temporary variance issued pursuant to this section at least once 

every 5 years and may continue, modify, or terminate the temporary variance as a result of the review." 

 

Section 9.  Repealer. The following sections of the Montana Code Annotated are repealed: 

75-5-313. Nutrient standards variances -- individual, general, and alternative. 

75-5-314. Confidentiality of base numeric standards and nutrient standards variances. 

75-5-319. Compliance schedule for base numeric nutrient standards. 

 

Section 10.  Repealer. ARM 17.30.660 is repealed. 
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Section 9. Codification instruction. [Sections 1 and 2] are intended to be codified as an integral 

part of Title 75, chapter 5, and the provisions of Title 75, chapter 5, apply to [sections 1 and 2]. 

 

Section 10. Saving clause. [This act] does not affect nutrient standards variances granted before 

[the effective date of this act], or rights and duties that matured, penalties that were incurred, or proceedings 

that were begun before [the effective date of this act]. 

 

Section 11.  Effective date. [This act] is effective on passage and approval. 

- END -
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SENATE BILL NO. 358 

INTRODUCED BY J. ESP, M. CUFFE 

 

AN ACT ELIMINATING NUTRIENT CRITERIA FROM MONTANA WATER QUALITY STANDARDS; 

ELIMINATING VARIANCES AND COMPLIANCE SCHEDULES FOR NUTRIENTS; DIRECTING ADOPTION 

AND AMENDMENT OF ADMINISTRATIVE RULES; PROVIDING FOR A TRANSITION FOR NUTRIENT 

STANDARDS; PROVIDING RULEMAKING AUTHORITY; AMENDING SECTIONS 75-5-103, 75-5-105, 75-5-

301, 75-5-317, AND 75-5-320, MCA; AND REPEALING SECTIONS 75-5-313, 75-5-314, AND 75-5-319, MCA; 

REPEALING ARM 17.30.660; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE. 
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AN ACT ELIMINATING NUTRIENT CRITERIA FROM MONTANA WATER QUALITY STANDARDS; 

ELIMINATING VARIANCES AND COMPLIANCE SCHEDULES FOR NUTRIENTS; DIRECTING ADOPTION 

AND AMENDMENT OF ADMINISTRATIVE RULES; PROVIDING FOR A TRANSITION FOR NUTRIENT 

STANDARDS; PROVIDING RULEMAKING AUTHORITY; AMENDING SECTIONS 75-5-103, 75-5-105, 75-5-

317, AND 75-5-320, MCA; REPEALING SECTIONS 75-5-313, 75-5-314, AND 75-5-319, MCA; REPEALING 

ARM 17.30.660; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE. 

 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

 

Section 1. Transition for nutrient standards. (1) By March 1, 2022, the department of 

environmental quality shall adopt rules related to narrative nutrient standards in consultation with the nutrient 

work group. 

(2) The rules shall provide for the development of an adaptive management program which provides 

for an incremental watershed approach for protecting and maintaining water quality, and that: 

(a) reasonably balances all factors impacting a water body; 

(b) prioritizes the minimization of phosphorus, taking into account site-specific conditions; and 

(c) identifies the appropriate response variables affected by nutrients and associated impact 

thresholds in accordance with the beneficial uses of the waterbody. 

(3) In developing the rules in subsection (2), the department shall consider options pertaining to 

whether the point source is new or existing and whether the receiving water body is considered impaired or 

unimpaired. 

 

Section 2. Transition for nutrient standards -- department. (1) Until final rules are adopted 

pursuant to [section 1], the department shall administer the discharge permitting program under 75-5-402 in a 
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manner consistent with ARM 17.30.637 and the intent of [this act]. 

(2) Any nutrient standards variances currently authorized and effective are hereby authorized and 

effective under 75-5-320 until otherwise amended or repealed. 

 

Section 3. Board to amend rules. The board of environmental review shall amend ARM 17.30.201, 

17.30.507, 17.30.516, 17.30.602, 17.30.619, 17.30.622, 17.30.623, 17.30.624, 17.30.625, 17.30.626, 

17.30.627, 17.30.628, 17.30.629, 17.30.635, 17.30.702, and 17.30.715 to delete all references to department 

circular DEQ-12A, department circular DEQ-12B, base numeric nutrient standards, and nutrient standards 

variances. 

 

Section 4. Department to amend rules. The department of environmental quality shall amend ARM 

17.30.602 to delete all references to department circular DEQ-12A, department circular DEQ-12B, base 

numeric nutrient standards, and nutrient standards variances. 

 

Section 5. Section 75-5-103, MCA, is amended to read: 

"75-5-103. (Temporary) Definitions. Unless the context requires otherwise, in this chapter, the 

following definitions apply: 

(1) "Associated supporting infrastructure" means: 

(a) electric transmission and distribution facilities; 

(b) pipeline facilities; 

(c) aboveground ponds and reservoirs and underground storage reservoirs; 

(d) rail transportation; 

(e) aqueducts and diversion dams; 

(f) devices or equipment associated with the delivery of an energy form or product produced at an 

energy development project; or 

(g) other supporting infrastructure, as defined by board rule, that is necessary for an energy 

development project. 

(2) (a) "Base numeric nutrient standards" means numeric water quality criteria for nutrients in surface 
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water that are adopted to protect the designated uses of a surface water body. 

(b) The term does not include numeric water quality standards for nitrate, nitrate plus nitrite, or nitrite 

that are adopted to protect human health. 

(3)(2) "Board" means the board of environmental review provided for in 2-15-3502. 

(4)(3) "Contamination" means impairment of the quality of state waters by sewage, industrial wastes, 

or other wastes, creating a hazard to human health. 

(5)(4) "Council" means the water pollution control advisory council provided for in 2-15-2107. 

(6)(5) (a) "Currently available data" means data that is readily available to the department at the time 

a decision is made, including information supporting its previous lists of water bodies that are threatened or 

impaired. 

(b) The term does not mean new data to be obtained as a result of department efforts. 

(7)(6) "Degradation" means a change in water quality that lowers the quality of high-quality waters for 

a parameter. The term does not include those changes in water quality determined to be nonsignificant 

pursuant to 75-5-301(5)(c). 

(8)(7) "Department" means the department of environmental quality provided for in 2-15-3501. 

(9)(8) "Disposal system" means a system for disposing of sewage, industrial, or other wastes and 

includes sewage systems and treatment works. 

(10)(9) "Effluent standard" means a restriction or prohibition on quantities, rates, and concentrations of 

chemical, physical, biological, and other constituents that are discharged into state waters. 

(11)(10) (a) "Energy development project" means each plant, unit, or other development and 

associated developments, including any associated supporting infrastructure, designed for or capable of: 

(i) generating electricity; 

(ii) producing gas derived from coal; 

(iii) producing liquid hydrocarbon products; 

(iv) refining crude oil or natural gas; 

(v) producing alcohol to be blended for ethanol-blended gasoline and that are eligible for a tax 

incentive pursuant to Title 15, chapter 70, part 5; 

(vi) producing biodiesel and that are eligible for a tax incentive for the production of biodiesel pursuant 
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to 15-32-701; or 

(vii) transmitting electricity through an electric transmission line with a design capacity of equal to or 

greater than 50 kilovolts. 

(b) The term does not include a nuclear facility as defined in 75-20-1202. 

(12)(11) "Existing uses" means those uses actually attained in state waters on or after July 1, 1971, 

whether or not those uses are included in the water quality standards. 

(13)(12) "High-quality waters" means all state waters, except: 

(a) ground water classified as of January 1, 1995, within the "III" or "IV" classifications established by 

the board's classification rules; and 

(b) surface waters that: 

(i) are not capable of supporting any one of the designated uses for their classification; or 

(ii) have zero flow or surface expression for more than 270 days during most years. 

(14)(13) "Impaired water body" means a water body or stream segment for which sufficient credible 

data shows that the water body or stream segment is failing to achieve compliance with applicable water quality 

standards. 

(15)(14) "Industrial waste" means a waste substance from the process of business or industry or from 

the development of any natural resource, together with any sewage that may be present. 

(16)(15) "Interested person" means a person who has a real property interest, a water right, or an 

economic interest that is or may be directly and adversely affected by the department's preliminary decision 

regarding degradation of state waters, pursuant to 75-5-303. The term includes a person who has requested 

authorization to degrade high-quality waters. 

(17)(16) "Load allocation" means the portion of a receiving water's loading capacity that is allocated to 

one of its existing or future nonpoint sources or to natural background sources. 

(18 (17) "Loading capacity" means the mass of a pollutant that a water body can assimilate without a 

violation of water quality standards. For pollutants that cannot be measured in terms of mass, it means the 

maximum change that can occur from the best practicable condition in a surface water without causing a 

violation of the surface water quality standards. 

(19)(18) "Local department of health" means the staff, including health officers, employed by a county, 
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city, city-county, or district board of health. 

(20)(19) "Metal parameters" includes but is not limited to aluminum, antimony, arsenic, beryllium, 

barium, cadmium, chromium, copper, fluoride, iron, lead, manganese, mercury, nickel, selenium, silver, 

thallium, and zinc. 

(21)(20) "Mixing zone" means an area established in a permit or final decision on nondegradation 

issued by the department where water quality standards may be exceeded, subject to conditions that are 

imposed by the department and that are consistent with the rules adopted by the board. 

(22) "Nutrient standards variance" means numeric water quality criteria for nutrients based on a 

determination that base numeric nutrient standards cannot be achieved because of economic impacts or 

because of the limits of technology. The term includes individual, general, and alternative nutrient standards 

variances in accordance with 75-5-313. 

(23)(21) "Nutrient work group" means an advisory work group, convened by the department, 

representing publicly owned and privately owned point sources of pollution, nonpoint sources of pollution, and 

other interested parties that will advise the department on the base numeric nutrient standards, the 

development of nutrient standards variances, and the implementation of those standards, and variances 

together with associated economic impacts. 

(24)(22) "Other wastes" means garbage, municipal refuse, decayed wood, sawdust, shavings, bark, 

lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or 

discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state waters. 

(25)(23) "Outstanding resource waters" means: 

(a) state surface waters located wholly within the boundaries of areas designated as national parks or 

national wilderness areas as of October 1, 1995; or 

(b) other surface waters or ground waters classified by the board under the provisions of 75-5-316 

and approved by the legislature. 

(26)(24) "Owner or operator" means a person who owns, leases, operates, controls, or supervises a 

point source. 

(27)(25) "Parameter" means a physical, biological, or chemical property of state water when a value of 

that property affects the quality of the state water. 
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(28)(26) "Person" means the state, a political subdivision of the state, institution, firm, corporation, 

partnership, individual, or other entity and includes persons resident in Canada. 

(29)(27) "Point source" means a discernible, confined, and discrete conveyance, including but not 

limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vessel or 

other floating craft, from which pollutants are or may be discharged. 

(30)(28) (a) "Pollution" means: 

(i) contamination or other alteration of the physical, chemical, or biological properties of state waters 

that exceeds that permitted by Montana water quality standards, including but not limited to standards relating 

to change in temperature, taste, color, turbidity, or odor; or 

(ii) the discharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other 

substance into state water that will or is likely to create a nuisance or render the waters harmful, detrimental, or 

injurious to public health, recreation, safety, or welfare, to livestock, or to wild animals, birds, fish, or other 

wildlife. 

(b) The term does not include: 

(i) a discharge, seepage, drainage, infiltration, or flow that is authorized under the pollution discharge 

permit rules adopted by the board under this chapter; 

(ii) activities conducted under this chapter that comply with the conditions imposed by the department 

in short-term authorizations pursuant to 75-5-308; 

(iii) contamination of ground water within the boundaries of an underground mine using in situ coal 

gasification and operating in accordance with a permit issued under 82-4-221. 

(c) Contamination referred to in subsection (30)(b)(iii) (28)(b)(iii) does not require a mixing zone. 

(31)(29) "Sewage" means water-carried waste products from residences, public buildings, institutions, 

or other buildings, including discharge from human beings or animals, together with ground water infiltration 

and surface water present. 

(32)(30) "Sewage system" means a device for collecting or conducting sewage, industrial wastes, or 

other wastes to an ultimate disposal point. 

(33)(31) "Standard of performance" means a standard adopted by the board for the control of the 

discharge of pollutants that reflects the greatest degree of effluent reduction achievable through application of 
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the best available demonstrated control technology, processes, operating methods, or other alternatives, 

including, when practicable, a standard permitting no discharge of pollutants. 

(34)(32) (a) "State waters" means a body of water, irrigation system, or drainage system, either 

surface or underground. 

(b) The term does not apply to: 

(i) ponds or lagoons used solely for treating, transporting, or impounding pollutants; or 

(ii) irrigation waters or land application disposal waters when the waters are used up within the 

irrigation or land application disposal system and the waters are not returned to state waters. 

(35)(33) "Sufficient credible data" means chemical, physical, or biological monitoring data, alone or in 

combination with narrative information, that supports a finding as to whether a water body is achieving 

compliance with applicable water quality standards. 

(36)(34) "Threatened water body" means a water body or stream segment for which sufficient credible 

data and calculated increases in loads show that the water body or stream segment is fully supporting its 

designated uses but threatened for a particular designated use because of: 

(a) proposed sources that are not subject to pollution prevention or control actions required by a 

discharge permit, the nondegradation provisions, or reasonable land, soil, and water conservation practices; or 

(b) documented adverse pollution trends. 

(37)(35) "Total maximum daily load" or "TMDL" means the sum of the individual waste load allocations 

for point sources and load allocations for both nonpoint sources and natural background sources established at 

a level necessary to achieve compliance with applicable surface water quality standards. 

(38)(36) "Treatment works" means works, including sewage lagoons, installed for treating or holding 

sewage, industrial wastes, or other wastes. 

(39)(37) "Waste load allocation" means the portion of a receiving water's loading capacity that is 

allocated to one of its existing or future point sources. 

(40)(38) "Water quality protection practices" means those activities, prohibitions, maintenance 

procedures, or other management practices applied to point and nonpoint sources designed to protect, 

maintain, and improve the quality of state waters. Water quality protection practices include but are not limited 

to treatment requirements, standards of performance, effluent standards, and operating procedures and 
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practices to control site runoff, spillage or leaks, sludge or water disposal, or drainage from material storage. 

(41)(39) "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug, jetted, or 

otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition of ground water. 

(42)(40) "Watershed advisory group" means a group of individuals who wish to participate in an 

advisory capacity in revising and reprioritizing the list of water bodies developed under 75-5-702 and in the 

development of TMDLs under 75-5-703, including those groups or individuals requested by the department to 

participate in an advisory capacity as provided in 75-5-704. 

75-5-103. (Effective on occurrence of contingency) Definitions. Unless the context requires 

otherwise, in this chapter, the following definitions apply: 

(1) "Associated supporting infrastructure" means: 

(a) electric transmission and distribution facilities; 

(b) pipeline facilities; 

(c) aboveground ponds and reservoirs and underground storage reservoirs; 

(d) rail transportation; 

(e) aqueducts and diversion dams; 

(f) devices or equipment associated with the delivery of an energy form or product produced at an 

energy development project; or 

(g) other supporting infrastructure, as defined by board rule, that is necessary for an energy 

development project. 

(2) (a) "Base numeric nutrient standards" means numeric water quality criteria for nutrients in surface 

water that are adopted to protect the designated uses of a surface water body. 

(b) The term does not include numeric water quality standards for nitrate, nitrate plus nitrite, or nitrite 

that are adopted to protect human health. 

(3)(2) "Board" means the board of environmental review provided for in 2-15-3502. 

(4)(3) "Contamination" means impairment of the quality of state waters by sewage, industrial wastes, 

or other wastes, creating a hazard to human health. 

(5)(4) "Council" means the water pollution control advisory council provided for in 2-15-2107. 

(6)(5) (a) "Currently available data" means data that is readily available to the department at the time 
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a decision is made, including information supporting its previous lists of water bodies that are threatened or 

impaired. 

(b) The term does not mean new data to be obtained as a result of department efforts. 

(7)(6) "Degradation" means a change in water quality that lowers the quality of high-quality waters for 

a parameter. The term does not include those changes in water quality determined to be nonsignificant 

pursuant to 75-5-301(5)(c). 

(8)(7) "Department" means the department of environmental quality provided for in 2-15-3501. 

(9)(8) "Disposal system" means a system for disposing of sewage, industrial, or other wastes and 

includes sewage systems and treatment works. 

(10)(9) "Effluent standard" means a restriction or prohibition on quantities, rates, and concentrations of 

chemical, physical, biological, and other constituents that are discharged into state waters. 

(11)(10) (a) "Energy development project" means each plant, unit, or other development and 

associated developments, including any associated supporting infrastructure, designed for or capable of: 

(i) generating electricity; 

(ii) producing gas derived from coal; 

(iii) producing liquid hydrocarbon products; 

(iv) refining crude oil or natural gas; 

(v) producing alcohol to be blended for ethanol-blended gasoline and that are eligible for a tax 

incentive pursuant to Title 15, chapter 70, part 5; 

(vi) producing biodiesel and that are eligible for a tax incentive for the production of biodiesel pursuant 

to 15-32-701; or 

(vii) transmitting electricity through an electric transmission line with a design capacity of equal to or 

greater than 50 kilovolts. 

(b) The term does not include a nuclear facility as defined in 75-20-1202. 

(12)(11) "Existing uses" means those uses actually attained in state waters on or after July 1, 1971, 

whether or not those uses are included in the water quality standards. 

(13)(12) "High-quality waters" means all state waters, except: 

(a) ground water classified as of January 1, 1995, within the "III" or "IV" classifications established by 



 
  
67th Legislature  SB 358 

 

 - 10 -  Authorized Print Version – SB 358  
 
 ENROLLED BILL

the board's classification rules; and 

(b) surface waters that: 

(i) are not capable of supporting any one of the designated uses for their classification; or 

(ii) have zero flow or surface expression for more than 270 days during most years. 

(14)(13) "Impaired water body" means a water body or stream segment for which sufficient credible 

data shows that the water body or stream segment is failing to achieve compliance with applicable water quality 

standards. 

(15)(14) "Industrial waste" means a waste substance from the process of business or industry or from 

the development of any natural resource, together with any sewage that may be present. 

(16)(15) "Interested person" means a person who has a real property interest, a water right, or an 

economic interest that is or may be directly and adversely affected by the department's preliminary decision 

regarding degradation of state waters, pursuant to 75-5-303. The term includes a person who has requested 

authorization to degrade high-quality waters. 

(17)(16) "Load allocation" means the portion of a receiving water's loading capacity that is allocated to 

one of its existing or future nonpoint sources or to natural background sources. 

(18)(17) "Loading capacity" means the mass of a pollutant that a water body can assimilate without a 

violation of water quality standards. For pollutants that cannot be measured in terms of mass, it means the 

maximum change that can occur from the best practicable condition in a surface water without causing a 

violation of the surface water quality standards. 

(19)(18) "Local department of health" means the staff, including health officers, employed by a county, 

city, city-county, or district board of health. 

(20)(19) "Metal parameters" includes but is not limited to aluminum, antimony, arsenic, beryllium, 

barium, cadmium, chromium, copper, fluoride, iron, lead, manganese, mercury, nickel, selenium, silver, 

thallium, and zinc. 

(21)(20) "Mixing zone" means an area established in a permit or final decision on nondegradation 

issued by the department where water quality standards may be exceeded, subject to conditions that are 

imposed by the department and that are consistent with the rules adopted by the board. 

(22) "Nutrient standards variance" means numeric water quality criteria for nutrients based on a 
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determination that base numeric nutrient standards cannot be achieved because of economic impacts or 

because of the limits of technology. The term includes individual, general, and alternative nutrient standards 

variances in accordance with 75-5-313. 

(23)(21) "Nutrient work group" means an advisory work group, convened by the department, 

representing publicly owned and privately owned point sources of pollution, nonpoint sources of pollution, and 

other interested parties that will advise the department on the base numeric nutrient standards, the 

development of nutrient standards variances, and the implementation of those standards, and variances 

together with associated economic impacts. 

(24)(22) "Other wastes" means garbage, municipal refuse, decayed wood, sawdust, shavings, bark, 

lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or 

discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state waters. 

(25)(23) "Outstanding resource waters" means: 

(a) state surface waters located wholly within the boundaries of areas designated as national parks or 

national wilderness areas as of October 1, 1995; or 

(b) other surface waters or ground waters classified by the board under the provisions of 75-5-316 

and approved by the legislature. 

(26)(24) "Owner or operator" means a person who owns, leases, operates, controls, or supervises a 

point source. 

(27)(25) "Parameter" means a physical, biological, or chemical property of state water when a value of 

that property affects the quality of the state water. 

(28)(26) "Person" means the state, a political subdivision of the state, institution, firm, corporation, 

partnership, individual, or other entity and includes persons resident in Canada. 

(29)(27) "Point source" means a discernible, confined, and discrete conveyance, including but not 

limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vessel or 

other floating craft, from which pollutants are or may be discharged. 

(30)(28) (a) "Pollution" means: 

(i) contamination or other alteration of the physical, chemical, or biological properties of state waters 

that exceeds that permitted by Montana water quality standards, including but not limited to standards relating 
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to change in temperature, taste, color, turbidity, or odor; or 

(ii) the discharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other 

substance into state water that will or is likely to create a nuisance or render the waters harmful, detrimental, or 

injurious to public health, recreation, safety, or welfare, to livestock, or to wild animals, birds, fish, or other 

wildlife. 

(b) The term does not include: 

(i) a discharge, seepage, drainage, infiltration, or flow that is authorized under the pollution discharge 

permit rules adopted by the board under this chapter; 

(ii) activities conducted under this chapter that comply with the conditions imposed by the department 

in short-term authorizations pursuant to 75-5-308; 

(iii) contamination of ground water within the boundaries of a geologic storage reservoir, as defined in 

82-11-101, by a carbon dioxide injection well in accordance with a permit issued pursuant to Title 82, chapter 

11, part 1; 

(iv) contamination of ground water within the boundaries of an underground mine using in situ coal 

gasification and operating in accordance with a permit issued under 82-4-221; 

(c) Contamination referred to in subsections (30)(b)(iii) and (30)(b)(iv) (28)(b)(iii) and (28)(b)(iv) does 

not require a mixing zone. 

(31)(29) "Sewage" means water-carried waste products from residences, public buildings, institutions, 

or other buildings, including discharge from human beings or animals, together with ground water infiltration 

and surface water present. 

(32)(30) "Sewage system" means a device for collecting or conducting sewage, industrial wastes, or 

other wastes to an ultimate disposal point. 

(33)(31) "Standard of performance" means a standard adopted by the board for the control of the 

discharge of pollutants that reflects the greatest degree of effluent reduction achievable through application of 

the best available demonstrated control technology, processes, operating methods, or other alternatives, 

including, when practicable, a standard permitting no discharge of pollutants. 

(34)(32) (a) "State waters" means a body of water, irrigation system, or drainage system, either 

surface or underground. 
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(b) The term does not apply to: 

(i) ponds or lagoons used solely for treating, transporting, or impounding pollutants; or 

(ii) irrigation waters or land application disposal waters when the waters are used up within the 

irrigation or land application disposal system and the waters are not returned to state waters. 

(35)(33) "Sufficient credible data" means chemical, physical, or biological monitoring data, alone or in 

combination with narrative information, that supports a finding as to whether a water body is achieving 

compliance with applicable water quality standards. 

(36)(34) "Threatened water body" means a water body or stream segment for which sufficient credible 

data and calculated increases in loads show that the water body or stream segment is fully supporting its 

designated uses but threatened for a particular designated use because of: 

(a) proposed sources that are not subject to pollution prevention or control actions required by a 

discharge permit, the nondegradation provisions, or reasonable land, soil, and water conservation practices; or 

(b) documented adverse pollution trends. 

(37)(35) "Total maximum daily load" or "TMDL" means the sum of the individual waste load allocations 

for point sources and load allocations for both nonpoint sources and natural background sources established at 

a level necessary to achieve compliance with applicable surface water quality standards. 

(38)(36) "Treatment works" means works, including sewage lagoons, installed for treating or holding 

sewage, industrial wastes, or other wastes. 

(39)(37) "Waste load allocation" means the portion of a receiving water's loading capacity that is 

allocated to one of its existing or future point sources. 

(40)(38) "Water quality protection practices" means those activities, prohibitions, maintenance 

procedures, or other management practices applied to point and nonpoint sources designed to protect, 

maintain, and improve the quality of state waters. Water quality protection practices include but are not limited 

to treatment requirements, standards of performance, effluent standards, and operating procedures and 

practices to control site runoff, spillage or leaks, sludge or water disposal, or drainage from material storage. 

(41)(39) "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug, jetted, or 

otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition of ground water. 

(42)(40) "Watershed advisory group" means a group of individuals who wish to participate in an 
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advisory capacity in revising and reprioritizing the list of water bodies developed under 75-5-702 and in the 

development of TMDLs under 75-5-703, including those groups or individuals requested by the department to 

participate in an advisory capacity as provided in 75-5-704." 

 

Section 6. Section 75-5-105, MCA, is amended to read: 

"75-5-105. Confidentiality of records. Except as provided in 80-15-108, any information concerning 

sources of pollution that is furnished to the board or department or that is obtained by either of them is a matter 

of public record and open to public use. However, any information unique to the owner or operator of a source 

of pollution that would, if disclosed, reveal methods or processes entitled to protection as trade secrets must be 

maintained as confidential if so determined by a court of competent jurisdiction. The owner or operator shall file 

a declaratory judgment action to establish the existence of a trade secret if the owner or operator wishes the 

information to remain confidential. The department must be served in the action and may intervene as a party. 

Any information not intended to be public when submitted to the board or department must be submitted in 

writing and clearly marked as confidential. Except as provided in 75-5-314, the The data describing physical 

and chemical characteristics of a waste discharged to state waters may not be considered confidential. The 

board may use any information in compiling or publishing analyses or summaries relating to water pollution if 

the analyses or summaries do not identify any owner or operator of a source of pollution or reveal any 

information that is otherwise made confidential by this section." 

 

Section 7. Section 75-5-317, MCA, is amended to read: 

"75-5-317. Nonsignificant activities. (1) The categories or classes of activities identified in 

subsection (2) cause changes in water quality that are nonsignificant because of their low potential for harm to 

human health or the environment and their conformance with the guidance found in 75-5-301(5)(c). 

(2) The following categories or classes of activities are not subject to the provisions of 75-5-303: 

(a) existing activities that are nonpoint sources of pollution as of April 29, 1993; 

(b) activities that are nonpoint sources of pollution initiated after April 29, 1993, when reasonable 

land, soil, and water conservation practices are applied and existing and anticipated beneficial uses will be fully 

protected; 
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(c) use of agricultural chemicals in accordance with a specific agricultural chemical ground water 

management plan promulgated under 80-15-212, if applicable, or in accordance with an environmental 

protection agency-approved label and when existing and anticipated uses will be fully protected; 

(d) changes in existing water quality resulting from an emergency or remedial activity that is designed 

to protect public health or the environment and is approved, authorized, or required by the department; 

(e) changes in existing ground water quality resulting from treatment of a public water supply system, 

as defined in 75-6-102, or a public sewage system, as defined in 75-6-102, by chlorination or other similar 

means that is designed to protect the public health or the environment and that is approved, authorized, or 

required by the department; 

(f) the use of drilling fluids, sealants, additives, disinfectants, and rehabilitation chemicals in water well 

or monitoring well drilling, development, or abandonment, if used according to department-approved water 

quality protection practices and if no discharge to surface water will occur; 

(g) short-term changes in existing water quality resulting from activities authorized by the department 

pursuant to 75-5-308; 

(h) land application of animal waste, domestic septage, or waste from public sewage treatment 

systems containing nutrients when the wastes are applied to the land in a beneficial manner, application rates 

are based on agronomic uptake of applied nutrients, and other parameters will not cause degradation; 

(i) use of gray water, as defined in 75-5-325, from nonpublic gray water reuse systems for irrigation 

during the growing season in accordance with gray water reuse rules adopted pursuant to 75-5-305; 

(j) incidental leakage of water from a public water supply system, as defined in 75-6-102, or from a 

public sewage system, as defined in 75-6-102, utilizing best practicable control technology designed and 

constructed in accordance with Title 75, chapter 6; 

(k) discharges of water to ground water from water well or monitoring well tests, hydrostatic pressure 

and leakage tests, or wastewater from the disinfection or flushing of water mains and storage reservoirs, 

conducted in accordance with department-approved water quality protection practices; 

(l) oil and gas drilling, production, abandonment, plugging, and restoration activities that do not result 

in discharges to surface water and that are performed in accordance with Title 82, chapter 10, or Title 82, 

chapter 11; 
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(m) short-term changes in existing water quality resulting from ordinary and everyday activities of 

humans or domesticated animals, including but not limited to: 

(i) such recreational activities as boating, hiking, hunting, fishing, wading, swimming, and camping; 

(ii) fording of streams or other bodies of water by vehicular or other means; and 

(iii) drinking from or fording of streams or other bodies of water by livestock and other domesticated 

animals; 

(n) coal and uranium prospecting that does not result in a discharge to surface water, that does not 

involve a test pit located in surface water or that may affect surface water, and that is performed in accordance 

with Title 82, chapter 4; 

(o) solid waste management systems, motor vehicle wrecking facilities, and county motor vehicle 

graveyards licensed and operating in accordance with Title 75, chapter 10, part 2, or Title 75, chapter 10, part 

5; 

(p) hazardous waste management facilities permitted and operated in accordance with Title 75, 

chapter 10, part 4; 

(q) metallic and nonmetallic mineral exploration that does not result in a discharge to surface water 

and that is permitted under and performed in accordance with Title 82, chapter 4, parts 3 and 4; 

(r) stream-related construction projects or stream enhancement projects that result in temporary 

changes to water quality but do not result in long-term detrimental effects and that have been authorized 

pursuant to 75-5-318; 

(s) diversions or withdrawals of water established and recognized under Title 85, chapter 2; 

(t) the maintenance, repair, or replacement of dams, diversions, weirs, or other constructed works that 

are related to existing water rights and that are within wilderness areas so long as existing and anticipated 

beneficial uses are protected and as long as the changes in existing water quality relative to the project are 

short term; and 

(u) discharges of total phosphorus or total nitrogen that do not: 

(i) create conditions that are toxic or harmful to human, animal, plant, and aquatic life; 

(ii) create conditions that produce undesirable aquatic life; or 

(iii) cause measurable changes in aquatic life; and 
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(u)(v)  any other activity that is nonsignficant because of its low potential for harm to human health or to 

the environment and its conformance with the guidance found in 75-5-301(5)(c) 

(u)  any other activity that is nonsignificant because of its low potential for harm to human health or to 

the environment and its conformance with the guidance found in 75-5-301 (5)(c)." 

 

Section 8. Section 75-5-320, MCA, is amended to read: 

"75-5-320. Temporary water quality standards variances. (1) Except as provided in 75-5-222(2) 

and 75-5-313, the department may adopt rules providing criteria and procedures for the department to issue a 

temporary variance to water quality standards if: 

(a) a variance will not result in a lowering of currently attained, ambient water quality; 

(b) the department rules are consistent, as necessary, with federal rules that authorize states to adopt 

variances from standards, including but not limited to 40 CFR 131.14; and 

(c) (i) a permittee cannot reasonably expect to meet a water quality standard during the permit term 

for which the variance is approved; and 

(ii) a permit compliance schedule is not feasible to preclude the need for a variance during the permit 

term for which the variance is approved. 

(2) In order to receive a temporary variance, a permittee shall evaluate facility operations and 

infrastructure to maximize pollutant reduction through an optimization study. The variance must require the 

implementation of optimization study actions as terms and conditions of the discharge permit. 

(3) The department shall review a temporary variance issued pursuant to this section at least once 

every 5 years and may continue, modify, or terminate the temporary variance as a result of the review." 

 

Section 9.  Repealer. The following sections of the Montana Code Annotated are repealed: 

75-5-313. Nutrient standards variances -- individual, general, and alternative. 

75-5-314. Confidentiality of base numeric standards and nutrient standards variances. 

75-5-319. Compliance schedule for base numeric nutrient standards. 

 

Section 10.  Repealer. ARM 17.30.660 is repealed. 
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Section 9. Codification instruction. [Sections 1 and 2] are intended to be codified as an integral 

part of Title 75, chapter 5, and the provisions of Title 75, chapter 5, apply to [sections 1 and 2]. 

 

Section 10. Saving clause. [This act] does not affect nutrient standards variances granted before 

[the effective date of this act], or rights and duties that matured, penalties that were incurred, or proceedings 

that were begun before [the effective date of this act]. 

 

Section 11.  Effective date. [This act] is effective on passage and approval. 

- END -
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SENATE BILL NO. 358 

INTRODUCED BY J. ESP, M. CUFFE 

 

AN ACT ELIMINATING NUTRIENT CRITERIA FROM MONTANA WATER QUALITY STANDARDS; 

ELIMINATING VARIANCES AND COMPLIANCE SCHEDULES FOR NUTRIENTS; DIRECTING ADOPTION 

AND AMENDMENT OF ADMINISTRATIVE RULES; PROVIDING FOR A TRANSITION FOR NUTRIENT 

STANDARDS; PROVIDING RULEMAKING AUTHORITY; AMENDING SECTIONS 75-5-103, 75-5-105, 75-5-

301, 75-5-317, AND 75-5-320, MCA; AND REPEALING SECTIONS 75-5-313, 75-5-314, AND 75-5-319, MCA; 

REPEALING ARM 17.30.660; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE. 

 


	i. Adaptive management is not a water quality standard meeting the requirements of 33 U.S.C. § 1313(c).
	ii. The bizarre implementation provisions of SB 358 are unscientific and will allow increased pollution and harm to Montana’s waterways in violation of the Act.
	iii. Montana cannot “repeal” protective numeric standards approved by EPA for weaker narrative standards.

