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Re:  Notice of Claim Pursuant to ARS8, § 12-821.01
Dear Ms. Smith

snell & Wilmer represents MEA Foundation. its President Kenny Evans. and its subsidian
Rim Country Lducational Foundation ("RCELF™). This letter serves as a formal Notice of Claim
pursuant o A RS § 12-821.01 to the Town of Pu}'snn‘hy MHA Foundation. Evans, and RCEF.
This Notee of Claim describes MHA Foundation’s. Evans™, and RCEF*s tort claims against James
L. Ferris as a result of his defamatory and injurious statements2As set forth below. MHA
Foundation. Evans, and RCEF are entitled to. and intend to file a complaint to recover for their
damagues totaling 387.400.000. Pursuant to A.R.S. § 12-821.01. however, they are willing to settle
this matter for a sum-certam wmount of $10.000.000 with respect to Feris.

[. Nature of the Cliim

MHA Foundation™s. Evans™. and RCEF"s Notice of Claim and future complaint are hased
on Ferris” repeated false and injurious statements accusing MHA Foundation¥through its President
Kenny Evans, of scamming Payson and unlawfully using funds otherwise intended (o benefit
Payson and Star Valley. Ferris has used multiple forums to share his defamatory message,
Importantly. Ferris’ statements concerning MHA Foundation and Evans are materially misleading
and lead his audience to believe that they are unethical, untrustworthy, and regularly engaged in
anlas ful activities

As aresult of Ferns” statements. MHA Foundation, Eyvans, and RCEF have and will
continue o sufter irreparable reputational and financial harm. “Accordingly, NMHA Foundation.
Fyans, and RCEF intend to pursue their tort claims against Ferris w recover the damage sustained
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In addition to compensatory damages, MUA Foundation, Fvans. and RCED will seck punitie.
and’or exemplary damages as allowable under law. ressonable costs under AJRS. § 12-341, and
- pre-and post-judgement interest atthe highest rate allowable by law

1L. Backeround

MHA Foundation is o 50k ¢} 3) charitable organization formed to promote health and

education through various initiatnves and projects in Rim Country. MILA Foundation is able o
mainiam its work in Rim Country through the support of individual financial donors from the
greater Pavson community.

RCLEF 15 a limited liability company organized 1o promote and enhance educational
apportunities in the greater Payson community. RCEF is a subsidiary of MHA Foundation. its sale
member. Together. MIA Foundation and RCEF work on initiatives 10 benelit the greater Payson
community, Harm to MHA Foundation therefore likewise causes reputational and financtal harm
o RCEL.

One of MHA Foundation’s and RCEF's current initiatives is to facilitate development of o
four-year university in Payson 1o provide atfordable access to higher education. In addition. the
proposed university site plans to accommodate community amenities such as a community center.
ballfields. college preparatory school. an aquatic center. and an ice arena. Together MITA
Foundation’s and RCEF’s projects will [unher the economic development. vinality. and
cnhancenent throughout the greater Pavson Community,

o date. MHA Foundation, in part through RCEF, has invested a considerable amount of
time, resources. and linancial imvestment into these projects. In particular, MHA Foundation and
RCEF have an existing publicly-known contractual relationship with Piper Jaffray. an imy estment
broker. And. MHA Foundation and RCEF have actively and publicly pursucd prospective
business relationships with Sumnut Smith Development and B.C. Ziegler Company 1o further
deselop and fund the projecis.

Within the lasttwo moenths, Fernis has. in coordination with others. led an unfounded publi
smear campaign against MHA Foundation and its President Kenny Evans through radio showss,
public meetings. and social media. This campaign is motivated by Ferris™ opposition to MI{A
Foundation’s and RCEF’s projects and is intended to interfere with current and prospective
relutionships with project partners and investors.

Specilically. Ferris was a guest on KMOG's radie show, Rim Country Forum, on October
24. 2019 While on the air. Ferris gave a prepared speech to provide background ~foundation” 1o
listeners regarding the MILA Foundatton and 1ts projects. ultimately accusing MITA Foundation of
ilegal activny. Ferris” on-air speech contained the following lalse and defamatory statements
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o “I'm not trying o accuse anyone ol corruption or any vielation of Lis. But follew me on
this here and see it you don’t agree that some things done in the past may have nat been
done in the most ethical fashion ™

o Although [MHA Foundation] receised an offer $21 mitlion over what Banner oftered
the Foundation went with Banner ” .. From this. [ ean only assume that we lett $21 nullion

on the table.”

e [Bjuthad the citizens of Payson been made aware of their real options. [ think the outcome
of the surves would have been much different. 1f we were given the option to either use
the $41 million donated from Banner to invest and to invest millions in Forest Service land
and other eftorts to try and convinee a college to come to Payson. or they could accept
Dignity Healih's ofter and use that $21 million to build a vers nice community center,
aquatic center. and cover the event center and still have 540 million in the Foundation
where the investment income would cover any operating short talls. .. .. Which would sou
choose? Those were two very real options at that time facing the MUA ofticers and
directors = i they had their blinders oft.”

¢ “Inmy humble opinion. it appears that the comununity's investment in the hospital was
centfiscated to pursue the desires and possible benefit of o select few and a nurrow
segment of our population.” (emphasis added).

e “The assets of MHA belong 1o you the people ol Payson. The several that had captured
control of those assets seem to have acted as ifthey personally own those assets and knew
hetter what was in vour best interest. Sounds like our government to me.”

¢ “You need 1o ask vourself. who was Mayor while all of this was taking place? Who
orchestrated. negotiated. voted for, and signed the agreements to authorize the creation of
the RCLEA. SLE. the RCEF, the SLE Intergovernmental Awrcement. and the SLE
Governance Agreement? And who controls the purse strings that allows these entities 1o
tunction? Follow the money, and all the money they are spending is your money. How
much say do you have in how your assets are being used?”

s It seems quite obvious. And it’s called control. It's called contlict of interest and you're
not appointed to these organizations if you're not loval. If vou're not gonna [sic] loyally
support that Kenny Evuns and company agenda. That's just the bottom Tine. And past
members that -- disagreed were soon driven of those boards.™

A pertion of this radio show was (ilmed and published on a community Facebook Page called
PPassun First on or about October 26, 2019 The video published includes this staiement

‘_——___—__—
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Perns™ purported disclaimer 1s rendered meaningless by accusing ML Toundation of
acting unethically: engaging in behavior equivalent to corruption and ilegal acts (like purposeiully
choosing a lower offer so that MIA Foundation could control and benefit from the proveeds of
the sale): Iving o the public to manipulae it into supporting an allegedly seli=sering business
schemw: that some of the money trom the sale of the hospital was confiscated and mismanaged by
MUA Foundation: and that Evans is running a corrupt network of organizations to MEA
Foundation’s linancial benefit.

Ferris” false rhetoric continued on or about October 39, 2019, when he hosted an
“intormational” presentation at Pion Cate. At this presentation. Ferris presented a vraphic
“explaining” the relationships between MIA Foundation, RCEA. and RCEF—and Evans” alleged
involvement with each. The graphic indicated that Evans enginecered a scheme with nefarious
mutives W benetit himsell and the organizations, In addition. the graphic featured a narrative
falsely stating that MI1A Foundation. under Evans” alleged direction. operates outside the confines
of the Taw:

Once the Separate Legal Entity was created the arrangement would also allowed
[sic] the new owner of the properts 1o follow its own rules and zoning (not contined
1o cducational use) without regard for the own of Payson’s ordinances. Kenns
Evans was president of the MHA foundation concurrently with being the Masor off
Payson, during the creation of the SLE and thus he was in a position to vote for
approval the SLE that the MITA Foundation (Kenny was president) wanted. Ven
sweet deat !!

By stating that Evans ignored Payson’s ordinances 1o get a “sweel deal™. the statement accuses
Evans of purposefully breaking the law and using MHA Foundation and RCEA to cover up past
illegal activity. Furthermore. Ferris distributed notes to the attendees of his presentation that
restated nearly verbatim his comments from the Rim Country' Forum radio show.

Around November 8. 2019, Pavson First. & commumity Facebook page. published o
videos titled ~Jim Ferris Reports His Research About How MIA Does NOT Benefit Payson.™
hese videos feature Fernis sharing a slightly abbreviated reprise of his comments from the Rim
Country Forum radio show and a comment indicating that the chart from Pifion Cafe was avatlable
at the meeting. Further, in the description to part two of the November 8 video. Pavson First states
that "MHA lefi 21 million dollars of the Town’s money on the table to gain control of the hospital
along with the millions of dollars that belong to the town.”

Finally. on December 40 2019, Ferris published an article in The Pavsen Retormer. Thy
Pavsen Reformer was allegedly “created by the citizens of Payvson who demand the TRUTIH 1o be
told in Payson.” lerris” article featured another substantally similar tteration of his Rim Country
radio speech. Ferris™ article further accused fvans of using his prior “posinion as manor w coerce
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the Forrest Serviee to come up with a purchase agreement on property in which he has a personal
interest™ or alternatively “to diminish the value of the land and ultimate safe price,” Ultimately.
Feris™ article ties Evans” action back 10 MELA Foundatton and RCET, stating: Ivans™ “insistence
that the RCEF take[] an undivided one-half interest in the 233-acre parcel shows a direct
connection between the MHARCEF and the RCEA-SLL Kenny has o huge contlict oF interest ™

Simply put, there is no truth o Ferris’ statements. MI1A Foundation. RCEF and Frans
have acted lawfully in all respects and have not stolen or mismanaged any funds. Yet, as a direct
and prosimate resolt of Ferris™ statements. MHA Foundation. Fyans. and RCEF have and will
continue to sutter irreparable reputational and financial harm. Because of Ferris® false statements
alleging corruption and ttlegal activity. MIA Foundation's receipt of charitable donations has
dimished  substantially—-compromising its primary source of non-investment income and
Jeopardizing its private foundation status, Moreover., MA Foundation. together with its affiliate
RCEF. have invested mitlions of dollars into the projects and their associated inlrastructure. fi
Ferris is successful in derailing MHA Foundation's and RCEF's projeets, they will lose millions
of dollars invested to date in the projects and sever existing or prospective relationships with
project partners and investors. And. through his conduct. Ferris has demonstrated a willful intent
to hirm. maliciously defame. and consistently interfere with MHA Foundation's and RCTE s
engeing operations and success

Under Anizona law. there are it Jeast three legal doctrines that entitle MHA Foundation.
Evans. and RCEF 10 an award of damages, First, MHA Foundation can recover damages lor
mjurious (alschood because Ferris® statements are “derogators 1o the plaintitt's business™ and s
“ealeutated to prevent others from dealing with [it).” Hdabbugh v driz Dep 't of Liguor Licenses
& Control. 162 Ariz, 413,421 (App. 1989).

?S'ecrmrl. MHA Foundation and Evans can recover damages tor defamation because Ferris
false statements were made with knowledge that the statements were false or in reckless disregard
al their wruth. Antwerp Diamond Exclunge of Am Ine v Bewer Buviness Burcau of Maricopma
Crve Died 130 Ang, 3230327 (198 1) vee also Dombey v Phocnix Nowspapers, Ine . 130 Ary
476. 491 (19306} (reasoning that “{H]ibel of an individual can cause injury to a corporation if thes
are s¢ interconnected that a reasonable person would perceive hann to one as harm to the other™).
Restatement (Sceond) of Torts § 361(b) (permitting a nonprolit corporation to bring a defamation
claim).

w And third, MILA Foundation and RCEF can recover damages for intentional interference
with # business relationship because MHA Foundation. together with RCEF. have (1) a “vahd
contractual relationship or business expectancy™ (2) Ferris knew about “the relationship or
expectancy 7t (3) Ferris made false stetements o intentonalls interfere with MEA Foundation's
and RCEF's reltionships or expectancivs: and (4) as a result. MHA Foundation and RCEF
sutfered financial damage. Jimerp, 130 Ariz, at 329-30
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L Damages and Proposed Resolution

MHA Foundation and Evans seek general compensatory damages. Specifically. MIHA
Foundation and Evans estimate that as a result of the misinformation spread by eris, they have
sulfered general reputational harm Moreover, and MHA Foundation and RCEE seek special
compensatory damages. MILA Foundation and RCEF have sulfered linancial harm. inchuding loss
of charitable income. tost investment costs due w Ferris® interference with MITA Foundation s and
RCEF’s projects, and damage to current contractual and prospective business expectancies What
follows is MILA Foundation's, Fvans’. and RCCE's accounung of compensatory damages
sustained o date:

r S - -
| General Compensatory Duniages i

i Reputational harm o MITA | SL.O0N.000 ;
! Foundation | .
Reputational harm to Kenny Evans | $1.000.000 i

\Special Compensatory Danages 3 i T
Lost charitable income | NHA Foundation™s annual loss in | $220.000

receiptof charitable contributions | - i

- Potentiad annual impact on MHA | $1.400.000 '

| Foundation if private foundation |

status is lost

Lost imvesiment costs | Lostinvestment in developing $1.980.000 i
lost due to Ferris " | ultra-high-speed internet service
mierference with MFAA | for the university site
' Foundation’s and
RCEF s projects
Damage to current | Damage 1o and potential loss in | $3.330.000

contractual and | contractual relationship with Piper
prospective | Jaliray I — S
refationships | Damage to and potential loss of $400.000
near-final relationship with 3.C
| Ziegler Company =TT B G
| Damage to and potential loss of $10.300.000
| near-final relationship with '

TUI;III-EU“IIIIPL‘II\':Il;l-l’_\ .I);un;lgcs ] $21,850,000
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MELA Foundation. Evans, and RCEF also seek punitive and ‘or exemplans dbmazes as
allowable under Law for the improper. repeated, and willtul dunage caused o them, equal to three
times the amount of compensatory damages. or $63,550,000

Accordingly. MHA Foundation. Frans, and RCEF seck damages totaling 587,400,000
Fhese damages grow daily. and additional business relationships and expectancies are at rish of
Nuture damage as a consequence of Ferris® continued tortious condict, M LA Foundation. Evans,
and RCLEF intend to vigorously pursue their tort elaims for the full value of damages sustiined as
supported by the evidence, plus interest and costs.

v, Sum Certain Scttlement Amount

Inaccordance with AR S, § 12-821.01. however. MIA Foundation, Fvans. and RCEE are
willing to settle thetr clatms against Ferrts for a sum-centain of'S1 0,000,000, This ofler shall remain
vpen for sixty (60) days following service of this Notice of Claim. See AR S, §12-821.00F) -

Thaok 3 ou for your prompt attention to this matter. 1 you have any guestions or would hike
1o discuss this further, please feel free 1o contact me.

Very truls yours.

Snell & Wilmer

Barry 13 Halpern

Under Arnizona Rule of Byvidence 4080 this letter constitutes o settlement ofter and is 1o
admissible “te prove or disprove the validity or amount of a disputed clmm or to impeach by
priur incofisistent statement or & contradiction.”
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Payson Town Attorney s Office
3031 Notth Beeline Highway
Pay son. Arizona 833544

legal o pavsonaz.ao

Aaron Arnson

Jusun Pierce

Picree Coleman. PLLC

4711 E. Falcon Drive. Suite 111
Muoesa, AZ 83213

Frony piercecoleman.com
Justin picrcecoleman.com

Shelia Deschaal

Acting Town Manager
303 N. Beeline Highway
Pavson. Arizona 83541
sdeschaal ¢ paysonaz goy




