ATTORNEYS FORAPPELLANT ATTORNEYS FORAPPELLEE

Curtis T. Hill, Jr. Jane H. Ruemmele
Attorney General of Indiana Charles CHayes

Hayes Ruemmele, LLC f/k/a
Ellen H. Meilaender Sweeney Hayes, LLC
Jodi K. Stein Indianapolis, Indiana

Deputy Attorneys General
Indianapolis, Indiana

FILED

Oct 02 2017, 1:40 pm

CLERK
Indiana Supreme Court
Court of Appeals
and Tax Court

n the
Indiana Supreme Court

No. 29S502-170%:R-284

STATE OF INDIANA,
Appellant (Plaintiff below),

SAMEER GIRISH THAKAR,
Appellee (Defendant below).

Appeal from the Hamilton Superior Court, No. 29D05-16I21056
The Honorable Wayne A. Sturtevant, Judge

On Petition to Transfer from the Indiana Court of Appeals, No. 29A02-0Cs06265

October 2, 2017

M assa, Justice.

The State charged th&8-yearold Sameer Girish Thakawith Class D felony
dissemination of matter harmful to minors under Indiana Code sectid®-35(a)(1) (2008)
(“the Dissemination Statute”), after Thakar sent a photogopis erect pesito a 16yearold
girl. The trial court dismissed the charges, relying upalter v. State906 N.E.2d 212 (Ind. Ct.

App. 2009) trans. not sought, which found the Dissemination Statute void for vagueness as
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applied, because the intended recipient met Indiana’sfaggnsent to sexual activity. We now

overruleSalter hold that the Dissemination Statute is not unconstitutionally vague, and reverse.

Facts and Procedural History

According to the charging inforation, in 201438-yearold Thakar begachattingonline
under the useame “samsam” with L.S.a 16yearold girl in Oregon. Approximately one hour
afterlearning L.S.’s agehe sent her a photo of his erect perghortly thereafte©OregonFBI
agens reached out tilne FishersPolice Department withhis information and wien officersvent
to Thakar'shouse, hevas cooperative in the extrem&hakaradmitted to the conversation under
his usernamésam_sani identified L.S. by name, and identified printouts of pictures he had sent,

including the photograph of his penis.

The State of Indiana charged Thakar under tissdninatbn Satute,andThakar moved
to dismiss on constitutional grounds, claiming 8iatute was void for vagueness. In support,
Thakarrelied uponSalter v. State906 N.E.2d 212 (Ind. Ct. App. 200@lectronic transmission
of a photo of an erect penis to a-yigarold girl out of state)where the courfound the
DisseminatiorStatute vad for vaguenesas applied, because the age of conseséxual activity
(absent unique circumstances) is only 16 in Indiaumauant to Indiana Code sectigb-42-4-9
(2008) 906 N.E.2d at 223.The trial court agreed and dismissedcdharge the Sate appealed

! Believingthat it was patently illogical that an adult man could legally show his perisléyearold
through consensual activity in person, but not through photograpd@altercourt heldthe statute was
unconstitutionallyvague as applied because the activity in question would natderstood by a person
of ordinary intelligence as patently offensive to prevailing standards in the adult community as la who
with respect to what is suitable matter for or performance before mithehsch is a necessary element of
the statutory definition of “harmful to minors” contained in Indiana Code se8fiet9-2-2 (2008).d.



and our Court of Appeals affirmgedgain based dBalter State v. Thaka71 N.E.3d 27 (Ind. Ct.
App. 2017).

We granted transfer, thereby vacating the Court of Appeals’ decision.bieldwAppellate
Rule 58(A).

Standard of Review

“We review a trial coufs ruling on a motion to dismiss a charging information for an abuse
of discetion. .. [and a] trial cour{] abuses its discretion when it misinterprets the lawusi-
Hung Yao v. State, 975 N.E.2d 1273, 1276 (Ind. 2022thallenge tahe constitutionality of a
statutds a “pure question of lawwhich we reviewde novo. State v. Doe, 987 N.E.2d 1066, 1070

(Ind. 2013). *“[A]ll statutes are presumptively constitutional, and the court must resolve all
reasonable doubts concerningtatute in favor of constitutionality. Tiplick v. State, 43 N.E.3d
1259, 1262 (Ind. 2015) (quotirigep’t of State Revenue v. Caterpillar, Int5 N.E.3d 579, 587

(Ind. 2014)). That being said, unlike the higher burden faced by those making a facial

constitutional challenge, those challenging the statute as applied “need onlyrghetatute is
unconstitutional on the facts of the particular cagdte v. Zerbes0 N.E.3d 368, 369 (Ind. 2016)

(internal quotations omitted).

The Dissemination Statute I s Not Unconstitutionally Vague.

“Due process principles advise that a penal statute is void for vagueness if it does not
clearly define its prohibition8 and one such source of vagueness is if the statute lacké
enabling ordinary people to understand the conduct that it protiibitglick, 43 N.E.3d at 1262
(quotingBrown v. State, 868 N.E.2d 464, 467 (Ind. 200Hgre,the Dissemination Statuteade
it a Class D felony at the tinte “knowingly or intentionally . . . disseminate[] matterminors
thatis harmful to minors[.]” Ind. Code § 3%9-3-3(a)(1). Furthermore, Indiana Codgection




35-49-1-4 (2008) definegsgninor” as “any individual under the age efghteen 18) years” and

Indiana Code section 35-49-2-2 (200&¥ines “harmfuto minors” as follows:

A matter or performance is harmful to minors for purposes of this
article if:

(1) it describes or represents, in any form, nudity, sexual conduct,
sexual excitement, or sagimasochistic abuse;

(2) considered as a whole, it appeals to the prurient interest in sex of
minors;

(3) it is patently offensive to prevailing standards in the adult
community as a whole with respect to what is suitable matter for or
performance before minors; and

(4) considered as a whole, it lacks seriousditgrartistic, political,
or scientific value for minors.

Thakardoes not assert th#te Dissemination Statute (or the terms therein defined by
separate statute) are unduly vague or otherwise unconstitutional standingatlmrgelying on
Salter heassertghat since this 16yearold girl could legally view his erect penis person in
Indianaas part of consensual sexual activibder Indiana Code sectiBb8-42-4-9, the “prevailing
standards in the adult community as a whaletlerindiana Codesetion 3549-22(3) should
logically permit his sending photograph of his penis to heas well. The State, on the other hand,
hasasserted on appeal and on transfer 8alterwas wrongly decidedas the Dissemination

Statute is clear in its terms.

We agree with the State, findinghakar'sargument suffers from a number of decisive
infirmities. First,canons of statutory constructi¢guch asn pari materia) areonly relevant once
it is established that the statute in question is ambiguBagjers vMartin, 63 N.E.3d 316, 327

(Ind. 2016). Herethe plain text of the Dissemination Statute contains no such ambigody
clearly encompasses the conduct Thakar has been chargecerfahming. “We thus begir-

andend—our analysis” with that plain textd.



Second,Thakar attempts tompute ambiguity into the Dissemination Statute by pointing
out disparatestatutorytreatment, claiming that the consent statute and the Dissemination Statute
are in “apparent conflict” and should be reahsistently Appellee’s Br. at 1415. But there is
no conflict between these two statutes requiring such resolution, bédzalss was capable of
complying with both simultaneouslywith respect to a X§earold, consensual sexual activiiy
person is permittedthe disseminationof a sexuallyexplicit photograph (consensually or
otherwise)is not. And to baldly assert thiar a 16yearold girl consensual sex equivalent to
the abrupt appearance of an erect penis on her computer is nothing more than a policy

determination, and it is not the place of our Court to usurp that role from our GenerabRsse

Third, even assuming this statutory scheme taken as a whole could render the
Dissemination Statute ambiguous, the first elemeinidibna Codesection 3549-22 describing
amatter harmful to minors is ifit describes or represents, in any form, nudsigxual conduct,

[or] sexual excitement[.]” An erect penis falls precisely within this tend,ta permit dismissal

of this charge wouléffectivelyrequireus tosay thano photographs of an erect penis are harmful
to 16yearolds andrender this first elemerd nullity, which we decline to doSeeln re ITT
Derivative Litig, 932 N.E.2d 664, 670 (Ind. 2010) (“We interpret a statute in order to give effect

to every word and render no part meaningless if it can be reconciled withttbkthesstatute.”)

Fourth, giving meaning to this first element of sect8#49-22 does not conversely
render thehird element meaningless/Vhether or not a photographan erect penis is “patently
offensive” by community standards with respect to viewing bydd#rolds is not a question of
law for the court, but ofactto be determined at triadee, e.g.Lewis v. State726 N.E.2d 836,
841 (Ind. Ct. App. 2000Q}rans. deniedand the Statstill bears the burden of demonstrating the

offensive nature of the photograph beyond a reasonable doubt.

We also wish to address two additional arguments discussed below. Fiisi wef no
consequence that our public expies statutes contain an enhancement frpoblic nudity” to
“public indecency” if the person intentionally exposmahselfto a child under the age of Iather
than age 18Seelnd. Code88 35-45-4-1.5(c), -1(b) (2008)As in our discussion above, thare



distinct differences between-person ‘flashingof a 16yearold anddisseminatiorof sexually

explicit photographs, and it is not our place to seegquress our Legislature’s decision that one
should carry a higher penalty than the other. Second, the fact that our GenerdilAssekno

action in response t&alterin the past eight years and thasguably ‘acquiesced’ to that
interpretation of the Dissemination Statute is irrelevant: g\Wffess again that the hierarchy of
interpretive principles moots the concept of legislative acquieseetheeclear statutory language
makes it unecessary to resort to other statutory construction rules.” Jackson v. State, 50 N.E.3d
767, 775 (Ind. 2016).

The Dissemination Statutelearly protects minors under the age of 18 from the
dissemination of matter harmful to theemd thusSalter v. State906 N.E.2d 212 (Ind. Ct. App.
2009)is overruled Whether this inconsistestatutorytreatment of minors aged 16 and 17 is
advisable with respect to sexuatBlated activity is a matter for the legislature, and whether

Thakar’s alleged conduct violat#te Dissemination Statute is a matter for the jury.

Conclusion

For the foregoing reasons, we reverse the trial court’s dismissal orttes icause, and

remand for further proceedings.

Rush, C.J., and David, Slaughter, and Goff, JJ., concur.
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