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THE UNIVERSITY OF MONTANA, ) 
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Defendant. ) 


-----------------------) 

There have been at least five prosecutions alleging sexual assault under the 

Student Conduct Code of the University of Montana in the last five months; this 

case arises out of one of them. Plaintiff John Doe, a University student, 

challenges a disciplinary proceeding currently underway at the University, in 

which he is accused of violating the Student Conduct Code by sexually assaulting 

a fellow student at an off-campus residence. Plaintiff Doe filed this action seeking 

a preliminary injunction prohibiting the University from going forward with a 
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University Court proceeding against him. On May 10,2012, this Court issued an 

Order denying Doe's request for a temporary restraining order, but granting Doe's 

motion to proceed anonymously and for a protective order sealing the case file. 

The University Court proceeding took place as scheduled and resulted in a 5-2 

vote finding Doe guilty of violating the Student Conduct Code. The University 

Court voted 7-0 to impose the punishment ofexpulsion. In light of these events, 

this Court expressed doubts as to whether there remain viable claims to be 

adjudicated in this federal action, and as to the continued propriety ofmaintaining 

this case under seal. After hearing the arguments ofthe parties, this Court is 

convinced that neither this case, nor the secrecy surrounding it, can continue. 

PlaintiffDoe's Complaint alleges three Counts: a violation ofDoe's rights 

under Title IX ofthe Education Amendments of 1972, 20 U.S.C. §§ 1681-1688 

(Count I); a breach of contract claim (Count II); and a federal Equal Protection 

claim (Count III). Doe claims he was subject to a biased investigation and that the 

University imposed a lower standard of proof at his University Court proceeding 

than is called for under the Student Conduct Code in effect at the time of the 

alleged violation. The only relief sought in Doe's Complaint is an injunction 

prohibiting the University Court proceeding from going forward. That proceeding 

has now occurred, and a decision has been rendered. On the face of the Complaint 
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as currently pled, no further relief is available for Doe in this Court. It was for this 

reason that the Court instructed the parties to show cause why this action should 

not be dismissed as moot. "When the possibility of injury to the plaintiffs ceases, 

the case is rendered moot and [the court lacks] jurisdiction to decide it." American 

Civil Liberties Union ofNevada v. Masto, 670 F.3d 1046, 1062 (9th Cir. 2012). 

Having been advised of the Court's concern that it no longer has subject 

matter jurisdiction over this action, Plaintiff Doe moved to dismiss the Complaint 

without prejudice in open court on June 22, 2012. The University did not oppose 

the motion. Accordingly, this action will be dismissed without prejudice pursuant 

to Fed. R. Civ. P. 41(a)(2). 

There is one outstanding matter that must be addressed before this case is 

dismissed, and that is the status of the case file. The Court sealed the file in its 

May 10,2012, Order, granting Plaintiff Doe's unopposed motion for a protective 

order. The Court gave the following explanation for granting the motion: 

At this stage, the Court finds that a protective order is justified 
because there is still an anonymous accuser in the underlying action, 
and because this federal case arises from a closed University 
disciplinary proceeding in which all parties are entitled to 
confidentiality. In light of the outcome on the motion for temporary 
restraining order, all that would be achieved by requiring Doe to 
proceed publicly at this stage would be the embarrassment of all 
parties involved. The protective order is issued based on the current 
posture of this case, and may be revisited and revised or withdrawn 
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should this litigation proceed. 

Doc. No. 11 at II. 

The next document filed in this case was a stipulated motion to modifY the 

Court's protective order to allow Plaintiff Doe's counsel to provide a copy of the 

Court's May 10,2012, Order to the Missoula County Attorney. Despite repeated 

requests from the Court for an explanation as to why such a selective modification 

of the protective order is warranted, the parties have offered no support for the 

request other than to indicate at the June 22, 2012, hearing that the Missoula 

County Attorney has requested the document. From the Court's perspective, it is 

impossible to consider the pending request for modification of the protective order 

without also re-examining the original basis for the protective order and whether 

the reasons for sealing this file remain persuasive. 

Therefore, the Court now revisits its Order sealing the file. In addressing 

this issue, it is useful to begin with a brief summary of the state of the law on 

public access to federal court proceedings. The general public has a presumptive 

common-law right to inspect and copy judicial records and documents so as to 

satisfY "the citizen's desire to keep a watchful eye on the workings ofpublic 

agencies[.]" Nixon v. Warner Communications. Inc., 435 U.S. 589, 597 (1978). 

The public's right of access is not absolute, however, and may yield in certain 
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instances where there is a clear risk that the contents of the court's file will be 

used for an improper purpose. Id. at 598. Protective orders have been upheld, for 

example, where public access would divulge information harmful to a litigant's 

competitive standing in business, expose minor victims of sex crimes to further 

trauma, jeopardize the privacy ofjurors, I facilitate abuse of the civil discovery 

process, or alert a criminal suspect to the existence of an unexecuted search 

warrant. In re McClatchy Newspapers. Inc., 288 F.3d 369, 374 (9th Cir. 2002) 

(collecting cases). However, "injury to official reputation is an insufficient reason 

'for repressing speech that would otherwise be free.'" Id. (quoting Landmark 

Communications. Inc. v. Virginia, 435 U.S. 829, 841-42 (1978)). 

A party seeking a protective order must justify the request with a showing of 

"good cause." Phillips v. General Motors Corp., 307 F.3d 1206, 1210 (9th Cir. 

2002); Fed. R. Civ. P. 26(c). The "good cause" standard requires the party seeking 

protection to show that "specific prejudice or harm will result if no protective 

order is granted." Id. at 1210-11. Whether a protective order is called for, and 

what degree of protection is necessary, are questions committed to the "broad 

discretion o[f] the trial court." Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 

IThe Court believes that the members of the University Court served in a capacity 
analogous to that ofjurors. 
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(1984). 

Throughout this litigation the parties have failed to justifY their request for 

secrecy with reference to the existing case law. Both sides have cited concern for 

the anonymity of the accuser in the Student ConductCode proceeding, and 

Plaintiff Doe has forcefully argued that he too should be afforded the opportunity 

to proceed anonymously. For the reasons first articulated in the May 10,2012, 

Order, the Court agrees that the confidential nature of the University's disciplinary 

proceeding justifies the protection of the privacy ofthe individual students 

involved, including the accuser, the accused, witnesses to the alleged events, and 

the members ofthe University Court. But the need for individual privacy does not 

justifY sealing this entire case file. That greater degree of protection must be 

supported by a separate and compelling showing of good cause beyond the mere 

need to protect the students who are parties to a confidential proceeding from 

undue harassment or embarrassment. Neither party has satisfied this standard. 

Plaintiff Doe argues this case should be kept sealed because ifthe contents 

of the file are made public, it may influence the decisionrnaking of law 

enforcement officials with regard to any investigation or potential criminal 

prosecution of Plaintiff Doe. That is not a sufficient reason to seal this case under 

the good cause standard requiring a showing of specific prejudice or harm to the 
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party seeking protection. The Missoula County Attorney, like all other 

prosecutors in Montana, is subject to a binding ethical responsibility to charge 

only those cases that are supported by probable cause. ~Rule 3.8(a), Montana 

Rules of Professional Conduct. The determination whether to charge Plaintiff Doe 

with a crime must be made based on the investigative record available to the 

prosecutor, and without consideration for or reference to the outcome ofa 

university administrative disciplinary proceeding, and certainly without regard for 

the contents ofthe case file in an ancillary federal civil case. PlaintiffDoe's 

argument requires the Court to assume that a prosecutor will breach his or her 

ethical obligations, and such speculation lacks the specificity of harm that is 

necessary for a showing ofgood cause. Moreover, Plaintiff Doe's identity 

remains protected, which should eliminate any risk that he will suffer adverse 

criminal consequences if this case is unsealed.2 

The University has likewise steadfastly argued that this case should be 

sealed, but has not offered a justification beyond concern for the privacy ofthe 

accuser. The Court is aware that the University's Student Code ofConduct 

mandates that all disciplinary proceedings remain confidential, but in the Court's 

2Left unanswered in this Order is the threshold question of whether the University Court 
proceedings would ever be relevant or admissible in any criminal prosecution. 
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judgment the only legitimate basis for such secrecy is to protect the privacy of the 

individual students involved. The University of Montana is a public institution, 

and while there may be good reasons to keep secret the names of students involved 

in a University disciplinary proceeding, the Court can conceive of no compelling 

justification to keep secret the manner in which the University deals with those 

students. Although the University has not explicitly argued that unsealing the file 

will do harm to the official reputation of any University personnel, such a concern 

is an insufficient legal basis to justify sealing this case in any event. McClatchy 

Newspapers, 288 F.3d at 374. 

Reduced to its essence, the joint request to keep this case file sealed reflects 

a determination by the parties, based on their respective individual interests, that 

they will mutually benefit from maintaining the secrecy of this federal proceeding. 

This approach was evident at the June 22, 2012, hearing, when the discussion 

turned to the Missoula County Attorney's role in the pending motion to modify the 

protective order. Plaintiff Doe stated that the County Attorney has requested a 

copy of the Court's May 10,2012, Order, and that Doe wishes to satisfy that 

request. Thus, in Doe's judgment, his interest in keeping this matter sealed yields 

to his superseding interest in satisfying the County Attorney. And the mere fact 

that the County Attorney is aware of this case means that somehow, someone has 
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notified the County Attorney of the existence of this sealed proceeding, leading 

this Court to conclude that its original Order sealing this record may have been an 

exercise in futility. 

During the same hearing, the University offered a guarded answer when 

asked by the Court if the University had supplied the County Attorney with 

documents related to the Student Conduct Code proceeding. This failure by the 

University to answer a relevant and important question left the Court with the 

impression that it, too, was being supplied with selective information. 

In short, both parties want this case sealed to protect their privacy interests 

and reputations, but also want the case to be selectively unsealed when it will 

serve their interests for other reasons. 

This is an approach that clearly favors the litigants, and the Court cannot 

fault the parties and their counsel for their zealous advocacy. But lost in all of this 

is the valid and compelling interest of the people in knowing what the University 

of Montana is up to. It has been established that the prevalent and long-standing 

approach of the federal courts is to reject secret proceedings. There are very few 

exceptions to this rule. The principle of openness in the conduct of the business of 

public institutions is all the more important here, where the subject matter ofthe 

litigation is a challenge to the administrative disciplinary process of a state 
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university. 

This is an open forum to participants and observers alike, and must remain 

so, as transparency is crucial to the legitimacy of a public institution. The Court 

finds no good cause exists for a protective order continuing to seal this case, and 

therefore the file must be unsealed. With respect to the individual students 

involved in the Student Conduct Code proceeding, as well as the witnesses and 

University Court members involved in that proceeding, the Court finds that the 

interests of those individuals in avoiding undue embarrassment, harassment, and 

disclosure of sensitive private information outweigh the public's need to know 

their names. See Does I-XXIII v. Advanced Textile Corp., 214 F.3d 1058, 1068­

69 (9th Cir. 2000). Accordingly, any identifying information as to those 

individuals will be redacted in the unsealed case file.] 

By unsealing this matter, the Court relinquishes control over the contents of 

the case file and with it the ability to insure that the information therein is not 

misused to "promote public scandal." Nixon, 435 U.S. at 598 (quoting In re 

Caswell, 18 R.I. 835, 836 (1893)). With regard to what is done with the contents 

of this file once it becomes public, it is worth noting the observations of the Ninth 

'These redactions include a handful of dates surrounding the underlying events, which if 
disclosed would possibly result in the identification of the individuals whose anonymity the 
Court seeks to protect. 
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Circuit in McClatchy Newspapers: 

A decent newspaper will not publish [the witness'] accusations 
without also publishing the skepticism of [the witness'] credibility 
shared by the district judge and the office of the United States 
Attorney. Ifless scrupulous papers omit these significant doubts, 
these papers themselves will be ofa character carrying little 
credibility. 

288 F.3d at 374. The Court comes to this decision having given careful 

consideration to the United States Supreme Court's holding that a federal court 

need not "permit [its] files to serve as reservoirs of libelous statements for press 

consumption." Nixon, 435 U.S. at 598. This Court can only hope that the media 

will disseminate the contents of the Court file in a prudent and even-handed 

manner. 

Based on the foregoing, IT IS HEREBY ORDERED: 

1. 	 The parties' stipulated motion to modify the protective order sealing this 

case (Doc. No. 12) is DENIED; 

2. 	 The parties' respective motions to substitute redacted documents (Doc. Nos. 

18 and 19) are DENIED as moot in light ofthe Court's decision to unseal 

the case file; 

3. 	 Plaintiff Doe's unopposed motion to dismiss this action without prejudice is 

GRANTED, and this case is DISMISSED WITHOUT PREJUDICE 

pursuant to Fed. R. Civ. P. 41(a}(2); 
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4. The Clerk ofCourt is directed to make the entire case file available to the 

public as an attachment to this Order, subject to Court-imposed redactions to 

preserve the anonymity of Plaintiff Doe, the accuser in the underlying proceeding, 

any witnesses in the underlying proceeding, and the members of the University 

Court. 

DATED this 2.6"tay ofJune, 2012. 

Dana L. Christensen, District Judge 
United State District Court 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DMSION 


) 
JOHNOOE, ) 

Plaintiff, 
) 
) Hon. _~________ 

) 
) PLAINTIFFS' MOTION TO 
) PROCEED UNDER 
) PSEUDONYMS, MOTION 

THE UNIVERSIlY OF MONTANA, ) FOR PROTECTIVE ORDER, 
) AND MOTION TO FILE 
) DOCUMENTS UNDER SEAL 

Defendant. ) 
) (FILED UNDER SEAL) 

Plaintiff John Doe, moves the Court for the entry of (I) an order granting 

plaintiff's leave to proceed under pseudonyms; (2) a protective order prohibiting (3) 

defendant and its agents from disclosing, at any time, the identity of plaintiff to any third 

party other than may be necessary to defend against this action; and (b) snch informed 

third parties from disclosing the identity ofplaintiff; and an order requiring documents to 

be filed under seal. Should the motion be granted, plaintiff will inform the Court of his 

actual name in a paper to be filed under seal or by other mechanism chosen by the Court. 

A proposed order accompanies this motion. 
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DATED this 8th day ofMay, 2012. 

By: 
·R.ali 

257 West Front Street, Suite A 
P.O. Box 8131 
Missoula, Montana 59802 
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UNITED STATES DISTRICT COURT 

FOR mE DISTRICT OF MONTANA 


MISSOULA DIVISION 


) 
JOHNOOE, ) Cause No. 

Plaintiff, 
) 
) Hon. ______ 
) 

vs ) ORDER GRANTING 
) PLAINTIFF'S MOTIONS TO 
) PROCEED UNDER 

THE UNIVERSITY OF MONTANA, ) PSEUDONYM, FOR A 
) PROTECTIVE ORDER AND 
) MOTION TO FILE 

Defendant ) DOCUMENTS UNDER SEAL 
) (FILED UNDER SEAL) 

Having reviewed Plaintiff's Motion to Proceed Under Pseudonym, Motion for a 

Protective Order, and Motian to File Documents Under Seal on May 8t1!, 2012, and for 

good cause appearing, 

IT IS HEREBY ORDERED that Plaintiff and Jane Smith may proceed under 

pseudonym; Plaintiff's Motion for a Protective Order is granted; and any documents filed 

in this Court in conjunction with this matter shall be filed under seal. 

DATED this __day of May, 2012. 

United States District Court Judge 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, 	 ) 
) 

Cause No. 'JJ1'l- m - D L-C 
) 

Hon. _________Plaintiff, 	 ) 

) 


vs 	 ) PLAINTIFF'S BRIEF IN 
) SUPPORT OF MOTION TO 
) PROCEED UNDER 

THE UNIVERSITY OF MONTANA. 	 ) PSEUDONYM, MOTION FOR 
) PROTECTIVE ORDER AND 
) MOTION TO FILE 
) DOCUMENTS UNDER SEAL 
) (FILED UNDER SEAL) 
) 

O~2012 John Doe and Jane Smith bad a consensual sexual encounter 

at Ms. Smith's off-campus residence. Mr. Doe received a letter from Defendant's Dean 

of Students Charles Couture dated , "''' '''', notifying him that Ms. Smith was 

alleging that Mr. Doe bad non-consen:sual sexual contact with her the night 

2012. 	 2, Plaintiff bas been victimized by officials who 

administered the University's disciplinary procedures. These officials have violated the 

University's regulations as well as the University's promise to protect the rights of the 

accused. These violations occurred from the investigative stage ofthe case, fact fmding 
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and penalty phase and Defendant threatens to continue them at a Campus Court hearing 

cu:rrently scheduled for May 10, 2012. 

The Court should grant the motion for the reasons fully set forth below. 

STATEMENT OF FACTS 

Plaintiff respectfully refers the Court to the statement of facts contained in the 

Complaint, which is incorporated by reference, and David Paoli's Affidavit, also 

incorporated by reference. 

ARGUMENT 

I. THE COURT SHOULD PERMIT PLAINTIFFS TO PROCEED 
UNDERPSEUDO~& 

Although Federal Rule ofCivil Procedure lO(a) generally requires that a 

complaint state the names ofall parties, a district court has the discretion to allow a party 

to litigate pseudonymously. Doe v. Porter, 370 F.3d 558,560 (6th Cir. 2004) (decision 

reviewed under abuse-of-discretion standard). The Sixth Circuit has identifIed several 

factors that a district court should consider when confronted with this issue, and has 

emphasized that this list is nonexhaustive: (I) whether the plaintiff seeking anonymity is 

challengiDg governmental authority; (2) whether the plaintiff will be compelled to 

disclose information "ofthe utmost intimacy"; (3) whether the plaintiffwill be compelled 

to disclose an intention to violate the law; (4) whether the plaintiff is a child; and (5) ., 

whether the defendant wOWd be prejudiced in the litigation. Citizens for a Strong Ohio v. 

Marsh, 123 Fed. Appx. 630, 200S WL 14986, at *6 (6th Crr. 2005) (court may consider 

these factors "among others"). 

Other federal courts have identified a number ofadditional factors, including the 

PL'S BRIEf IN SUPPORTOF MOTIONS R£. PSeuDONYM. PROfECTI\IE ORVER ANO SEAl.ING OF DOCUMENTS Pag,2 
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following: (a) whether identification of the plaintiff would result in other harm. including 

whether ~the injury litigated against would be incurred as a result ofthe disclosure of 

plaintiffs identity~; (b) "whether the plaintiff's identity has thus fur been kept 

confidential"; (c) ·whether the public's interest in the litigation is furthered by requiring 

the plaintiff to disclose his identity"; (d) "whether, because ofthe purely legal nature of 

the issues presented or otherwise, there is an atypically weak public interest in knowing 

the litigants' identities"; and (e) "whether there are any alternative mechanisms for 

protecting the confidentiality ofthe plaintiff" Sealed Plaintiffv. Sealed Defendant # 

1,537 F.3d 185,190 (2d Cir. 2008) (collecting cases) (citations omitted). The relevant 

factors are addressed below. 

A. 	 Effect of the Litigation on the ReHef Sougbt and Other Privacy 
Considerations 

Because the proceedings at issue in this case were, for the most part, confidential 

and confined to a limited number ofpersons within the University community, the 

allegation that Doe committed rape has remained largely unpubJicized. This limited, non-

public dissemination militates in favor ofmaintaining the status quo and allowing the use 

ofpseudonyms. See. e.g., Doe v. DelRio. 241 F.R.D. 154, 157 (S.D.N.Y. 2(06). This 

conclusion is buttressed by the nature of the charges, which involve matters of the 

"utmost intimacy." Marsh, 2005 WL 14986, at 6. A pseudonym for Doe is necessary not 

"merely to avoid the annoyance and criticism that may attend any litigation, n but "to 

preserve privacy in a matter ofsensitive and highly personal nature ...." James v. 

Jacobson. 6 F.3d 233,238 (4thCir. 1993). 

'1.'S lIA1Ef IN SUl'I'ORT OF MOTIONS RE. PSeuOONYM, PR.OTECTIVE ORDER AND SEALlNQ OF DOCUMENT'S hp J 
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Beyond these privacy considerations, the district court must examine whether the 

very "injury litigated against would occur as a result of the disclosure ofthe plaintiff[ s'] 

identit{ies]." Doe v. Ros/leer. 89 F.R.D. IS8, 162 (N.D. Cal. 1981). Accord Rowe v. 

Burton, 884 F. Supp. 1372, 1386 (0. Alaska 1994). Here, Plaintiff ultimately seeks to 

protect his reputation by preventing the use ofbiased investigative techniques and 

improper standard ofproof to obtain a finding that he committed rape as alleged. 

Moreover, separate and apart from the substantive allegations against him, Defendant has 

repeatedly threatened to expel Doe immediately if he breaches confidentiality. 

Additionally, although Mr. Doe does not presume to have standing to assert the 

complaining witness's privacy interests, it would seem pertinent that her privacy interests 

do exist and warrant consideration. Her identity has remained confidential throughout all 

proceedings. 

This factor that many ofthe facts in issue are not public is of increased importance 

because ofthe advent of electronic mingo the increasing use ofthe Internet by the federal 

courts, and the ubiquity ofsearch engines like Google. Plaintiff would have been entitled 

to use pseudonyms before these developments, and now have a greater entitlement 

because of the near-universal accessibility of the information at issue once suit is med. 

See generally Jayne S. Ressler, Privacy, Plaintiffs. and Pseudonyms: TIre Anonymous 

Doe Plainrijfin the Information Age, 53 Kan. L. Rev. 195 (2004). Doe should not be 

forced to incur greater harm because he seeks to vindicate his rights. 

ft.'S Bl\.IEf IN SUPI'QI{f Of MOTIONS RE. fSEUOONYM. PROTECTIVE ORDERAND SEALING Of OOCUMENTS 1'1111' 4 
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B. PubJie Interest 

The district court is to consider "whether the public's interest in the case would be 

best served by requiring that the litigants reveal their identities." Does I thru XXlI v. 

Advanced Textile Corp., 214 F.3d 1058, 1068 (9th Cir. 2000). Given the facts oftbis 

case, there is an "atypically weak public interest in knowing the litigants' identities ...... 

Del Rio, 241 F.R.D. at 157. The focus here is. on the conduct of the University. 

Specifically, its investigatory processes and proposed adjudicative processes, which 

produced an administrative record that must be examined in light ofthe University's own 

regulations as well as applicable federal and state law. Given the nature of the case, 

n[p]arty anonymity does not obstruct the public's view of the issues joined or the court's 

perfonnance in resolving them." Doe v. Slegal/, 653 F.2d 180, 185 (5th Cir. 1981). 

When plaintiffs like Mr. Doe "challenge[ ] governmental or pseudc-governmental 

action, the judicial process serves as a significant check on abuse of public power." Del 

Rio, 241 F.R.D. at 158 (emphasis added). In its investigative, prosecutorial, and 

adjudicative activities, the University plainly wields "pseudo-governments!" power and 

does so pursuant to regulations mandated by the federal government. There is no reason 

not to allow pseudonyms in such a situation. 

C. The Use ofPseudonYJDll Will Cause No Prejudiee to the University. 

Finally, potential prejudice to the defendant should be considered. This factor has 

come into play in the reported cases only when the defendant does not know the 

plaintiffs identity and argues that discovery will be difficult or impossible. See. e.g.• Roe 

v. Aware Woman Center for Choice. Inc., 253 F.3d 678,687 (11th Cir. 2001); Advanced 

Textile. 214 F.3d at 1072. 

PI..·S BlUE!' III SUPPORT OF M<lT1OtIS Rl!. PSEUDONYM, PRcrt'EC'TIVEORDE!t AND SEALINO Of DOCUMENTS P". S 
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Here, there will be no prejudice to the University, as it well knows the plaintiff's 

identities. Moreover, there is no alternative for plaintiffother than a pseudonym, which is 

the on!y available mechanism to protect his confidentiality and preserve a critical 

component ofthe relief sought, as discussed above. 

II. 	 THE COURT SHOULD ISSUE A PROTECTIVE ORDER TO 
PROHIBIT DISCLOSURE OF PLAINTIFFS' IDENTITIES AND 
REQUIRE ALL DOCUMENTS TO FILED UNDER SEAL 

Should the Court grant plaintiff's leave to proceed Wlder pseudonyms, it should 

also issue Ii protective order in aid ofits ruling that would prohibit the University and its 

agents from disclosing pJaintiff's identity to third-parties, except as may be necessary to 

defend this suit. The Court should also authorize and require (ding ofdocwnents Wlder 

seal. At the outset, it must be noted that coUllSel for Mr. Doe spoke with University 

Legal counsel David Aronofsky today (May 8, 2012) at 10:15 a.m. to notify Defendant of 

Mr. Doe filing in District Court. [paoli Affidavit'll36] During this call Mr. Aronofsky 

threatened to make these proceedings public and "that your client won't like the adverse 

publicity." [Paoli Affidavit 'lI37] Of course this threat is cause enough to allow Mr. Doe 

to proceed by pseudonym and Wlder seal. 

The University's actions to date and the nature of allegations provide good reasons 

to seal the judicial record before the Court in this matter, Courts generally recognize the 

public's rigbt to inspect and copy public records and documents, including judicial 

records. Kamakana v. City and County ojHonolulu, 477 F.3d 1172, 1178 (~Cir. 2006). 

The public's interest in judicial records derives from its interest in "keeping a watchful 

eye" on public agencies. Id. "Nonetheless, access to judicial records is not absolute." Id. 

PI..'S BRIEF IN SUPPOIrfOF McmoNS RE. PSEL'OONYM, PROTECTIVE ORDER AND SEALlNG OF DOCUMENTS Page 6 
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-- ----------- --_. 

Motions to seal judicial records are examined according to the dispositive nature of the 

documents contained in the record. Pintos '1'. PacifIC Creditors Ass'n, 605 F.3d 665, 678 

(9th Cir. 2(09). 

The party seeking to seal a dispositive judicial record must provide compelling 

reasons for the relief sought. Kamakana, 447 F.3d at 1179. Compelling reasons exist to 

seal a court file "when such court files might have become a vehicle for improper 

pwposes such as the use of records to gratify private spite, promote public scandal, 

circulate libelous statements, or release trade secrets." ld. In order to prevail, a party 

seeking to seal a dispositive motion must present articulable facts which favor continued 

secrecy and overcome the public's right to understand the judicial process. ld. at 1181. 

However, the compelling reasons standsrd does not apply to non-dispositive motions. ld. 

at 1179. 

Good reason exists to distinguish dispositive motions from non-dispositive 

motions. ld. The public has less ofa need to review non-dispositive motions beCause 

such motions are often "unrelated, or only tangentially related, to the underlying cause of 

action." ld. ''The public policies that support the right ofaccess to dispositive motions, 

and related materials, do not apply with equal force to non-dispositive materials. !d. 

Non-dispositive motions are analyzed under the good cause standard found the Rule 

26(c), Fed. R. Civ. P. Pintos, 605 F.3d at 678. Pursuant to Rule 26(c), the Court may 

grant a protective order "to protect a party or person from annoyance, embarrassment, 

oppression, or undue burden or expense." ld. This Court should determine the 

Plaintiff's motion pursuant to the good cause standsrd found in Rule 26(c), Fed. R. Clv. 

PL'S BRIEl' III SUPPORT OF M01'IONS RF. PSEUDONYM. PROTECTIVE ORDER AND SEAlING OF lJOCIJMENTS Pall" 7 
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P. because the record before this Court is not dispositive to the outcome of the 

University's prosecution ofJane Smith's allegations against John Doe. 

Here, Doe's Complaint seeks only a temporary order to delay the University's 

proceedings until the appropriate burden ofproof is established and he is ensured a fair 

and impartial process. He does not seek a dispositive ruling regarding the University's 

case. 

Unfortunately, the University has threatened to expel Doe from the University if 

he discusses this matter with anyone. 2012, Charles Couture, Dean of 

Students, wrote to Doe and affirmatively prohibited him from discussing the allegations 

against him with other people. Dean Couture stated that Mr. Doe's "failure to comply 

with [hisJdirectives would result in [his Jimmediate dismissal from the University." 

[Exhibit I; Redacted]. Such a severe sanction is oppressive to Mr. Doe and wholly 

unreasonable given that Doe is only asking this Court to ensure a fair and impartial 

process before the University and the University follow its Code. 

Further, both Doe and Miss Smith have a privacy interest in keeping this matter 

protected from public view. The allegations before the University are not public 

infonnation. Alleged sexual assaults and the University's response are at the forefront of 

local and national news. It is highly likely that ifthis matter is not sealed from public 

view, both parties are at substantial risk ofsuffering significant annoyance and 

embarrassment This is especially true given Mr. Aronofsky's threat to widely publicize 

this proceeding, Both parties willlikeiybear an undue burden ofpublic speculation and 

news media inquiries. Both parties here have significant interests in keeping the matter 

I'L.'S BRIEF IN SlJPI'OItT OF MOTIONS RIl- PSI!lJDON'{M. PBOTEctIVE ORDER AND SEALiNO Of' DOCUMENTS Pat,eS 
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.---~-----------

before this Court shielded from public view. Doe respectfully requests the Court to grant 

his motion for a protective order and require all documents filed in conjunction with this 

matter to be filed under seal. 

CONCLUSION 

For all the foregoing reasons, the Court should grant plaintiff's motion to proceed 

under pseudonyms, grant the protective order that precludes the Defendant from 

publicizing the identity of the parties or the nature ofthe proceeding, and require the 

filing of documents under seal. 

DATED this gth day of May, 2012. 

By: 
David R. Paoli 
257 West Front Street, Suite A 
P.O. Box gl3l 
Missoula, Montana 59802 
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Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, 
) 
) Cause No. el/ 1)-77·m- DLL 

) 
Plaintiff, ) Hon. 

) 
vs ) MOTION FOR LEAVE TO 

) FILE CONVENTIONALLY 
THE UNIVERSITY OF MONTANA, THROUGHOUT THIS CASE 

) (FILED UNDER SEAL) 
Defendant. ) 

) 

Comes now the Plaintiff, John Doe, by and through counsel and 

hereby move the Court for leave to file documents conventionally In this 

case because counsel has moved for Plaintiff to proceed under a 

pseudonym and for a protective order to keep the documents sealed. 

DATED this 8th day of May. 2012. 
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David R. Paoli 

MAY 08 2012PAOLI KUTZMAN, P.C. 

251 W. Front St, Suite A PATRICK E. DUFFY. ClE"t. 


P.O. Box 8131 By --. 
OEP\JTY CLERK. MISSOl.".,'

Missoula, Montana. 59802 
Telephone: (406) 542-3330 

Attorneys for Plaintiff .I 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DMSION 


JOHN DOE, 
) 
) Cause No. c." I;;' -77~ fYI. DL C 

Plaintiff, 
) 
) Hon. ________ 

) 
VS ) COMPLAINT FOR 

) PRELIMINARY INJUNCTION 
THE UNIVERSITY OF MONTANA, 

) (FILED UNDER SEAL) 
Defendant. ) 

) 

Plaintiff John Doe, fO£ his Complaint fO£ Preliminary Injunction, alleges as 

follows. 

I. Jurisdiction and Venue 

1. This Court bas subject matteTjurisdiction OVeT PlaintitTs federal claims 

under 28 U.S.C. §§ 1331 and 1343. The Court has subject matter jurisdiction OVeT 

Plaintiffs state law claims under 28 U.S.C. § 1361 because the state law claims are part 

oCthe same case and controversy as the Cedend-law claims, and also undeT 28 U.S.C. 

§ 1332 because Plaintiff is a citizen ofa state other than Montana while Defendant is a 

citizen ofand has its prinCipal place ofbusiness in Montana. 
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2. Venue is proper in this court under 28 U.S.C. § 1391 (b) and Local Rules 

1.2(c) and 3.2 because Defendant's principal place ofbusmess is in Missoula County and 

all ofthe conduct at issue in this case occurred within Missoula County. 

II. AJleglltions COIlUJ1Oll to All Counts 

3. "John Doe" is a pseudonym for II person who is an enrolled student at 

Defendant UDiversity ofMontana. 

4. "Jane Smith" is a psendonym for a person who is an enrolled student at 

Defendant UDiversity ofMontana. 

5. At all relevant times, Mr. Doe and Ms. Smith both resided off-campus. 

6. On the evening o~, 2012, Mr. Doe and Ms. Smith had a 

consensual sexual encounter at Ms. Smith's off-campus residence. 

7. By letter ~ 2012, Defendant's Dean ofStudents, Charles 

Couture ("DOS Couture") notified Mr. Doe that Ms. Smith was alleging that Mr. Doe 

"raped a fellow student" on the Disht of_2012, and that Ms. Smith had 

commenced proceedings against Mr. Doe under Defendant's Student Conduct Code. The 

letter notified Mr. Doe that the Student Conduct Code would apply and directed him to 

the internet to obtain a copy of the Code. [See Paoli Affidavit '116 and Ex. I] 

8. At the time DOS Couture notified Mr. Doe of the initiation of these 

proceedings against him, the published Student Conduct Code which was available for 

download at Defendant's web site provided that "Students who are accused ofviolating 

the Student Conduct Code have certain substantive and procedural rights," including: 

OOMPI.AlNt'FOR PRELIMINARY lNJlJNCTlON Pllfle2 
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a. that the Student Conduct Code would ordinarily not apply to alleged 

off-campus conduct, absent "exceptional circumstances" indicating that the 

alleged off-campus conduct "directly and seriously threatens the health and safety 

of members of the campus community," with decisions about the applicability of 

the Code to off-campus conduct to be .made by the President on a case by case 

basis; [U ofM Student Conduct Code ("Code") V.B.] [See Paoli Affldavit,12 and 

Ex. 3] 

b. that a designated University official would malce "an impartial 

judgment as to whether or not any general misconduct occurred" and propose 

"appropriate sanctions;" [Code V.F.] and 

c, that in disciplinary proceedings under the Student Conduct Code 

.... ,the accused student must receive due process, and the University has ilie 

burden ofproof to establish a violation by clear and convincing evidence." [Code 

V.F.] 

d "The burden ofproofis on the University to establish violation of 

the Student Conduct Code by clear and convincing evidence." [Code V.Gol.d] 

9. DOS 2012 letter warned Mr, Doe that he must keep 

the Student Conduct Code proceedings highly confidential ["you are prohibited from 

disCUSSing your alleged misconduct with other people"] and that any "failure to comply 

with these directives would result in your immediate dismisstJl from the university" 

(emphasis added). 

10. Mr. Doe retained counsel to help defend against Ms. Smith's allegations. 
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II. On February 16, 2012, Mr. Doe's counsel made telephone contact with 

University Counsel David Aronofsky ("Counsd Aronofsky"). Counsel Aronofsky agreed 

and confirmed in writing that Mr. Doe and his counsel would need to start investigating 

the allegations, including interviewing witnesses (provided that they did not attempt to 

contact Ms. Smith). Mr. Doe's counsel requested Aronofsky to transmit their email 

agreement to DOS Couture so he was aware ofthe procedure. [paoli Affidavit, 7] 

12. On the morning ofFebruarv 17, 2012, an investigator working with Mr. 

Doe's counsel interviewed Ms. Smith's two male roommates. One of the roommates had 

been present in the house and only a few feet away at the time of the alleged non-

consensual assault of Ms. Sm.itlL To avoid alarming Ms. Smith, the investigator 

conducted these interviews at a time when she was not present. When Ms. Smith learned 

these interviews had occllITed, she contacted DOS Couture and complained that she 

viewed it as an invasion ofher privacy. At 10;31 a.m. on febl'\lllO{ 17,DOS Couture left 

the investigator a voice mail claiming the investigator's interviews ofthe roommates had 

violated Ms. Smith's privacy and the confidentiality provisions ofthe Student Conduct 

Code, and pmponedly instructing the investigator (who was not a University student and 

in no way subject to DOS Couture's authority) to "cease and desist" from any further 

attempt to interview witnesses: 

Good morning. My name is Charles Couture, Dean of Students at the 
University of Montana. I was just informed that you were - went to a 
residence in Missoula to question an individual that bas accused - although 
she was not there, you questioned her roommates regarding an alleged rape 
and wanted to infonn you that the accused student was directed not to have 
any kind of contact with the victim, including third-party. That is a very 
serious violation of this individual of the Student Conduct Code at the 

COMI'IAlNT fOR PREUMINII.RY INJUNCTION 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 17 of 281

http:PREUMINII.RY


University ofMonIana so I'm directing you to cease and desist. The 
aUeged victim is not willing to talk to you and she has put her roommates 
on notice that they are not to talk to you anymore either. If you're working 
for the accused student's attorney, you are very more than welcome to share 
my phone call with them. Ifyou have any questions, my number is 243· 
6413. Thank you. 
(Paoli Affidavit 111 0] 

13. As instructed by DOS Coulture:'s 2012 letter, Mr. Doe and 

counsel reported to the Dean's office on February 24, 2012 at 2:00 p.m. for the initial 

investigative meeting. Upon arrival there, Mr. Doe found DOS Couture and Counsel 

Aronofsky in attendance. [paoli Affidavit 1 13] 

14. DOS Couture's attitude and demeanor during this initial meeting were 

extremely hostile. He refused to show Mr. Doe copies ofthe documents he had been 

gathering.lnstead, he selectively read aloud from the documents while Mr. Doe's counsel 

tried to take notes. DOS Couture purported to read aloud that a post-incident medical 

examination included a declaratory rmding of"toru leggings." Only later, when Mr. Doe 

and his counsel were allowed to review the documents, but not receive copies, did Mr. 

Doe and his counselleam that the actual medical note was "tom leggings" with a 

question mark after it Because of Defendanfs refusal to provide copies of the 

documents, Mr. Doe's counsel's notes about the passages DOS Couture was reading out 

ofthe documents were the only means oflearning ofthe evidence Defendant was 

assembling against Mr. Doe, yet when counsel asked to have certain passages repeated, 

DOS Couture shouted counsel down and finally told counsel to address any questions to 

Mr. Doe, who would then retaythe questions to DOS Couture. [paoli Aff.1I13,14,15,161 

15. DOS Couture explained that be intended to conduct the investigation 
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according to a preponderance ofthe evidence standard. He then leaned across his desk 

toward Mr. Doe and sneeringly said, "that's 51 percent." DOS Couture's demeanor and 

tone ofvoice as he said this were calculated to intimidate Mr. Doe. [Paoli Affidavit, I 3] 

16. When DOS Couture declared that he would be applying a preponderance of 

the evidence standard, Mr. Doe's counsel asked about the clear and convincing standard. 

University counsel Aronofsky intervened and explained "there's a letter out there" 

pursuant to which Defendant would not be applying the clear and convincing standard. 

[Paoli Affidavit, 14] 

17. Further investigation revealed that the "letter out there" to which counsel 

Aronotilky was referring had been1ient to Defendant and other American universities 

almost a year previously, on April 4, 20 II, by the Office of Civil Rights within the U.S. 

Department ofEducation. The letter begins "Dear Colleague." It instructs colleges and 

universities receiving Title IX funds to apply their student disciplinary jurisdiction to 

allegations of off-campus sexual assault, and to investigate and dispose of such 

allegations under a preponderance of the evidence standard rather than under any 

previously-followed clear and convincing standard. But the "Dear Colleague" letter also 

warns that both the female complainant and the accused male student are entitled to due 

process; requires "adequate, reliable, and impartial" investigation ofsexual assault 

complaints; and further requires covered colleges and universities to "lUiope lind publish 

grievance procedures providing for the prompt and equitable resolution ofsex 

discrimination complaints" (emphasis added). 

18. After receiving the "Dear Colleague" letter in 20 II, Defendant took no 
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steps to amend its adopted and published Student Conduct Code, with the result that as of 

the commencement of the proceedings against Mr. Doe ~ 2012, the Code 

continued to provide that it would ordinarily not apply to off-campus conduct and that 

proceedings under it would require proofby clear and convincing evidence. 

19. Following Ms. Smith's complaint to OOS Couture about Mr. Doe's 

counsel's investigator's attempts to interview potential witnesses and the Dean's order to 

"cease and desist" from such into!rView'~_j 

20. 


COMPtADIT FOil PllEUMItIAltY 1tIJl)NCfION Pap 1 
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21. Despite DOS Couture's warning to Mr. Doe at the beginning ofthe case 

that he would be expelled immediately if he did anything to breach the confidentiality of 

the proceedings, DOS Couture has taken no action to determine the source of 

confidentiality breached in the process. 

22. Despite the provisions in the Student Conduct Code and the "Dear 

Colleague" letter that both sides are entitled to due process and impartial proceedings. At 

a second investigatory meeting on March 9, 2012, 32 days after receiving Ms. Smith's 

,initial complaint, DOS Couture told Mr. Doe he was "leaning toward expulsion." [paoli 

Affidavit ~20J 

23. During this second investigatory meeting OIl March 9,2012, DOS Couture 

was as antagonistic as he had been during the first investigatory meeting. Additionally, at 

the March 9 meeting Couture refused to let Mr. Doe relay his counsel's questions. Also, 

counsel Aronofsky suggested that Defendant would finally allow Mr. Doe to obtain • 

copies ofthe documents it had been gathering against him, ifhe and his counsel in turn 

would agree not to try to interview witnesses to try to prepare a defense. 

24. Despite the provisions in the Student Conduct Code and the "Dear 

Colleague" letter that both sides are entitled to due process and impartial proceedjngs, 

Ms. Smith's witnesses have made written statements about how understanding and 

compassionate DOS Couture has been about Ms. Smith's situation and before he 

conducted any investigation how "the rape was misconduct under the Student Conduct 

Code." Additionally, documents obtained today (5/8112) show clear bias and partiality j 

COMI'LAINT FOR PltEUMINAIlY INJUNC110N 
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.-.-.~-------------

by DOS Couture. [Paoli Affidavit,22] 

25. In connection with the investigation, Mr. Doe gathered and submitted 

character references from other persons who knew him. In response to this information, 

DOS Couture solicited adverse character witnesses. Generally, the adverse character 

infOl'lJllltjon gathered by DOS Couture is based on Mr. Doe's behavior at other times, in 

non-sexual situations, and purports to show that Mr. Doe supposedly "does not respect 

authority." After gathering this adverse character information, DOS Couture then 

removed from his file the positive character information submitted by Mr. Doe while 

keeping the adverse character information. When Mr. Doe questioned this, DOS Couture 

replied that negative character information about Mr. Doe was relevant but positive 

character information about him was not. [Paoli Affidavit ~3] 

26. By letter dated March 27,2012, DOS Couture notified Mr. Doe that the 

investigation was complete, that DOS Couture was accepting Ms. Smith's account of 

events rather than Mr. Doe's, and that DOS Couture would be recommending expulsion 

from the University. The letter indicated DOS Couture was basing his conclusion "in 

part" on supposed inaccuracies in the adjectives Mr. Doe had used to describe his 

previous acquaintance with Ms. Smith, as well as his failure to have any further contact 

with her after the night in question. DOS Couture's letter did not analyze or even mention 

the various post-event statements by Ms. Smith to DOS Couture and others in which she 

expressed doubt and confusion about what had occurred on the night in question and 

whether she should share in responsibility for what happened. When Mr. Doe asked what 

else DOS Couture was relying on in addition to the information he had disclosed "in 

CXlMPLAINT FOR PRELIMINARY INItMC'llON 
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pan," DOS Couture replied that he did not have to disclose anything else. [Paoli Affidavit 

1124] 

27. Mr. Doe's counsel bas requested a copy ofa statement submitted by a 

female friend ofMs. Smit~ Mr. Doe's counsel was told by DOS Couture and 

Counsel Aronofsky that although this statement was solicited and received during the 

investigation, "it will not be used and therefore counsel is not entitled to it." This 

statement may contain exculpatory information as well as other information about the 

case [Paoli Affidavit 126] The new documents received today reference _ and her 

statement given to DOS Couture. 

28. Following receipt of DOS Couture's expulsion recommendation, Mr. Doe 

appeared before Vice President of Student Affairs Theresa Branch on April 20, 2012 to 

attempt to appeal DOS Couture's biased and partial investigation and fact finding. Dr. 

Branch declined to intervene and ruled the case would need to go to Campus Court. 

[paoli Affidavit 127 and 28] 

29. During the pendency of the Student Conduct Code investigation, Defendant 

amended the Code to provide that it would "almost always" apply to alleged off-campus 

assaults, and that alleged sexual assaults would be investigated and decided under a 

preponderance of the evidence standard while all other types of academic and general 

misconduct - including non-sexual assault and murder - would continue to be 

investigated and decided under the previous clear and convincing evidence standard. 

30. By letter dated April 27. 2012, DOS Couture notified Mr. Doe that 

Defendant would schedule a "Carilpus Court" hearing before the end of the current 

Page 10 
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-~---. ----------~ 

semester. The letter identifies the witnesses who will testify against Mr. Doe at that 

hearing, many of whom live off campus, and commands him to have no contact with 

those witnesses. Tbe Student Conduct Code does not provide for this mandate. The letter 

indicates Mr. Doe can have legal counsel attend the hearing, but "that individual is 

prohibited from active participation in the hearing. Legal COunsel involvement is limited 

strictly to consultation" (emphasis in original). DOS Coutnre, however, bas identified 

himselfas the first witness against Mr. Doe. [Paoli Affidavit '!f29 and Exhibit 6] 

31. By letter dated May 4, 2012, Defendant notified Mr. Doe that it had 

scheduled ood intended to conduct a "Campus Court" hearing on Thursday. May 10, 

2012, into the allegations against Mr. Doe. The Student Conduct Code provides that the 

accused student is entitled to 5 working days' notice ofany such Campus Court hearing. 

The current May 10 hearing date is less than 5 days after Defendant's issuance ofnotice 

to Mr. Doe. Mr. Doe's counsel directed Counsel Aronofsky's attention to this failure to 

give the required 5 days notice. Mr. Aronofsky responded that Defendant would move 

ahead with the Campus Court hearing on May 10, 2012. [Paoli Affidavit '1/29 and 30] 

32. Early 00 in the case, Counsel Aronofsky told Mr. Doe's counsel to "get off 

the track before I was run over by the oncoming train" and that Mr. Doe believes himself 

to be entitled and has been "given everything." More recently Mr. Aronofsky told Mr. 

Doe's counsel 

[Paoli Affidavit '!I31] 

33. Counsel Aronofsky has admitted he didn't move to amend the Student 

Conduct Code to include the preponderance standard because be bad many amendments 
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to make to the Code and did not want to make the amendments in a piecemeal fashion. 

[Paoli Affidavit ,32] 

34. A May 4, 2012 letter was hand-delivered to President Engstrom detailing 

aU ofthese issues. [Paoli Affidavit' 34 Ex. 7] Today President Engstrom denied my 

requests. 

35. Mr. Doe will be irreparably injured if the Campus Court proceeding occurs 

on the basis of the current record using the threatened preponderance ofthe evidence 

standard. DOS Couture has abandoned any pretense of impartiality. Defendant has not 

conducted the proceedings to date in cornplilll1ce with the only adopted and published 

Student Conduct Code that existed at the commencement of the proceedings against Mr. 

Doe. The Code as it existed on that date did not reach off-campus conduct and 

unequivocally required the clear and convincing evidence standard both for the filctual 

investigation llI1d any ensuing Campus Court hearing. When questioned about this, DOS 

Couture and coUIlSel Aronofsky have indicated they feel free to make up new, 

unpublished, and unilateral procedures as they go. 

36. Notice of the intended filing of these proceedings were made to Counsel 

Aronofsky today at approximately 10: 15 a.m. [Paoli Affidavit ~ 37] 

nL Count I - Continuation of the Campus Court Proceeding 
Will Violate Mr. Doe's Own Title IX Rights 

37. Mr. Doe re-alleges and incorporates the foregoing paragraphs as if fully set 

forth herein. 

38. Defendant claims to he relying on the U.S. Department ofEducation's 
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Apri14, 20 II "Dear Colleague" letter to justifY its repeated and ongoing refusals to 

comply with the published provisions of the Student Conduct Code to which it referred 

Mr. Doeo~2012. 

39. The Department of Education issued the ."Dear Colleague" letter pursuant 

to Title IX ofthe Education Amendments of 1972, 20 U.S.C. §§ 1681-1688 and the 

regulations promulgated under those statutes. The statutes and regulations require a 

school receiving federal funds to "adopt IIl1d publish grievance procedures providing for 

the prompt and equitable resolution" ofstudent complaints alleging sexual harassment, 

including sexual assault. 34 C.F.R. § I06.8(b)(emphasis added). These procedures must 

"accord{] due process to both parties involved." U.S. Dept. of Education, Office for Civil 

Rights, Revised Se.:!cur:zl Hr:zrassment Guidance: Harassment a/Students by School 

Employees. Other Students, ar Third Parties - Title 1X'(2001), at 22. 

40. The "prompt and equitable" procedures that a school must implement to 

"accord due process to both parties involved" must include, at a minimum 

a. "{n]otice . . . . of the procedure;" and 

b. "{a1dequate, reliable, and impartial investigation of complaints;" and 

c. "the opportwlity to present witnesses and other evidence;" and. 

d. "[ d]esignated and reasonably prompt timeframes for the major 

stages of the complaint process." 

Revised Sexual Harassment Guidance, Sll{Jra. at 20. 

41. Defendant has repeatedly violated the foregoing statutes and regulations by 

refusing to comply with the pUblished provisions of the Student Conduct Code as it 
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existed on _, 2012, the day DOS Couture referred Mr. Doe to the Code and 

encouraged him to download or otherwise obtain a copy. Defendant further intends to 

continue violating these statutes and regulations by applying the Code and convening a 

Campus Court to evaluate ofi'-carnpus conduct and (2) applying and instructing the 

Campns Court to apply a preponderance of the evidence standard to the allegations 

against Mr. Doe. 

42. Pursuant to the provisions of28 U.S.C. §§ 2201, 2202, and 1651, Mr. Doe 

is entitled to (a) a declaratory judgment that Defendant's student disciplinary process, as 

implemented, is contrary to Title IX (including its due process requirements); and (b) a 

declaratory judgment that Defendant's student disciplinary process is, as applied to Mr. 

Doe, contrary to Title IX (including its due process requirements). 

IV. Coont 1- Continuation oftbe Campus Court Proceeding 
Will Violate An Express or ImpUed Contrad Between Defendantand Mr. Doe. 

43. Mr. Doe re-alleges and incorporates the foregoing paragraphs as if fully set 

forth herein. 

44. Mr. Doe applied to Defendant for admission believing that Defendant 

would publish and comply with appropriate policies and procedures for the regulation of 

his conduct and the conduct of other students. 

45. Defendant's published policies and procedures, including but not limited to 

the Student Conduct Code, constituted either an express contract or a contract implied in 

law or in fact between itself and Mr. Doe. The terms of this contract included the 

published terms ofthe Student Conduct Code as it existed on.-- 2012, the day 
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DOS Couture referred Mr. Doe to the Code and encouraged him to download or 

otherwise obtain a copy. It also included an implied covenant ofgood faith and fair 

dealing that prohibited Defendant from abusing any discretion conferred upon it by the 

contract terms to act dishonestly or outside accepted college and university disciplinary 

practices. 

46. Defendant has repeatedly and materially breached the terms of the contract 

between itself and Mr. Doe and threatens to continue to do so. Defendant's breaches to 

date have resulted in the creation ofa biased and unreliable record which Defendant 

intends to present to its "Campus Court" in the immediate future. Defendant further 

intends to breach the contract between itself and Mr. Doe by (I) applying the Code and 

convening a Campus Court to evaluate ofT-campus conduct and (2) applying and 

instructing the Campus Court to apply a preponderance of the evidence standard to the 

allegations against Mr. Doe. 

V. Count HI - Continuation of the Campus Court Proceeding 

Will Violate Mr. Doe's Federal and Constitutional Rights to Equal Protedion 


47. Mr. Doe re-alleges and incolporates the foregoing paragraphs as if fully set 

forth herein. 

48. Defendant's pwported amendment of its Student Conduct Code to permit 

application ofthe lower preponderance of the evidence standard to allegations of sexual 

assault, while continuing to require the higher clear and convincing evidence standard for 

all other types ofconduct (including mere academic misconduct) denies Mr. Doe and 

others who are similarly situated their right to equal protection ofthe laws under the 

COMPl.AlNTFOR PRelJMINARY INl'UNCTION 
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United States constitution and the Montana constitution. 

VI. Prayer 


WHEREFORE, Mr. Doe respectfully requests the following: 


I. That the Court enter a preliminary injunction prohibiting Defendant from 

going forward with any Campus Court hearing on the charges against Mr. Doe, and 

instead ordering Defendant to begin the investigation anew with a different, unbiased and 

impartial officer in place of DOS Couture; that the University comply with the published 

Student Conduct Code as it existed at the time ofthe commencement ofthese 

proceedings against Mr. Doe, including the provisions on off-campus conduct, and 

application ofthe clear and convincing standaId. 

2. Such other and further relief as the Court deems just and proper. 

DATED this 8th day of May, 2012. 

PAO 
ATT'Q~IE'4S 

By: 
avidR 1\0 i 

257 West Front Street, Suite A 
P.O. Box 8131 
Missoula, Montana 59802 
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FILED 

David R. Paoli MAYO 8 2012PAOLI KUTZMAN, P.C. 

257 W. Front St., Suite A P-'TRICK E. ~UFFY, CLERK 


P.O. Box 8131 MOli7ey'''''oe:'''''P''''UTY=CL''''ER''''K,''M''''ISS ,JlA, 
Missoula, Montana 59802 
Telephone: (406) 542·3330 

Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, 	 ) 
) 

Cause No. CV I:J,.- 7 7 -fYI- I) /....L 
) 

Hon. ___~_____Plaintiff, 	 ) 

) 


vs 	 ) MOTION FOR TEMPORARY 
) RESTRAINING ORDER 
) 

THE UNIVERSITY OF MONTANA, ) 
) (FILED UNDER SEAL) 

Defendant. ) 
) 

John Doe hereby respectfully moves the Court, pwsuant to F.R.Civ.P. 65(b), for a 

Temporary Restraining Order restraining Defendant from proceeding with the Student 

Conduct Code proceeding against Mr. Doe which is C\UTently scheduled for Thwsday, 

May 1O, 2012,1·6 p.rn. This motion is based on Mr. Doe's Complaint, the affidavit of 

Mr. Doe's counsel David R. Paoli, the exhibits attached to the Affidavit and submitted in 

connection with the Complaint and affidavit, and a separate brief in support of the 

motion. 
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- - ---.~~------

DATED this 8th day ofMay, 2012. 

By: 
vldR. Paoli 

257 West Front Street, Suite A 
P.O. Box 8131 
Missoula, Montana 59802 
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\.OOGE.O 

\lft.'t '~!C\f.1J'NITED STATES DISTRICT COURT 
~'f.."", THE DISTRICT OF MONTANA 

,,~ MISSOULA DIVISION 
9'1 

) 
JOHN DOE, ) Cause No. 

} 
Plaintiff, ) Hoo. 

) 
vs } TEMPORARYRESTRAUONG 

) ORDER 
) 

1HE UNIVERSITY OF MONTANA, ) 
) (FILED UNDER SEAL) 

Defendant. ) 
) 

The Court having considered Plaintiff's Complaint, the Affidavit ofDavid R. 

Paoli, Plaintiff's Motion for Temporary Restraining Order, and Plaintiff's Brief in 

Support of Motion for Temporary Protective Order, hereby issues the fonowing: 

ORDER 

1. That during the period of this Order the Defendant and its agents and 

employees are restrained from conducting or proceeding with any Campus Court hearing 

into the currently pending Student Conduct Code allegations against John Doe. 

2. The Court finds that an order restraining the Campus Court hearing is 

necessary because Defendant has scheduled /I hearing for May 10, 2012 at whicb it 

intends to instruct the Campus Court members to evaluate the charges against Plaintiff 

under a preponderance of the evidence standard. At the time Defendant initiated Campus 

Conduct Code proceedings against Plaintiff and notified him of the applicable 
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procedures, the Code required all allegations of student misconduct to be proven by clear 

and convincing evidence. Plaintiff has presented legal authority in support of his 

assertion that Defendant must adhere to the procedures as they existed at the outset of the 

case and that Defendant cannot amend the procedure during the case. Defendant hIlS 

threatened Plaintiff with expulsion. Damages would not adequately remedy an erroneous 

finding by the Campus Court applying the wrong evidentiary standard. 

3. The Court finds it appropriate to issue this Order without further notice to 

Defendant because Defendant is already violating the timelines in the Student Conduct 

Code by insisting on holding the Campus Court hearing less than 5 working days after 

the first written notice to Mr. Doe on May 4, 2012 ofthe May to Campus Court date. 

4. That a hearing be held on , 20l2, at ____ 

0'clock _.m., for Defendants to show cause, ifany there may be, why a preliminary 

injunction should not issue requiring Defendant to start a new investigation into Ms. 

Smith's allegations against Mr. Doe in strict compliance with the proviSions ofthe 

Student Conduct Code as it existed ~2012, including the Code's 

prohibition on application ofthe code to alleged off-campus conduct; the removal of 

Dean Charles Couture and appointment of an impartial investigator; and application of 

the clear and convincing evidence standard to both the investigation and any ensuing 

Campus Court hearing. 

5. This Ordtrr is made without prejudice to the parties. 
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This Temporary Order shall expire at the time set for hearing on Plaintiffs' application 

herein, not to exceed fourteen (14) days from the date hereof, unless said time for 

expiration is extended by fur1her order ofthis Court. 

DATED this __ day of May, 2012. 

United States District Court Judge 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 35 of 281



- - -----------._­

David R. Paoli FILED 

PAOLI KUTZMAN, P.C. 

257 W. Front St, Suile A MAYO 8 2012 

P.O. Box 8131 PATRICK E. DUFFY, CtERK 
Missoula, Montana S9802 By

""oe""I'''''urv''''"''C:'";LE''''RK',MI'-;;S:::'S""OUL;-::-;-A-
Telephone: (406) 542·3330 

Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHNOOE, 
) 
) Cause No. tv 1)·77· m~DLG 
) 

Plainti~ ) Hon. 
) 

vs ) BRIEF IN SUPPORT OF 
) MOTION FOR TEMPORARY 
) RESTRAINING ORDER 

TIlE UNIVERSITY OF MONTANA, ) 
) (F1LED UNDER SEAL) 

Defendant ) 
1 

John Doe hereby respectfully submits this brief in support ofbis F.R.Civ.P. 6S(b) 

motion for a Temporary Restraining Order. 

I. Authority for Temporary Restraining Order 

The court may issue a temporary restraining order without written or oral 
notice to the adverse party or its attorney only if: 

(A) specific facts in an affidavit or a verified complaint clearly show that 
immediate and irreparable injury, loss, OT damage will result to the IIlOvam 
before the adverse party can be heard in opposition; and 

(8) the movant's attorney certifies in writing any efforts made to give 
notice and the reasons why it should not be required. 

F.R.Civ.P.65(b). 
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- --------------- - --_. 

II. Background Facts 

Plaintiff bas contemporaneously filed a detailed Complaint and the affidavit ofhis 

attorney. Plaintiff incorporates by reference the facts set out in those documents. In lieu 

ofrepeating those factual allegations verbatim, Plaintiff respectfully submits the 

following summary of the facts that are pertinent to his request for aTemporary 

Restraining Order. 

On the night o~ 2012, Plaintiff John Doe and fellow University of 

Montana student Jane Smith had what Plaintiff contends was a consensual sexual 

encounter at her off-campus residence. Complaint, '1/6. By letter da~ 2012, 

Defendant's Dean of Students Charles Couture ("DOS Couture', notified Mr. Doe that 

Ms. Smith was alleging that Mr. Doe had had non-consensual sexual contact with her on 

the night of_ 2012, and that Ms. Smith had commenced proceedings against 

Mr. Doe under Defendant's Student Conduct Code. Complaint, '1/7. The letter notified Mr. 

Doe that the Student Conduct Code would apply and directed him to the intem.et to obtain 

a copy of the Code. Id. 

At that time, the Student Conduct Code provided: 

(a) that it would ordinarily IIot apply to alleged off-campus conduct absent 

"exceptional circumstances" indicating a "direct{] and serious[]" threat "to the health and 

safety ofmembers ofthe campus community;" 

b. that a designated University official would make "an impartial judgment as 

to whether or not any general misconduct occurred" and propose "appropriate sanctions;" 

and 
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c. that in disciplinary proceedings under the Student Conduct Code "the 

University has the burden ofproof to establish a violation by clear and convincing 

evidence." Complaint, ,8. 
The matter is now before this Court because Defendant has scheduled a Campus 

Court hearing for Thursday, May 10, at which it proposes to instruct the Campus Court 

members to apply a "preponderance ofthe evidence" standard. Application of this lower 

prepondenmce standard would violate the Student Conduct Code as it existed at the time 

ofOOS advising Mr, Doe of the commencement of the case 

and referring him to the Code for the applicable procedures, On that date the Code 

unequiv~lly reqnired application ofthe bigher clear and convincing evidence standard 

to both the initial investigation iUId any ensuing Campus Court hearing. 

Moreover, the "evidence" to which Defendant will instruct the Court to apply this 

evidentiary standard is itself the product of a shockingly biased factual "investigation" 

managed and manipulated by Dean Couture, Dean Couture has threatened and abused 

Mr, Doe and his counsel while manifesting suppott and encouragement to Ms. Smith, He 

has threatened Mr. Doe with expulsion if Mr, Doe failed to preserve the confidentiality of 

the proceedilld 

has misrepresented the contents ofiroportant documents while refusing to let Mr, Doe 

and his counsel examine the documents, Dean Couture has gathered, relied on, and 

intends to present adverse character information about Mr, Doe while taking the position 

that positive character infunnation about Mr. Doe is "not relevant." Meanwhile, 
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University counsel Aronofsky bas repeatedly insinuated to Mr. Doe's counsel that the 

outcome of the Student Conduct Code proceeding is foreordained and that it will be 

against Mr. Doe. 

Defendant has wrongly claimed to Mr. Doe and his counsel that an April 4, 20 I I 

"Dear Colleague" letter it received from the United States Department ofEducation 

requires it to apply a preponderance ofthe evidence standard. The letter did in met 

contain such a requirement, but only as a condition to Defendant's continued receipt 0/ 

/ederal/uM8. The letter also directed Defendant to publish the applicable procedures so 

alleged victims and alleged perpetrators alike would know and understand them. 

Moreover. the statutes and regulations pursuant to which the Department of 

Education issued the "Dear Colleague" letter require a school receiving federal funds to 

"tuloP/IIMpublish grievance procedures providing for the prompt and equitable 

resolution" ofstudent complaints alleging sexual harassment, including sexual assault. 34 

C.F.R. § t06.8(b)(emphasis added). These procedures must "accordO due process 10 both 

pIIrde8 involved." U.S. Dept. of Education, Office for Civil Rights, Revised Sexual 

Harassment Guidance: Harassment ofStudents by School Employees. Other Students. or 

Third Parties - Title LX(2001), at 22 (emphasis added). At a minimum, these "prompt 

and equitable" procedures must include: 

a. "(n]otice .... ofthe procedure;" and 

b. "(a]c:!equate, reliable, and impartial investigation of complaints;" and 

c. "the opportunity to present witnesses and other evidence;" and 

d. "[ d]esignated and reasonably prompt timeframes for the major 

BRIEF ~ SUPPORT OF MOTION FOIl1EMl'Ol\ARY RfSTlWNINO ORIlER 
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stages ofthe complaint process." 

Revised Sexual Harassment Guidance, supra, at 20. 

Defendant has steadfastly refused to recognize that it must follow the published 

procedures as they existed when Dean Couture represented to Mr. Doe 

that the procedures that would govern his case and his rights could be found online. 

Ultimately, after submission ofevidence and an appropriate bearing, Mr. Doe will ask the 

Court to order Defendant to comply with 'venrion of the Code. Now, 

however, be seeks only a Temporary Restraining Order that will vacate the current May 

10 Campus Court hearing date long enough to permit a response by Defendant and an 

appropriate hearing on further injunctive relief. if any. 

m. Analysis 

The party seeking a preliminary injunction or a temporary restraining order must 

show a likelihood of success on the merits, that he is likely to suffer irreparable harm in 

the absence ofpreliminary relief, that an injunction is in the public interest, and that the 

balance ofequities sharply favors the plaintiff. Alliance for the Wild Rockies v. Cottrell, 

632 F.2d 1127, 1135 (9th Cir. 2011). 

A. Plaintiff is Likely to Succeed on the Merits. 

In 2012 letter notifying Mr. Doe of the commencement of Student 

Conduct Code proceedings, Defendant directed him to the Stodent Conduct Code and 

explained he could either download it or obtain a paper copy at various locations. Mr. 

Doe and his counsel did so. The Code as it existed at the commencement of the case 

against Mr. Doe included important procedural guaramies, including the promise or an 
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impartial investigator and impartial investigation, that the Code would not apply to 

alleged off-campus conduct absent extraordinary circurustances, that the accused would 

receive 5 days notice of any Campus Court hearing on his case and, most importantly, 

that any investigation and Campus Court hearing would require the charges against the 

accused to be proven by clear and convincing evidence. Mr. Doe asserts that Defendant 

must now comply with these procedures. 

Several decisions hold that once a college or university makes procedural 

promises like these, it cannot retract them and must instead comply with them. Doe v. 

Unive1'8ity ofthe South, 2011 WL 1258104, *13-14 (E.D.Tenn. 2011); Morrison v. 

University ofOregon Health Science Center, 685 P.2d 439, 443-444 (Or. App. 1984); 

Hall v. University qfMinnesota, 530 F .Supp. 104, 108 (D.Minn. 1982). 

In the University ofthe South case, for example, a female college student who 

admitted she voluntarily got into bed with the plaintiff subsequently began a campus 

disciplinary conduct proceeding against him for allegedly having had intercourse with ber 

without her consent. The defendant university'S "investigation" and bearing into the 

merits of that accusation violated multiple prOvisions of its published disciplinary 

procedures. When the student subsequently retained counsel and filed suit to challenge 

the procedures used to convict him and force him to withdraw from enrollment, the court 

explained that the plaintiff student's: 

BiUEF IN SlJI'PORT 01' MOTION FOR TliMPORAIlY RESI'I!.AININO ORDER 
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allegations center on the fact that he believed that he would, if and at the 
time for a disciplinary hearing arose, be entitled to the process outlined in 
the University's materials. Plaintiffs argue that the University did not live 
up to its own procedures in many ways, and that these "deficiencies" were 
significant to the point that they could have changed the outcome. 

Defendant's arguments as to the Court's powers ofreview seem to regard its 
discip1inary proceedings as quasi-judicial proceedings entitled to 
arbitration-like deference and immune from all but the most cursory 
judicial review, rather than simple claims sounding in contract and tort. 
This is an incorrect apprehension of the law. Courts not only entertllin 
flClivns sounding in contract and fuasi-contract related to the suffICiency 
ofthe process ,.elilted It) school disciplinary proceedings, but whe,.e those 
proceedings involve actutll punishment (IS opposed It) making pu,.ely 
actldemicjudgments, the Coun's inquiries a,.e even mo,.e searching. 

Uniy. ofthe South, supra, at *13-14 (emphasis added). 

In Hall. supra, the defendant university repeatedly failed to follow its own 

published criteria for the plaintiff student's enrollment in a particular degree program. 

Each time the plaintiff applied for admission to the program, the admissions committee 

found he met the requirements but administrators intervened to direct the rejection of his 

applications. The court explained that 

A student's interest in attending a university is a property right protected by 
due process. Abbaroio y. Hamline University Sclwol ofLaw, 258 N.W.2d 
108, 112 (Minn. I977); citing Dixon v. Alabama State Bd. ofEducation, 294 
F.2d 150 (5th Cic. 1961), cut. denied 368 U.S. 930, 82 S.Ct. 368, 7 
L.Ed.2d 193 (1961); Gaspar v. Bruton, 513 F.2d 843, 850 (lOth Cir. 1975). 
The defendant asserts that while in cases of expulsion, public education 
may be a property right, in cases ofnonadmission, public education is but a 
mere privilege, citing Duvis v. Southeastern Community College, 424 
F.Supp. 1341 (E.D.N.C.1976), affd in part, vacated in pan and remanded, 
574 F.2d 1158, reversed on other grounds, 442 U.S. 397, 99 S.Ct. 236], 60 
L.Ed.2d 980 (1979). However, the right versus privilege distinction has 
long been abandoned in the area of due process. See Goldberg v. Kelly, 397 
U.S. 254, 262, 90 S.Ct. 101 I, 1017,25 L.Ed.2d 287 (1970). And in any 
event, even though the plaintiffwas denied admission, the circumstances of 
this case make it more like an expulsion case than a non-admission case. 

Page? 
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The plaintiff lost existing scholarship rights; he cannot enroll in another 
college without sitting out one year ofcompetition under athletic rules; and 
although he has attended the defendant University for several years, he may 
no longer register for day classes at the defendant Univenlity. 

Hall, 530 F. Supp. at 107..08. In deciding to grant injunctive relief, the court emphasized 

the defendant's failure to adhere to published procedures: 

The key factor in this case which weighs heavily in the plaintift's favor is 
the risk. ofan erroneous deprivation given the nature of the proceedings 
used in processing the plaintiffs application. This Court is aware that in the 
area of academic decisions, judicial interference must be minimaL See 
Board o/Curaf()rs o/the University o/Missouri v. Horowiiz, 435 U.S. 78, 
98 S.Ct. 948, 55 L.Ed.2d 124 {I978). However. an academic decision is 
lHIsed upon established academic criteria. See Horowitz, supra at 89-90, 
98 S.U at 954-55. In this case, the plaintifl's applicatious to the UWW 
were treated very differently than all other applicatious. The directOnl 
intervened in the process and provided the admissions committee with 
allegations concerning the plaintiffs conduct, a facet ofthe proceedings 
that taints this "lIC#demic"process and turns it into something much lilce 
a disciplinary proceeding. Given this aspect ofthe proceedings, it would 
appear that the plaintiff should have at least been notified that allegatious 
had been made regarding his conduct so that he could have presented 
evidence in his own behalf. Without this safeguard, there exists a chance 
that the plaintiff may have been wrongfully accused of actions which then 
form the basis for his rejection. 

Hall, 530 F. Supp. at I08 (emphasis added). 

Similarly, in Morrison. supra, both a state regulation and the applicable published 

school disciplinary policy provided that the decisionmakers would decide the case only 

on the basis of information presented during a hearing. Morrison, 685 Pold at 441. The 

university's consideration of material not presented during the disciplinary hearing 

violated these requirements and required remand for further untainted proceedings. 

Morrison, 685 P.2d at 443-444. 
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Moreover, Title IX itseifrequired Defendant to "adopt and publish" appropriate 

PfOCedIires sufficient to "accord[] due process to both parties involved." 34 C.F.R. 

§ 106.8(b). supra; Revised Sexual Harassment Guidance, supra. 

These authorities establish, at least for Temporary Restraining Order purposes, 

that Defendant is bound to its own published procedures. It was not and is not free to 

make up new procedures while the case is underway. Mr. Doe has therefore established 

that he is likely to prevail on the merits. 

B. PlaintitT Will SutTer Irreparable Injury if the Campus Court Hearing Proceeds. 

The Student Conduct Code as it existed ~ 2012 unequivocally 

. promised application of the clear and convincing evidence standard to both the initial 

investigation IlIUl any ensuing Campus Court hearing. By refusing to follow that standard 

in the investigation, Defendant has now developed a thorougbJy biased factual "record." 

Unless restrained andlor enjoined, Defendant intends to present that biased investigative 

record to the Campus Court on May 10,2012 and instruct that body to decide the case 

under a preponderance ofthe evidence standard that contradicts th~ 2012 

Student Conduct Code's promise ofthe clear and convincing evidence standard. 

Application of the proper standard is a matter ofcritical importance to Mr. Doe. 

He maintains the sexual encounter with Ms. Smith was consensual. She denies this and 

says it occurred without her consent. The Campus Court's threatened application ofthe 

preponderance of the evidence standard to the biased investigative facts developed by 

Defendant to date, as explained to the Campus Court by the threatened testimony of the 

biased investigator who has identified himself as the first witness at the impending 

BRIEF IN SUI'I'()RT OF MOTlQN FOR'l1iMI'OIIMY USJ'RAININO OIIDER 
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hearing, places Mr. Doe at a severe disadvantage. Though Ms. Smith has made several 

oral and written statements since the event indicating she was confused and ambivalent 

about whether she consented to the sexual encounter, the risk to Mr. Doe of an adverse 

ftnding is much higher ifthe Campus Court applies the lower preponderance ofthe 

evidence standard instead ofthe higher clear and convincing evidence standard required 

2012 edition of the Student Conduct Code. 

Mr. Doe's thooretical right to appeal an adverse Campus Court decision to the 

University president and possibly the Board ofRegents does not change this. First, an 

adverse decision would likely be examined deferentially by the president andlor the 

Board ofRegents. This is particularly troubling at a time when the Defendant University 

and the Board of Regents are under enormous public pressw'e.1 

Once Defendant has 

used the improper preponderance of the evidence standard to secure an adverse Campus 

Court finding, it can then claim Mr. Doe had his "day in court" and refuse to conduct any 

meaningful review ofeither the factual record or the biased investigative procedures used 

to develop it. Additionally, even ifM!. Doe had some prospect of meaningful review of 

an adverse fmding by the Campus Court, the timing of such a finding and ensuing 

expulsion at the end of the current semester would adversely impact his progression in 

completing his degreej 

Iunless and until Defendant complies 

with the procedures it has published to govern his expulsion warrants iIIilIIlC1ive relief. 

Hall. supra, 530 F.Supp. at 109. 

81UEF IN SUJ'I'ORTOF IoIOTJON POP. TEMPORAlty IlESTltAINIlKl ORDER rag< 10 
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C. The Balance of Hardships Favol'll the Plaintiff. 

The only reason Defendant has disclosed to Mr. Doe or his counsel for proceeding 

with the Campus Court hearing on May lOis to hold and complete the bearing before the 

end of the cUlTent semester. Preswnably it would be somewhat inconvenient, but not 

impossible, to bring the Campus Court members back to campus during the summer 

months. Also, the-Code provides for this possibility by allowing for a hearing examiner 

be appointed when the school term is between semesters and the Campus Court members 

are not available. 

However, a 14-day Temporary Restraining Order that merely freezes the status 

quo pending hearing on a preliminary injunction would impose little, ifany, hardship on 

Defendant, especially compared to the life-altering consequences an erroneous finding by 

the Campus Court would have for Mr. Doe. Mr. Doe's Complaint does not seek to 

prohibit a Campus Court hearing from ever occurring, only to have Defendant comply 

with the published procedures to which Defendant referred Mr. Doe at the outset of the 

case. Ifthe Court were to deny further injunctive relief after hearing, Defendant would 

then preswnably proceed with aCampus Court bearing this swnmer. If the Court were to 

grant injunctive relief, a possibility would then eltist that an impartial investigator 

applying the clear and convincing standard would hear the case. There is no reason to 

think that a renewed, UDbiased investigation and Campus Court hearing could not occur 

before the end ofthe summer. 

D. The Public: Interest Favol'll Enjoining the Campns Court Hearing. 

Defendant's self-proclaimed motto is "Lux et Veritas." While the subject of seltuai 

BRIEF IN SUPPORTOF MOTION FOR TSMI'ORARY RESTRAlNINO ORDEJt Page Jl 
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- _. _._--------­

assaults by and against college students is a matter of great concern in the United States 

generally and Missoula specifically, the public has no interest whatsoever in Mr. Doe 

being railroaded by Defendant's ongoing and systematic failure to comply with its own 

published procedures. If, as Mr. Doe contends, the law and public policy require 

Defendant to live up to its published disciplinary safeguards, it would be in the public 

interest to prevent Defendant from rushing ahead with a disciplinary process that does not 

comply with those published procedures. 

As explained above, a Temporary Restraining Order to permit the Court to 

consider the matter further after the presentation of evidence and argument by both sides 

would by its own terms onlypostpone the May 10 Campus Court hearing. If the Court 

were then to deny further injunctive relief, Defendant could still proceed with a Campus 

Court bearing later in the summer. And if the Court were to grant injunctive relief, 

Defendant would be serving the public interest in having the due process rights ofboth 

sides protected and having Defendant comply with its published policies. 

Moreover, Defendant has steadfastly maintained that the whole Student Conduct 

Code process is strictly confidential. It threatened Mr. Doe with immediate expulsion at 

the outset ofthe case ifhe disclosed the existence of the case to anyone. Then it took the 

position that even interviewing Ms. Smith's roommates was a violation of the Code's 

confidentiality requirement. In light ofthese ongoing threats and attempts to impose the 

strictest possible secrecy on the mere existence ofthe proceeding, Defendant cannot 

plausibly claim that the public has any overriding interest in the Campus Court hearing 

going forward on May 10 rather than some subsequent date. 
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IV. Conclusion 

For the foregoing reasons, Mr. Doe respectfully requesls that the Court issue a 

Temporary Restraining Order similar to the proposed order he is submitting 

contemporaneonsly with this motion and brief. 

DATED this 81b day ofMay, 2012. 

By: 
DaVId Pa' 
257 West Front Street, Suite A 
P.O. Box 8131 
Missoula, Montana 59802 
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FILED 
David R. Paoli 
PAOLI KUTZMAN, P.C. MA'f 0 8 20\2 
257 W. Front St.. Suite A P~T!aCKE. DUFFY, ClERKP.O. Box 8131 
Missoula, IIAontana 59802 By oeP\JTY ClERK, ",,"~O' II ~ 
Telephone: (406) 542-3330 

Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DMSION 


) 
JOHN DOE, ) Cause No. 

) Hon. _________
Plaintiff. 	 ) 


) 

vs 	 ) AFFIDAVIT OF DAVID R. PAOU 

) 
) 

THE UNIVERSITY OF MONTANA, ) 
) (FILED UNDER SEAL) 

Defendant ) 
) 

1. My name Is Davld R. Paoli. 

2. I am over 18 years of age and competent to testify. 

3. I am licensed to practice law In the state of Montana. 

4. I am a shareholder with Paoli Kutzman, P.C. 

5. I am retained counsel for John Doe, Plaintiff. 

6. My first contact with 	any officials from the University of Montana regarding the 

allegation made against John Doe would have occurred on Thursday, February 

16,2012. On this day I contacted David Aronofsky ("Counsel Aronofsky"). Legal 

Counsel for the University of Montana, to inform him of my representation and to 

inquire regarding Dean of Students Chal1es Couture's ("DOS Couture") letter to 
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Mr. Doe da~, 2012 where he informs Mr. Doe of the allegation 

and told him not to discuss the case with anybody, or suffer immediate expulsion 

[Redacted letter, Exhibit. 1]. 

7. 	 It was during this telephone conversation that I raised DOS Couture's letter with 

Counsel Aronofsky and expressed my concern with the "no contact prohibition: 

Counsel Aronofsky said that the Dean used the wrong letter and the "discuss 

with no one' language should not have been used. Counsel Aronofsky and I 

then agreed on a procedure allowing an investigation, including contacting and 

interviewing witnesses. Counsel Aronofsky agreed and even chided me that I 

had an obligation to my client to conduct an investigation. Accordingly, I 

confirmed our conversation with an e-mail sent to Counsel Aronofsky at 7:06 

p.m. on Thursday, February 15, 2012 [Redacted e-mail, Exhibit 2}. In this&­

mail I urged Counsel Aronofsky to inform DOS Couture of our agreement to 

allow me to perform and undertake an Investigation on behalf of my client. 

8. 	 On Friday, February 17, 2012 I had private InVestigator MarK Fullerton 

("Fullerton') attempt to contact the accuser's roommates because they were at 

the home when the alleged incident occurred. Fullerton was given specific 

instructions that he was not to contact or have any interaction whatsoever with 

Ms. Smith. Accordingly, Fullerton made sure Ms. Smith was nowhere near the 

home when he approached to speak with her roommates. Fullerton interviewed 

both roommates and informed them if there was a chance Ms. Smith was to 

retum to the home that he could not remain there and he would need to leave. 

9. 	 Upon her retum home, Ms. Smith discovered that a private investigator had 
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been there and had interviewed her two roommates. She called DOS Couture 

and complained to him. 

10.DOS Couture called Fullerton, utilizing the phone number on his business card 

that Fullerton had left with the two roommates, and ordered Fullerton to "cease 

and desist" from contacting any witnesses and infonning him he had invaded 

Ms. Smith's privacy by attempting to contact Ms. Smith and interviewing her 

roommates. The transcript of the message DOS Couture left on Fullerton's cell 

phone is as follows: 

Good moming. My name is Charles Courture, Dean of 
Students at the University of Montana. I was just infonned 
that you were - went to a residence in Missoula to question 
an individual that has accused - although she was not 
there, you questioned her roommates regarding an alleged 
rape and wanted to infonn you that the accused student 
was directed not to have any kind of contact with the victim, 
including third-party. That is a very sel10us violation of this 
individual of the Student Conduct Code at the University of 
Montana so I'm directlng you to cease and desist. The 
alleged victim Is not willing to talk to you and she has put 
her roommates on notice that they are not to talk to you 
anymore either. If you're worklng for the accused student's 
attorney, you are very more than welcome to share my 
phone call with them. If you have any questions, my 
number is 243-6413. Thank you. 

11.Upon leaming of DOS Couture's "cease and desist" order your affiant 

Immediately attempted to contact Aronofsky and make contact with DOS 

Couture. Your affiant infanned DOS Couture that we had every right, and In 

fact, had permission to contact witnesses. I expected DOS Couture to speak 

with Counsel Aronofsky on the subject. 

12.0n Friday, February 17, 2012 when DOS Couture had told Mark Fullerton to 

"cease and desist" I was out of town. I quickly returned to Missoula and went 
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straight to Main Hall to attempt to speak to DOS Couture. 1 was told DOS 

Couture was in meetings and I walled for at least 90 minutes to try to speak to 

him directly. As I was leaving, 1 took from the display outside DOS Couture's 

office a hard copy of the Student Conduct Code. [Attached as Exhibt. 3] It Is 

this Student Conduct Code, as well as the adopted and published Student 

Conduct Code found online at the University of Montana that we have followed 

and attempted to hold the University of Montana to in its dealings with Mr. Ooe. 

13.0n Friday. February 24. 2012. DOS Couture conducted what became the first 

investigatory meeting. In attendance were Counsel Aronofsky. myself. and Mr. 

Doe. DOS Couture began the meeting and was Immediately abrasive and 

antagonistic. Although the Student Conduct Code indicated that he was 

required to present the evidence against Mr. Doe and then allow Mr. Ooe to 

respond, DOS Couture, to intimidate, commenced the meeting by looking at Mr. 

Doe and blurted: "did you rape Ms. Smith?" He then went into the instructions 

about the Student Conduct Code. He Informed Mr. Doe that the burden of proof 

was ·preponderance of the evidence" and then he sneered and leaned forward 

and said to Mr. Doe, "!hars 51%." 

14.During this meeting I Inquired regarding the burden of proof and reminded both 

DOS Couture and Counsel Aronofsky the adopted and published Student 

Conduct Code mede several statements that the burden of proof is the 

University's to prove and that the adopted and published burden of proof was 

clear and convincing evidence. At this point, Counsel Aronofsky referenced a 

letter the University had received from the Department of Education. He 
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Indieated this letter stated that the burden of proof should be preponderance of 

the evidence. 

15.At this Jl(Iint I mentioned again that the Sludent Conduct Code has nof been 

amended to state that lesser burden of proof, DOS Couture Indicated that the 

University "had not had the chance" to amend Its Student Conduct Code to 

reflect this new burden of proof. In fact. the University had not even taken the 

steps to adopt, much less. publish this new burden of proof. I Indieated to DOS 

Couture that the Student Conduct Code Is found online and because it is in an 

electronic format it would have been easy to amend and make the change they 

claimed had been made. through a letter they received but shared with no one. 

16,Durlng the first "investigatory" meeting on Friday. February 24, 2012. DOS 

Couture proceeded by reading the statements and documents he had in his file. 

During this process. I was furiously taking notes because my client and I were 

denied the opportunity to see the documents or to get copies. DUring the course 

of these events. questions would arise where we didn't hear or weren't able to 

write fast enough to maintain the Information. I would ask for DOS Couture to 

repeat the sentence he had just read and I was told at various times I was not to 

speak and Counsel Aronofsky told me to "shut up: We agreed that I would ask 

my client a question which he then would relay to DOS Couture, At one point, 

DOS Couture was reading from a medical report and made a declaratory 

statement that there were "tom leggings.· However, when we had the 

opportunity to see the document. it was clear there was Question as to whether 

the leggings had been tom because after "tom leggings" a question mark had 
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been placed. When I asked DOS Couture why he had not read the question 

mark he just said "so what: 

17.1 once again requested copies of DOS Couture's Investigatory file. This request 

was again refused. 

18.M the fIrSt Investigatory meeting, DOS Couture indicated he would be doing 

more "investigation" and we would then have a second investigatory meeting. 

19.0n March 9, 2012, DOS Couture conducted the second investigatory meeting. 

Counsel Aronofsky was present along with myself and Mr. Doe. DOS Couture 

was equally as antagonistic and as abrasive as the first Investigatory meeting. 

However, when he began reading the documentation to us it became clear that 

he wes not going to allow us to ask questions In the fashion we had done In the 

first investigatory meeting: I would ask Mr. Doe to ask DOS Couture a question 

and Mr. Doe would ask the question to DOS Couture. DOS Couture became 

agitated and said we weren't going to do It that way this time and my Client and I 

would have to leave his office to consult. 

20.During this second investigatory meeting on March 9, 2012, DOS Couture told 

me and Mr. Doe that he was "leaning towards· a finding consistent with the 

allegation made by Ms. Smith and to recommending expulsion from the 

University. 

21.Toward the end of the second investigatory meeting, a break was taken and 

Counsel Aronofsky approached me about my several requests to obtain copies 

of DOS Couture's investigatory file. Counsel Aronofsky suggested that I could 

receive copies of DOS Couture's investigatory file If I would agree not to contact 
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or interview any more wllnesses in preparatlon of our defense. Of course, in 

order to get copies of the Investigatory file I had no choice but to agree to this 

arrangement. 

22.Several witness statements in DOS Couture's investigatory file reflect his lack of 

Impartiality and predetermination. One witness lauded DOS Couture on how 

"extremely understanding and compassionate" he was and another witness 

recounted how he said "the rape was misconduct under the Student Conduct 

Code" before any investigation had been conducted. Today (5/8/12) I have seen 

for the first time. This new information shows even clearer DOS Couture's lack 

of impartiality in investigating and determining this case: 

Wednesday February 22. 2012: 

I met with Charles to discuss his previous meeting he had with 
"Mr. Doe" and his attomey. From what I understand "Mr. Doe" 
plead not guilty to committing the crime and had a very aggressive 
(sic) and entitled nature with Char1es. Charles also said that his 
attorney was very stand-offlsh as well. 

Tuesday March 6.2012: 

I met with Charles to go over our case one last time before he 
presented his decision to "Mr. Doe" on Frid<r[ M~'19. 2012. 

23. During the second investigatory meeting I inquired as to the character reference 

letters that we had submitted. I was told that the character reference letters 

were "irrelevanr and Counsel Aronofskyadded that my submission of e-mails 

"ridiculous.". At this point, Mr. Doe asked 

DOS Couture if Mr. Doe was correct to understand that DOS Couture was only 
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_._.. _----. 

going to include bad character information on Mr. Doe in his Investigatory file 

and if there was anything good regarding Mr. Doe's character it would not be 

included. DOS Couture responded that Mr. Doe's character reference letters 

were Irrelevant. 

24.DOS Couture iSSued a March 27, 2012 letter to Mr. Doe indicating his 

investigation was complete and that DOS Couture was making a finding that 

"rape" had occurred and he was recommending expulsion from the University. 

(Redacted letter attached as Exhibit 4.) This letter indicates that DOS Couture 

bases his conclUsion, in part, on his own misplaced value judgments. The letter 

goes on to state that if Mr. Doe had any questions, to please call him. 

25. Mr. Doe and I called DOS Couture to Inquire what other evidence DOS Couture 

was relying on given his 3/27/12 letter said that his conclusion was based. "in 

part.' on the bullet-paints listed in the letter. DOS Couture responded that he did 

not have to disclose anything else to Mr. Doe. 

26.During this proceeding your afrrant has requested a statement written In support 

of Ms. Smith by a female friend of hers: _ Your affiant has requested on 

many occasions to be provlded a copy of this letter. In response, your affiant 

has been told this letter is not going to be used by the University, therefore, I do 

not need to have a copy of It. This letter may contain exculpatory information as 

well as other information necessary to the case. 

27.Followmg receipt of 	DOS Couture's March 27, 2012 letter recommending 

expulsion. Mr. Doe and I met with Vice President of Student Affairs. Theresa 

Branch. on April 20, 2012 in DOS Couture's office. Present were Dr. Branch, 
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DOS Couture. Counsel Aronofsky. a third-year law school intem working for 

Counsel Aronofsky. Mr. Doe. and myself. At this meeting I presented to Dr. 

Branch a letter with chaRlcter references and other information. [Redacted letter 

attached hereto as Exhibit 5; chatacter reference letters excluded.] I requested 

Dr. Branch to consider the information I was providing to her that day before she 

made a decision. Dr. Branch received the information that I provided to her. 

however, at the close of the meeting she denied Mr. Doe's appeal and 

determined that the matter needed to go to the Campus Court. 

28. During this April 20, 2012 meeting. I explained 	to Dr. Branch the unadopted, 

unpublished burden of proof the University was imposing on Mr. Doe, the bias 

and. partiality that has been shown by DOS Couture, the irregularity of this 

process, the failure to follow the Code and the propensity to create rules where 

none exist. 

29.DOS Couture has communicated directly with Mr. Doe despite legal 

representation by sending him a letter dated April 27, 2012 indicating the 

Campus Court hearing would be scheduled before the end of the semester and 

identified the witnesses thai DOS Couture would call to testify against Mr. Doe. 

[Redacted letter attached hereto as Exhibit 6J. The April 27, 2012 letter from 

DOS Couture also indicates that Mr. Doe nor his counsel are to have any 

contact with DOS Couture's witnesees. This is not a rule or provision that is 

found In the Student Conduct Code or anywhere. 

3O.Counsel Aronofsky and I have attempted 	to mutually schedule the Campus 

Court hearing. I provided three dates I was available. however, no response 
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was received from Counsel Aronofsky so I scheduled other matters. However. 

once I inquired bye-mail of Counsel Aronofsky about the scheduling. Aronofsky 

Indicated that it "Was scheduled for May 10. 2012". No notice had been provided 

to me or to Mr. Doe. Counsel Aronofsky was informed of that fact and that the 

University could not provide sufficient notice to meet the five wooong.<iay 

requirement found in the Student Conduct Code [V.G.2.a.]. In response to this, 

the University sent to Mr. Doe a May 4, 2012 letter (via e-mail) indicating the 

Campus Court hearing would be conducted on May 10,2012. The University's 

notification to Mr. Doe of the Campus Court hearing does not folbw the five 

woIidng-day requirement of the Student Conduct Code. [Code V.G.2.a.] 

31.At varbus times during these proceedings. Counsel Aronofsky has made 

comments to me that I should "get off the track before I was run over by the 

oncoming train." that Mr. Doe believes himself to be entitled and has been "given 

everything" 

32.ln response to my repeated requests that the clear and convincing burden of 

proof be utilized as it is the only burden of proof adopted and published by the 

University, when DOS Couture made the charge against Mr. Doe. One 

particular conversation with Counsel Aronofsky is prominent On Friday, March 

2. Counsel Aronofsky and f were discussing the burden of proof and the failure 

of the University to have adopted or published the preponderance of the 

evidence burden. I pointed out to Counsel Aronofsky that the University in 

Bozeman had adopted and published the preponderance of the evidence 
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standard purportedly required by the April 2011 Department of Education, Office 

of Civil RIghts, letter. During that conversation, Counsel Aronofsky stated "okay, 

Hs my fault. We had so many amendments to make to the Student Conduct 

Code that I did not want to do it piecemeal." 

33.At every opportunity during this process I have objected to the lack of due 

process, the unfairness, bias, partiality and failure to follow the adopted and 

published University of Montana Student Conduct Code. 

34.0n Friday, May 4. 2012, I delivered to Main Hall. President's Office, a letter to 

President Royce Engstrom asking him to take control of the case, institute the 

burden of proof that was adopted and published by the University of Montana at 

the commencement of this action, and remove OOS Couture and counsel 

Aronofsky from these proceedings. [Redacted May 4. 2012 letter to President 

Engstrom attached as Exhibit 7.1 This momlng my staff retrieved from Main Hall 

a lelter from President Engstrom denying these requests on behalf of Mr. Doe. 

35. This morning (8:20 a.m.) I retrieved from OOS Couture's office two (2) packets of 

proposed "exhibits' OOS Couture has designated for Campus Court. A quick 

review reveals DOS Couture has included documents he has never disclosed to 

us. even though they have been requested or he was ordered to produce them 

by Dr. Branch. 

36.After I retrieved these "exhibits" I went to Counsel Aronofsky's offICe to speak to 

him about Campus Court and discuss my Intention to file these documents in 

Federel Court. He was not In yet and I asked his assistant to please have him 

call me, 
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37.At 10:15 a.m. 1spoke with Counsel Aronofsky to get "permission" to speak with a 

couple of Defendant's Campus Court witnesses. r objected to the lack of 

disclosure of documents and witnesses. I also gave Counsel Aronofsky notice 

of our intent to go to Court. Counsel Aronofsky stated "I accept that I have been 

notified" or words to that effect. He also stated that he would make sure any 

Court proceeding would be made public and that it would have an adverse 

impact on Mr. Doe. I informed him that it was a mistake to intentionally make 

these proceedings public and, he should be more concerned for his 

publicity. 

FURTHER AFFIANT SAYETH 

State of Montana ) 

:ss. 


County of Missoula ) 


Signed and sworn to before me on May ~012. by David R. Pacti. 

(SEAL) 
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Oem 01 SIwll!nlI 
The UniVt9:sity of Montma 

Mioooula. Montana 5'i812·3888
&:a;, The~oI 
~ Montana Phone: (406) 2~13 

PACK, (406)243.S293 
EmaIl: Charles.CoutUleOumontana.edu 

_2012 
Confidential Material 

Dear-., 
I have initiated an investigation into !tie allegallon lIlat you have violated Section VA.1aor The 

University of Montana Student Conduct Code. SectIon V A.18 prohibits rape. Reportedly, on 

__2012, you raped a fellow student, Ms. ~t her off-eampus apartment. 

The fact that an investigation is underway should not be interpreted in any way as an indication my 

decision about !tie allegation has been reached, since !tie purpose of my investigation Is In fact to 

decide whether !tie allegation is accurate. 


I have scheduled Friday, Fetxuary 17, to meet with you at 2:30 P.M., In University (Main) Hall 022, to 

discuss \he allegation and Student Conduct Code rules of procedure. You have the right \0 have a 

person d choice, Including legal counsel, present throughout any and all of the proceedings 

provided for in the Student Conduct Code. Please notify me at least three watklng days in advance 

of the meeting If you are going to be accompanied by an attomey so I can arrange \0 have the 

University" Legal Counsel present. If attorneys are present. their roles are strictly limited to 

consultatlon~Faiture to meet with me would be a serioUS violation of the SllIdent Conduct Code. 


Upon the conctusion of my investigation, if I have found sufllclent evidence that you violated the 

Student Conduct Code as alleged, I intend \0 seek your immediate expulsion from the University. In 

addition, you would be prohibited access to any University property and any University-sponsore<l 

activity. In the interim, you are to have absolutely no contact of any kind, including thin:! party, with 

Ms.~so, this is a highly confidential matter, and you are prohibited from discussing 

your alleged misconduct with other people. Failure to comply with these directives would result in 

your immediate dismissal from the University. 


I encourage you to read the Student Conduct Code prior to our meeting. Printed copies are available 

In University Hall 022. or you can access it on the 'N'~ at . 

hI!p:lllife.umtedulypsalstudent conductpho. You may call me at 243-6413 If you have questions 

regalding lilts letter or the Student Conduct Code. 


S/J7~'4_
&tt:, dO 
Dean of Students 

EXHIBIT 

11, 
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Subj: 
Date: 
From: 
To: 

R8:caM 
2117120125:13:49 P.M. Mountain Standard lime 
aronolskyd@roso,umtedu 
pavldRP@aol.cgm 

VVlI! do. 

David 
Sent from my Verizon VVlreless BlackBerry 

From: <DavldRP@aol.com" 

Date: Fri, 17 Feb 2012 18:53:39 -0500 

To: <AronofskyD@mso.umt.edu> 

Subject: Re: case 


David-PLEASE: in!onn Dean Couture of this. He is Claiming a conduct code violation for 

my conducllng an Investigallon and contacllng witnesses. 


Thank you, David Paoti 

In a massage dated 2115120127;11;34 P.M. Mountain Standard Time, AronofskyD@mso.umt.edu 
writes: 

You would be meeting your professional obligations to conduct an investigation for your 
client and the University will allow you to do this with the caveat that contacting the alleged 
victim directly or through intermediaries would not be appropriate at this time because of 
the no-contact Instructions. I would suggest you consider going a bit cautiously on your 
investigation until after next Tuesday's meeting because we may all learn information there 
whiCh would be useful in whatever future steps are taken. 

David Aronofsky 

UM legal Counsel 

From: OavIdRP@aoi.com [mallto;DavldR.P@aol.com] 
Sent: Wednesday, February 15, 2012 7:06 PM 
To: Aronofsl\y, David 
SUbjed:: case 

Dear Oavld--It was good to speak to you today,thank you for your time I know you had to 
get to II meeUng. 

I wanted to confinn part of our conversation in which I asked if I could conduct an 
inve&tigalion into file malbilr we dl5CUSSed,lncludlng talking to people. You indicated I could 
and that Dee n Coutulll'$ letter in that regard prohibiting discussion of that lIOn was in 
error. Of course, no contact will be made at all with file alleged victim. EXHIBIT 

Tuesday, May 08, 2012 AOL: DavidRP 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 62 of 281

mailto:mallto;DavldR.P@aol.com
mailto:OavIdRP@aoi.com
mailto:AronofskyD@mso.umt.edu
mailto:AronofskyD@mso.umt.edu
mailto:DavldRP@aol.com


Page 2 of2 

We discussed sevel'lill other matters related to the student Conduct Code and I will not go into 
tIlOM items now. The mOll! presSing is my need to conduct an investigation and J appreciate your 
clarification of the Dean's letter. Please Inform him of our conversation and tIlis email 

I will see you Tuesday Ifte 21st at 2 p.m. in the basement of Main Hall. 

Thank you, David Paoli 

David R. Paoli 
Paoli, LaHno & Kutzmsn 
257 W. Front Street 
P.O. Box 8131 
Missoula, MT 59802 
4061542-3330 
fax:408-542-3332 
emalJ:Oavidrp@acl.com 

Tuesday, May 08, 2012 AOL; DavidRP 
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The University of Montana Student Conduct Code 


I. INTRODUCTION 

The Student Conduct Code, embodying the ideals of academic honesty, integrity, human rights, and 
respoll8ible citizenship. goveIll8 all student conduct at The University of Montana-Missoula.1 Being a 
student at the University presupposes a commitment to the principles and policies embodied in this 
Code. In addition, students remain responsible under the civil and criminaI laws of Montana and the 
United Stales like any other citizen. Students who are accused of violating the Student Conduct Code 
have certain substantive and proceduraI rights that are cited in this document The Vice President for 
Student Affairs i& responsible for the procedural administration of the Student Conduct Code for all 
general conduct 'The ProVOllt & VICe President for Academic Affairs is responsible for the procedural 
administration of the Student Conduct Code for all academic conduct. 2 

ll. JURISDICTION OF THE UNIVERSITY OF MONTANA 
Generally, The University of Montanajurisdiclion is limited to conduct occurring on University 
premises or at University-sponsored activities. In exceptional circulD8tances, University jurisdiction 
may be asserted when a student or University employee complains of off-<:mnpus acts of a student that 
allegedly constitute a criminal offense under Montana or Federal criminal law and which directly and 
seriously threaten the health and safety of members of the campos community. Application of this 
Code to off-<:ampus offel18CS ill subject to procedures in Section V.B. of this Code. 

The University ofMontana also hIlS an obligation to uphold the laws of the larger coIWllW1ity of which 
it is a part While the laws of the larger community and the Student Conduct Code may overlap, they 
Optfllte independently and do not substitute for each other. The University of Montana may pursue 
enforcement of its rules whether or not legal proceedings are underway or in prospect, and may use 
information from dlird party sources, such as law enforcement agencies and the courts, to determine 
whether University rules have been broken. Conversely, the University makes no attempt to shield 
members of the campus community from the law, nor does it automatically intervene in legal 
proceedings against members of the University community. 

When a complaint ill filed with appropriate University officials charging a student with violating the 
University's Student Conduct Code, the University ill responsible for conducting an investigation, 
initiating charges, and adjudicating thOBe charges. Although the comp1ainaoes respoll8es are sought 
during the disciplinary process, the jndgment of the case ill the respolISibility of the designated 
adminjstrative officer. If the C9IDPlainant decides to withdraw the complaint, the University may 
proceed with the case on the bII8ilI of other testimony. 

l.A "sllldent" meana any person who is enrolled and pursing IUldergraduate, graduate, or professional 
studies, whethufoll-time or part-tinu. A person who btu completed an acodemic term, and who can be 
rli4SoMbly ezpec:ted to enroY the foUowing term. Is also considered to be a student. 

'Wherever referred to in this Code, admbiialTative officers ufthe University include the ojJicers and their 
designees. 

1 
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~~----------.--

m. STUDENT RIGHTS 
The University of Montaua recognizee tbat ita sl:lldents retain the rlghl!l provided by the United States 
and Moutaua CoDstitutiOllli. FcdemJ and State statutes, and other applicable Univemty policy, while 
attending the Univemty. The provisious of tIlilI Student Conduct Code are intended 10 be consistent 
will! !helle rlghlB. and to limit oc.restrict only conduct tbat goes beyond the responsible exercise of 
IhelIe rights recognized by law. 

The following rights are specifically RlCOgni.zed and implemented in this Student Conduct Code: 

A. RIght to CootldentialUy 

The University of MOIltaua complies with the prlnc:IpJea of privacy found in the Montana Constitution, 
Montana Code Annotaled, and the Family Educational Rights and Privacy Act. A student's Dal1Ie and 
other identifying infOIllllUion - including address, telephone number, date and place of birth, Illl\ior 
field of study, participation in officially n:cognized activities and sports, degr=s awarded. and honors 
received - 1'IW.be COIISidered pIlbIic iafor:mntion, unless the student requests the UDiversity in writing 
10 lrold !be iafonuation it! confidence. 

A student's rights in a proceeding involving the Student Conduct Code include the following: 

1. All discip1inaly proceedings are closed 10 the pIlbIic. 

2. The University, including individnals involved in a disciplinary ~g, will not disclose 
information to anyone DOt connected with the proceeding. The fact that there is a disciplinary 
proceeding concerning the incident may be disclosed; however, tbe identity of individual 8tudents will 
not be disclosed. 

3. The University. inclnding individnals involved in a disciplinary proceeding, will disclose the results 
of the proceedings. inclnding sam:«ions imposed, .2!!h to tho8e who need 10 know the results for 
purpo!IeI! ofrecotd-keeping. eoforcement of the sanctions, furtber proceedings, or compliance with 
FcdemJ (It State law. The fact that a disciplinary prooeeding bas been collCluded and appropriate 
action taken may be discJosed The Campull Selmrity Act of 1990 allow8, but does not require, the 
University 10 disclose the results to an alleged victim of a violent crime. 

B. Right to Due Proeas 

1. The accused: A student accu.sed of violating the Student Conduct Code has certain right&; 

a. The right to be adviaed that a complaint is being investigated, and the right 10 be advised of the 
potential charges. 

b. The right 10 review the evidence. 

t. The right 10 decline to ID3ke statements. 

d. The tight to submit a written IICIlOUIlt relating tu tbe alleged cbargea. 

eo The right to know of the identity ofindividnals who will be present ilt an administrative OOIlfe.rence 
or a Court hearing. 

t. The right to have a penon ofchoice. including legal counsel, present throughoot any and all 

2 
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~ provided for in this Code. 

.. The right to a period of time 10 prepare for a hearing. and the right to request a delay of the hearing 
for exigent circumstances. 

h. The right to hear and glles!ion wilDesses and the accuser. 

i. The right to present relevant evidem:e and witne8SC8. 

J. The right 10 timely adjudication of cIlJirp as provided in this Code. 

2. The alleged victim: Somt: actiom which violate the SludeDt Conduct Code involve a pe!BOIl who ill 
811 alleged victim of a violeRt crime. Violent crime may include acts snd1 as robbery, vandalism, 
aggravated assault, sexual _ult, harassment, and acts which end.ii08er 8IIOthcr's safety. When a 
member of the University comlDl.nity t'i.res a. complaint and is identified as an alleged victim of a 
violent crime, that individual is entilled to oerWn rights in Ihe disciplinary proIoless. An alleged victim 
of a violent crime is entitled to die following: 

a. The right to meet with the de$ignated administrative officer to discuss the various II$pccts of the 
disciplinary procellS. 

b. The right to submit a written account of !he incident and a statel:nlmt discussing the effect of the 
alleged misconduct on himselfor henJeIf. 

Co The right to have a periIOI1 ofchoice. incblding legal COW!Bel. present throughout any and all the 
proceedings provided for in Ibis Code. 

d. The right to be informed of Ihe date, time, and locatioa of the adnrinistrative conference or 
University Court hearing, and the right to be present at all stages of dle proceedings e~ the private 
deliberations of the admi.n1strative officer or Univendty Court. Ifnot present, the alleged victim bas 1
the right to be i.nfooned immediately of the oatcoale of the di1!ciplinary proceedings. I 

i 
II. The right to have past collduct that is irrelevant to the case nOl discussed during the proceedings. In I 
the case of ntpe and sexual usault, this is specifically provided for in Montana Law. I 
IV. ACADEMIC CONDucr 

SIuden!B must praaice academic honesty. 

A. Academic MIseondud I 
AcadClJlic miscondllct is SU~ed; to an academic penalty by the course instructor andfor a disciplinary 
aanction by the University. Academic misconduct ill defined as all farm!; of academic dishoaesty. I 
inchJding but nOIlimited to: 

1. plagiarism' Rep:esentiDg another person's wards. ideas. data. or materials as oae's own. I 
2. Misconduct during an examiDation or academic exen:ise: Copying from another student's paper, )
COJIBulting IIl18II1borlmd material, giving information to another student or collaborating with one or 
more students without aotharization, or otherwille failing to abide by the Univetsity or instructor's rules I 
goveming dle examiDatioa or academic exercise withoat the instructor's permission. 

I 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 68 of 281



3. Unauthorized possession cd! e.xaminatiOD or other course materials: Acquiring or porIlICSsing an 
examjnation or 0Iher course mall:rials without authorization by the inSlnlctOr. 

4. Tampering with courso mattria1s: DesIrOYing, hiding. or O!herwise tampering with 1lOW'Ce 

materials, library malerlal.s, laboratory P1Att:riaJs, computer system equipment or programs, or other 
course materials. 

5. Submitting faille information; Knowingly submitting false, altored, or invented infOllllalion, data, 
quotations. citations, or docunIentatiOD in connection with an academic exercise. 

6. Submitting wort: pnw:ioosly preaented in another COUI!le: Knowingly making such wbmission in 
violation of stated course req~. 

7. Improperly influencing conduct: Acting calcnlatedly to intlueneo an inslfuctor to 883ign a grade 
other !han that actually earned. 

8. Substituting, or ar.rangin,g substitutioIl. for another student during an examination or other academic 
exercise: Knowingly allowing others to offer OIIC'S work as their own. 

9. Pacililllling acadomk dishonesty: Knowingly helping or attempting to help auother commit au act 
ofacademic dishonesty, including assistaDCe in au arrangement whereby any worl:, cJ.a.sslOO.!ll 
performance, examination activity. or other academic exercise is submitted or perfOIllled by 8 person 
otb:c !han the student under whose name the work is aubmitted or performed. 

10. Alb!ring transcripts. gnuIes, examinations. or other academically related documents: Falsifying. 
tampering with, or misrepresenting a transcript, other academic records. or any material relevant to 
academic pIlIf()Clllllllce. elllQllment, or admilIBiOD. 

B. Penalties 

Depending on the severity cd! the ~ of lICademiC misconduct, a student may incnr one or more cd! the 
following penaJtics' 

L Academic penalty by the course inslruClor: The student recclYeli !l failing or reduced grade in an 
academic exc:tcille. examination, or COUtSe, and/or is assigned additional work which may include re­
eumination. 

2. Ulliversity sanctions: A penalty ~ceeding the academic penalty may be impo!led by the 
University. Sanctions a. through d. requin: administrative review and approval by the Provost & Vice 
President for Academic AtIai.ra. 

a. Denial of a degMe: A degree is oot awarded. 

h. Revocation of a degree: A p.revioU8ly awarded degree is rescinded. 

eo fupuWon: The student is per1IlIIIl<lIltly separared from the University and al~ may be excluded 
from any Ulriversity-owned or <OI'Itrolled property or events. 

d. Suspension: Tho student is separated from the University for a specified period of time and alIlO 
may be excluded from participation in any UniverSity-5pOllSOfed activity. 

e. Disciplinary probation, The student is warned that further misoonduct _y mult in suspension or 
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expulsion. Conditi()llS may be placed on continued elJI'Ollment for a specified t:iJne. 

f. Disciplinary warning: The student is warned that fu11be.r misconduct may n::sult in more severe 
diliciplinary sanaions. 

C. DIsciplinary Procedures 

The focus of inquiry in discip1iJ:wy proceedings is ID determine if a violatinn of the Standards of 
Student Conduct has occw:red and. if so, to decide an appropriaie academic penalty and/or University 
sanclioo. Student COIlduct Code proceedings are adminjstrative proceedings and do not fonow fOl'llllll. 
roles of evidence applicable in judicial proceedings. However, the accused student must receive due 
p1'OCeI1S, and the University has the bmdeu of proof to establish a violation by cleat and convincing 
evidence. It is assumed uDlesa shown otherwise that the faculty and academjc desns make impattia1 
judgDlCllts concerning academic milIconduct and fairly impose Ill! appropriate academic penalty and/or 
UnivClSity sanction. Minor deviations from prescribed procedures will not invalidate a decision or 
procee4ing, provided they do not llignific.antly prejudice the student or the University. 

The adjudication of any alleged academic misconduct must be initiated within two yean of discovery. 

The following procedures apply in adjudicating charges of academic miscondnct: 

1. Investigation by the Coone Jnstmctor:3 

a. MiscoDduct alleged during the IlIrm of the course: When an iDCident of alleged academic 
misconduct is discovered by or brought to the attention of the course instructor during the course, the 
inslrllctor personally contacts the accused student within 10 working days to arrange a meeting. The 
course i.nstmctor and the student may each have a person of choice present at this meeting. See 
m.B.l.f. above (Student.Rights Section). The role of legal cO\IDSel, ifany. at this stage abould be 
resll'icted to consultation with the student. At this meeting the course instructor will: 

(1) liIt'om!.the studeot of the alleged academic miscollduct and present the evidence supporting the 
allegation.. 

(2) IDfonn the student of the Student Conduct Code roles of procedure. 

(3) Allow the student an opponunity to respond ID the charge(s) and evidence. The student is not 
required to respond. 

(4) DiscuSii the academic penalty and possible University sanctions, and allow the sllldent to respond. 

b. Misconduct alleged at or after the conclusion of COU1lle! When an incident of alleged academic 
mia:ooduet is discoveted by or brought to the attention of the course instrocmr at or after the 
conclWlion of the course. the course instroctor notifies the student in writing by fimt class mail or 
personal delivery. The insIructor takes steps (I) through (4) above in writing. Additionally. the 
instroclDr informs the student that an "N" grade will be given for the course or the as<igned grade will 
be revoked 1I!IIi1 ~ is a fina1 resolution of the cl!arge(s). See appendix Form I for form of notice. 

'Men Q1I. aIleratitm ofaCl1llemic misconduct is made against a mme1fl not enrolled in the COUl'le, the 
iMtructo,. rtfef7/he aUegalimr. to /he Academic DeIJ1I.fo,. investigation and appropriote acIion. 
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e. Consultation with !be chair aud academic dean:4 The coune instructm' should ooll8Ult with !be 
depaJ:fment chair and academic dClill ill Older fD deten:oine whether any record ofprior academic 
lIlisconduet on file in the Oftke of !be Vice President for Student Affairs llpeeially warrants a 
recommendation that the Univerllity sanction !be student The C()IJISe instructor and/or !be chair may 
make such Ii R';COIIUlIeIIda to !be academic dean, based 00 the severity of !be alJeged offenlie or 
prior teOOI'd of misconduct 

d. Resolutioo of!be charge by the 00W'Se insll'llCfDC: 

(1) Ifhe or she concludes !be student engaged in academic misconduct the instructor informs the 
SlUdent of the academic penalty to be imposed. The academic penalty does not take effect mrtil !be 
final resohttion of the chatge(s). or until the deadline for an appeal has passed. An "N" grade IllII.Y be 
assigned in the interim. 

(2) If a University sanction is recom!III!Qded. the coarse instructor or department chair nolifies the 
student that the case will be transferred to the academic dean. 

(3) The COIll1!C instructor informs the student of the appeal procedure in the Stndent COIlduct Code. 

(4) Ifa Univemty sanction is =nunended, or if the student appeals, the course instructor will 
prepare a written SUl1IID.U}'. including a concise statement of the act of academic misconduct and the 
evidence for the academic dean, with a copy to the student, the depar!ment chair, the department chair 
of the studenl:'s lWIjoc. and the Provost &. Vice President for Academic Affairs. A copy of this written 
SUIIIDllIrY is placed in the student's diaciplin8IY file maintained by the Oftke of the Vice President for 
Student Affairs. The student ItIso may provide a written statement to be placed in the file. The written 
SUIIIll18I"y lWIy also be prepmod by the inslructor and included in the sbldent's file in cases wbere the 
student acceprs the academic penalty. 

eo Resolutioo of the charge by the instructor when the 8bldent does not appear for the investigative 
meeting: If the student does not appear for the investigative meeting with the coarse instructor. the 
coume inslructor infoans the student in. writing by first class mail or persunal delivery of: 

(1) The academic peoalty recomtneIlded. The academic peoalty ill not fommlly imposed until final 
resolution ofthe cbarge(s) or nntilthe dudline for an appeaJ has passed. Ifa grade ill required before 
final resolution of the charge(s> or before the dt.adline for an appeal has pllSlled. an "N" grade is 
assigned. 

(3) The traosfer of the case to the academic dean ifa University sanction is recolllll'leIlded. 

(3) The SlUdentConduct Code rules ofprocedw"e and appeal. (A copy of !his Code willsnffice). 

(4) The fact that a written SUIIIll18I"y of the case has been sent 10 the student. the department chair. the 
deplIdment chair of the student's lWIjor, the ProV08t &. Academic Vice P.rc.sident. with a copy placed in 
the slUdent's disciplinary file maintained by the Office of the Vice President for Sbldent Affairs. The 
IitUdent ItIso may pro'Vide a written staIlmIent to be placed in the file. 
See appendix; Fol7tI 2 for fo/TII. ofMtke. 

'For undergraduate stwients. the Academic DeDn is the deOll ofthe college or school in wltlclt the coune 
is ujfered. For graduate students. the Academic Dean is the DeDn oflhe G~ School. 
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- .... ..--..--...~ ~---

2. Sanction Imposed by the University: 

a. Investigation by the academic dean: After reviewing !he COUl'Be ioslIUcloI:'s reoommendation and 
writtm SlIDIllIIlIY of the case and consulting with the iosr:ructur and chair, the academic dean reviews 
the student's di.sciplinal:y n:cord maintained by the Office of the Vice President for Student Affairs. 
reviews the evidence, and interviews individllallyor together the ioslIUctor. the sccused student and 
possible witnesses. Before the interview. the accused student is infonned that he, or shc; may bring a 
penon ofchoice and that he. or she. also has !be tight to have legal coumeI present dnring the 
interview. The student must noIify the scademic dean at least three (3) worldng days before the time 
of the interview of any intent to be accompanied by legal counsel. The role of legal counsel, ifany, at 
this stage shun1d be restricted to consultation with the student. The student is not required to make any 
response during the interview. 

b. Resolution of the charge!s) by the academic dean: 

(1) H the academic dean decides not to impose a University sanction, the dean notifies and provides 
wrillenjuslification of the decision to the student, COUlSe ioslIUctor. IIIld department chair. The 
decision of the acade!nic dean not to impose a University sanction may not be used by the student to 
justify or support an appeal of an acpdemic penalty by the couue iuslIUcror. 

(2) Ifthe academic dean decides to impose II. University ssnotion, the dean informs the conne 
mslIUctor and department chair. and the student is notified in writing by first class mail or personal 
delivery. See appendix Form 3 for form ofnotice. When a University ssnotion of Denia.l ofa Degree, 
Revocation of a Degree. Bxpulsion. or Suspension ill proposed, the academic dean will prese!lt the 
recommendalion to the Provost &. Academic Vice Pre!!ident for review and approva.l prior to norifying 
the student. The notice to the student includes: 

(8) aslalement of the specific scademic misconduct cOllllllitted; 

(b) aconcise summary of the facts upon which the ch.w:ge is based; 

(e) a statement ofthe University sanction; and 

(d) a statement of the appeal procedure. 

(3) If, within 10 worldng days. the student does not appeal the decision to impose the University 

sanction, the a.IIegation in the notice of University sanction will be accepted. The Provost & 

Academic Vice President will instruct the appropriate University officials to implement the ssnotion. 

'A writtm SUIllllWY of the case will be placed in the student's disciplinary me maintained by the Office, 

ofthe Vice President for Student Affairs. 


(4) No University sanction or academic pena.Ity is imposed uoti1 fina1 resolution of the charge(s) or 

until the deacf1ioe for an appeal has passed. 


3. Student Appeal of the Academic Penalty and/or University Ssnotion: 

If the student deDies the charge(s) and/or does not accept the academic pena.lty imposed by the coorse 
iusIIUctor andIor the University ssnotion, the student may appeal to the academic court, A request for 
appeal with supporting evidence must be presented in writing to the Provost &; Vice President for 
A£ademic Affairs within 10 working days after the student is infor:med by the instructor of the 
imposed academic penalty or within 10 worldng days after receiving the notice of a University 
8IIIlCIiOIl. whichever occurs later. 

7 

,
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4. Academic Court: 

a. Cmupoaition: 

The Academic Court, appointed by the PreIIldent of the University. consists ofone faculty member and 
altmlate nominated by !be Provost &; Vice PresidenI for Academic Affairs; one faculty member and 
altel'lllllll noroitlllllld by the President of the University Teachers' Union; one filculty member and 
alternate JIOIDimte4 b)' the Executive Committee of the Facolty Senate; one faculty member and 
alternate nominallld b)I the Academic Standards and Cutrlculmn Review Committee; two 
1III.dergraduat students and allllmates and one graduate studeIl! lind aJtemare nominated b)' the 
Associated Students of!be University Montana. The cbair is selected by thememhers of the Academic 
Court from among the faculty appoinllleS. Faculty membets are appointed for two yeaI'lI. To estabIisb 
the inilial Colllt with staggeml ,appoiJJtmenI8, the finlt twQ appointed faculty members ll&Ve for one 
year. Student members serve for one year. No members serve Il101'C than two cooaecutive 1e!:mS. In 
case of uuavailidillity or disq!lalification of any member for a given proceeding, the appropriate 
alternative member serves on the Court. 

Nomember oftheAcademiG Court may sit on a ease if he or she is: (a) from the same acadeInic unit 
as the faculty member charging a student with misconduct or !be accused student; or (b) otherwise 
clOllely associated per!JODBlIy or professionlllly with the faculty member or student. A Colllt member 
should disqUJi1ify bimself or b.enIelf when any groand for disqnalification is present. The accused 
SlUdent may UIlI!It grounds for disquaJitication of a Court member to the Chair ofthe Court DO larer 
than Ibree (3) working days prior to the scheduled hearing. The Chair shall implement a 
disqualification when warIIIIlIlId by the facts asserted. 

b. Hearings: 

(1) When a studenl appeals to the Academic Court, the Chair of the Court schedules a hearing date. 
The Chair gives notice of the time, dare, and place of the bearing to the BIlIdeat, coarse instructor, 
department cbaJr and academi¢ dean. In the absence of eJlIenuating circumstances, the hearing is held 
witbln fifteen (IS) wmting days of the appeal. 

(2) A student appealing to the academic court may be aacompanied by a representative. If the 
represenralive is an attorney, the student must notify the Chair of the Court in wriling at lees! three (3) 
wOlking days before the scheduled hearing. Failure to give notice ofrepresentation may delay the 
bearins. If the stlldent is to be represented at the hearing by lUI attomey, then the University also will 
be represente4 by legal OOUIIIlel. 

(3) Hearings are closed to the public. HoWCYel', at the disaelion of the Chair of the Comt. lUI open 
hearing may be held if reqnested by the student I!Ild if the illdividnal. privacy rights of others are 
proteeted. 

(4) The Cbair of!be Court is reapoosible for conducting the hearing in an orderly manner. The 
student presents witnesses IUIdlar evidllnce in support of the appeal The course lnstnl(:tor, department 
cbair,l!Ild academic dean a1so present witnesses and evidence. Each pmty may question the othet 
party's witnesses. The burden of proof is on the University to establish a violation by clear and 
convincing evidence. 

(5) Fon:naJ rules of c:vidllnce do not apply, and the Chair decides the admissibility ofaU evidence 
p!eseDled and rules on aU procedural issues. 
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(6) Miootes of the bearing are taken at University expense. 

m 'lbe CIIlIir of the Court may prescribe additional procedu:cal roles for the hearin, that are consistent 
with this Code. 

(8) 'lbe Academic Court reaches a decillion by majority vote. 'lbe CIIlIir bas the right of vom. 'lbe 
vote upbokb. alters or overtmrul the IlC8demio: penalty llDdIor University li8IlCliou. The deciBiOll of the 
Court is 8llbmitted to the President for review and final approval. 

00 Within 10 woddag days, a copy of the Coort's decision is fumisbed by the Court Chair to the 
student, the CDUme msll'lU:tor, department chair. academic dean, Vice President for Studeat Affalts. 
Provost &: Vice President for Academic Affairs and P.reaIdent. 

Co Failure to Appear: 

A student who fail.II to appear for the Court beIlriIIg is ~ to have waived the right to appeal. 
The IItUd!mt receives the academic penalty and/or University sanction recommended by the academic 
dean and approved by the Provost &: Vtce President for Academic Affairs. 

S. Review by the President of the University: 

.. The decision of the Academic Court is reviewed by the President of the University. 

b. Reviews nmat be completed within ten (10) working days from the date of the letter notifying the 
student of the Coort's decision. 

(1) Wbelher the evidence provides a masonable basis for the academic penalty and/or University 
li8IlCtion. 

(1) Whether procednral crran deprived eitherparty of a fair bearing. 

d. Each party may submit supplemental written statements. 

e. The President of the UnivenJity approves or overmles the decision of the Court. A copy of the 
President's decision is furnished to the student, the course inslIuctor, Department Chair, Academic 
Deu. Vice President for Stlldool Affairs, Provost &: Vice President for Academic Affairs lIIId the 
Academic Court. 

t The President's deciaion after review is final and includes direcIious for imp\ementallon. A 
presidential decillion to ovenule may include an order for a new besriug to consider new or omilted 
evidence, or to coma procedural defects. 

g. The student m,ay seek fur:ther administrative review by the Commissiooer of H!gber Bducstion and 
the Board ofRegents puniIlant to Montana University System Policy lIIId Procedw.1!I; Manual, 203.5.1. , 

", 
Ii. Heating Officer. i 

'I 

Wben an appeal cannot be heard by the Academic Court within a l.'eII.SOWIb1e time after the student's : l 
,request (e.g•• during SIUIImI:!I.'. between semesters. etc.) the President of the University may, whenever it 
, I ,
, ! 

is in the best interest of the UnivetSity or the student, appoint an.lmpartial Hearing OffIcer to conduct a 
hearing. This hearm, is conducted followlnJ the procedmes of this Code, with the decision of the 

, I 

I 

'1 
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Hearing Officer submitted to the President 

V.GENERALCONDUCT 

A. Standards of Student Conduct 

Sllldents have the .responsibility to conduct themselves in a manner that does not impair the welfare or 
educational opportunities of others in the University OOlDlllllnity. Stw!euts must act as lespons!Dle 
members of the academic COD1!l11!uity; respect the rlgilts. privileges. and dignity ofotbeI:lI; and refrain 
from acdOllB wfJich interfere with notmal University functions. 

General Miscondnct: General mirconduct includes all forms of misconduct, ~cept academic 
misoondw:t. Some, but not all, of the acts listed below are criminal acts WIder the laws of Montima. In 
all cases, the Univemty concerns itself with gcoeral, or 8OlHCademic:, misconduct insofar as it 
directly affects the University cOlDlllllnity. General misconduct is 5ubj~t to University disciplinary 
action(8). and includ£s: 

1. Forgery, falsification, or fraudulent misuse of University documents, records, or identlfiClltiOll 
clUd&. 

2. Furnishing false information to the University or members of the University cOJlllDUDity who are 
performing their official duties. 

l. Causing false information to be presented before any judicial proceeding of the University or 
intentionally destroying evidence important to such a procwting 

4. Theft of property or services on University premises or at Univemity-sponsored activities, or 
knowing possession of stolen property 011 Univemity premises or at University-sponsored activities. 

So Urumthorlzed~, desl:nJction, or damage of University property or the property ofothers on 
University (Il'eIlliIIes or at University-sponsored activities. "Unauthorized" means entry, WIe, or 
ocalpllncy to which the slUdem is not IlUthoci7.ed by virlUe ofhill or her enrollment, class schedule, 
aodIor legal or SlDdent Conduct. Code action. 

6. Unauthori:red or fraudulent nse of the UniVersity's facilities, telephoDe system, mail sysIem, or 
computers, or nse of any of the above for any illegal act. 

7. Unauthorized entry, use, or ocCUpancy of Univemity facilities. 

8. Failure to comply with the directions of University officials, including Rllsident Assistants and 
University Police Officers, acting in the performance of their duties within the scope of their authority. 

9. Vinlation ofpublished Um.versity regulations or policies. Among such reguJatiOllB are Ihose 
pertaining to slUdent honsing. entry and use of Unive!llity facilities, scientific research. inventiOllB 
made or developed with Unive!llity support, use of amplifying equipment. campus demollSlrations, etc. 
Univemty regulationJI and policies may be obCained from various offices of the University. e.g., 
Residence Life or the Univemty Center, or from the Office of the Vice President for SlUdent Affairs. 

10. Intentional obstruction or disruption of normal University or University-8pOllllOfed activities, 
including but not llinited to studying, blaching, research, administration and disciplinary procedurc8, or 
tire, pol.iw. or emergency services. 

10 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 75 of 281

http:IlUthoci7.ed


11. Use, possession, or distribution of alcoholic beverages on University premises or at University­

spo1l8Ofed activities ~ 88 permitted in University policies (University of Montana Facility Use 

Policyaod University of Montana Alcohol and Drug Guidelines), 

Note: Use ofalcohol does not eXCuse abusive or destrlll:tiWl behavior. Sanctimvfor Student Conduct 
Code violaticma will not be reduced 011 rhe basis ofalcohol use. 

12. Disorderly or indecent conduct 00 University'"Owued or -controlled property or at University­

spouwred activities. 


13. Interfering with the freedom ofexpression ofothers on University premises or at University­

spooaored activities. 


14. Hazing, defined 88 an act which endangers the mental or pbysical health or safety of a iltUdent. or 
wbich destroys or removes public or private property, for the plll'pOIle ofinitiation, admillllion into • 

. afIiliation with, or as a condition for continued memberahip in a group or organization. 
OJfCl11llpU8 i1Icide1ltS are subject to procedures in V.B. 

15. Malicious illlimidatiuo Of hanissment ofanother. When a student. with the intern to terrify. 
intimidate, threaten. harass, annoy, or offend, (1) cause& bodily injm:y to another, (2) causes reasonable 
&ppI:l:beusiOll ofbodi!y injury in another. (3) damages, destroYS. or defaces any property of another or 
any public property. or (4) makes repeated b!lephone communications anonymously or at extremely 
inconvenie1lt hours or in offensively coarse language. 
OJf-campus i1IcidentIJ are subject to procedures in V.B. 

16. megalll5C, poIIIICSsion, or distribution ofany controlled substance on University premises or at 
University-sponsored activities; or illegal distribution of any COIltrolled substance off-campus, subject 
In procedIJres in V.B. 
See The UlIiverJity ofMontano Campus Security andAlcohol Guidelines. 

17. lliegal or WIlWtborized possession or use of firearms, explosives, other weapons, dangerous 

I;hemicals, or other noxious substances on University premises. 


18. Rape or sexual allllault. Sexual inten:oorse without consent (rape) or sexual contact without 

consent (sexual allllault). 

Off-campllS incidents are subject to procedures in V.B. 

Note: "Withollt consent" means that tIuI victim Is: (a) compelled to submit (to sexual contact) by 

actual or threatened bodily injury. or by threat ofsubstlurOOl retaliatory actiem; (b) temporarily or 

permtJ1UI1Illy mentally Incapacitated or physically helplus for on:y reason, i1Icklding alcohol or drug 

inIo:dcation; or (c) leas than 16years old. 


Se%I./al intercoun;e or contact without COTlSent Is possible between strr1llger,l, people who are 

acquainted with eacII other, people who are doting IUlCh other, IJIId evenpeople who are perstmally 

involved with IUlCh other; it can occur betweell two people ill isolation, bllt it can abo occur amellg 

more than two people, or in cOMeCtiOIl with socuu activitiu ofsllldent or other groups. III any IJIId 

every cose, rape and seJ;Ua/ assault remain serious criminal offenses. 


19. Homicide. assault, aggravated or felony S8&1lIIIt, or Ihreat of the 8IIIlle, to any person on University­
owned or -controlled property or at UDiversity-sponsored fundjollS, or conduct which threalflll8 or 
endangers the health or safety of any such person; or off -campus homicide, assault. aggravated or 
felony II8SaIIl!, or threat of the same, subject to procedDre8 in V.D. for off-campus incidellts. 

24l. Retaliation against a penon for filing a complaint or acts of intimidation directi:d Inwards the 

11 

I 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 76 of 281



person to drop a complaint. 

11. Violalion of !be tm:Ils of any disciplinary sanction imposed in accordance with this Code. 

AIt!!!ftIlIS and Complidtv: AJtempts to comtniS <1Cts prohibited by the StaN:llml.r 01Student Cmrducl, ()f' 

brawingly or wilffoIly encauragtng or QSsisting others to commit SlICk <1Cts, are prohibited by thU 
Code and may be punished to tile same e:aent as ifbile had committed tile prohibited<1Ct. 

B. AppUcation of Student Conduct Code to Off·Campus Offenses 

In exceptional ciR:tlmstances. Student Conduct Code eblll"ge3 may be initiated against a student wbo 
engages in conduct off-campus lbat allegedly constitutes a criminal oifenllQ UIlder Montana or Fedetul 
criminsllaw aad di.recIly aad seriQllllly tbreatelIs !be bealth and safety of members of !be campWl 
COmmqnity. A student or University employee having knowledge of !be off-campus offense may file a 
complaint with !be Vice President fur Student Affairs. The Vice 1'Jl:lsident for Student Affairs, with 
!be advice and COOI.l.SeI of appropriate professional slllff to delemline wbelber ~ fO£ off­
C!!mpus appliClltion ofStudent ConductCode charges ue met, recommcruls to !be President wbelber 
sue!! cbargI:.I shol1ld be made. In JeadJinIlIl decision, !be President considers wbelber criminal chlll"ges 
have been or will be filed and whether the alleged offender is in !be custody ofcriminal jWltice 
authorities. Disciplinary procedures for General Misconduct apply to cbarges initiated uad.er this 
lIQction. 

H the health and safety of !be campus conununity can be protected tbrougb the criminal jUlltice 
pnx'.eeding~, e.g., by conditions ofbail. !be University IIIl!X defer Student Conduct Code charges until 
criminal proceedings ue concluded. University offidl!Js will encoruage compIaiDanlS to report alleged 
criminsl conduct to criminal jWJtice autborlties. Pnx:eedings under this Code may be carried out prior 
to, trimnltaneously with, or follOwing civil or criminal proceedings off-campus. 

The intent of this section is to proyide a procedure to apply the Student Conduct Code to off·campus 
conduct only when necessary to protect the beal1h and safety of the campus community and when off­
campus cri.minal proceedjngs fail to address campOlI safety adequately. The section is not intended to 
extend University jurisdiction off-campus generally. 

c. Disciplinary Sanctions 

1. Sanctions for violsting the StandanIs of Student Conduct may include anyone or more of 1he 
foDowing; 

a. Expulsion: The student ill permAnently separated from !be UDiversity flIldlor from any University­
owned or -controlled property or events. This sanction requires administrative review and approval by 
the Vice President for Stodent Affairs. 

b. Suspension: The student ill separated from !be University for a specified period of time, and may 
also be excluded from participation in any Uuiversity-sponsored aaivity. This sanction requires 
adminis1rative review and approval by the Vice President for Student Affairs. 

e. Di.scipliDary Probation: The student continues attendance at !be Uuiversity and ill subject to 
re8Irlcti.oos and/or conditions imposed by the Uuiversity fO£ a specified period of time. 

d. Disciplinary Warning: The stodent is warned that further misconduct may result in severe 
disciplinary SflIlctions. 
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----~-------- .......­

e. Restitution; TIle student is required to make payment for damage to tile University as II result of 
violalion of tbi& Code.. 

r. OIlJe:r Sanctions: Iu addition to or mlieu of the above, othe.r S'lIllcti.ons may be imposed. For 
exaIIlp!c. tile student may be evicted from Residence HaUs or University Villages for disciplioary 
violations in, or relevant to, those facilities, llIllY be prohibited from allCnding campus events or 
participadns morganized activities, and/or may be required to attend aDd complete clllSlles, ptOJI'lI.IIlS, 
workshops, or COUDSCling dealing with specific behaviors, such as drug and alcohol abuse and semal 
offenses. as conditions of cmrent or f'ub.lnl. emoIlment. 

2. Repeated or aggmvaaed violadon of this Code may result mmore severe discip1ln.ary sanctioll8 than 
any individual vioIaIion might wmant. 

3. C()mmjtting any act prohibited by tbi& Code may result in upuIsion or lIIISpeIlSion from the 
University unless specific and mitigating factors are present Factors 10 be COlUlidered in mitigation 
may include the present attillIde and past diaclp1ln.ary record of the offender, as wen as the II!Itare of 
tile offense and tile severity of any damage, iDjury. or bann resulting from it Expulsion and 
suspension require adtnjniottative review and approval by the Vice President for Studel!t Affairs, who 
may alter, defer, or withhold the sanction. 

4. NOOflcation of any sanction imposed is sent to appropriate University ofIicials. 

5. Readmission: Following susprmsion fur general misconduct, readmission to the University is 
dependent upon the student's compliaDCe with the conditions designated at the time of suapellBion and 
the student's fitoeas to remrn to the C8mpua commlll1ity. 'lbese deciBions are made by the Vice 
President for Student Affairs upon COWIUItation with appropriate professional staff on ca!lIpUS and/or in 
the conunlll1ity. Appropriate documentation, depending upon the uture of the original violation and 
the conditioII8 ofsuspellBion, is required. Upon readmission, tile stadent is placed on disciplinaly 
probation for II designated period of time with required conditions and expectations of behavior 
monilOOld by a designated campus professional(s), 

D. Temporary Suspension 

'lbe University reserves the rigbt to take necessary and appropriate action to protect the safety and 
well-being ofthe eampUB community. 

1. A student may be temporarily suapended from the University or evicted from University Housing 
by the Vice President for Student Affairs pending disciplinary or criminIll proceedings. Such 
suspell8i.on or eviction will become immediately effective without prior notice whenever there ill 
evidence that the student' 8 continued presence on the CBlDpua constitutes a threat to the student or 
odJers or to the continnance ofnormal University OperatiOIlii. In QISeS of /empOI:IIl)' wspension or 
evictiOll, the student is given an. opportunity to appear before tile Vice President for Student A.ffaini 
within fiYC (5) wotting days from the effective date of the lIIlSp"'lI'ion or eviction in order to discuss 
the funowlllg issues: 

... 'lbe reli.ability ofthe evidence against the student. 

b. Whecher the alleged conduct and surroundiDJ circlJmstances reasonably indicare tbat the studenes 
presence on campllS constitutes a threat to the student or others or to the contimlance of normal 
UnivClllity operations. 

2. Faculty members have the independent authority to exclude a student from any cI.asIl session m 
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which the student displays disruptive behavior that tbreatens the learning envimnment or safety and 
weJl..beiDg ofothers in the classroom. The student remains eligible to return to the next clllBli session. 
The liIculty IIlIIIIlber maintains the authority to remove the student from each class _ion during 
wbicll the student is disIUptlve. The atndeot may be suspended pennanently from a class upon 
recommendation of the Dean of the eonege or School WIder the dUlciplinary procedm:es outlined in 
Ibis Code. 

E. Disciplinary Records 

1. Sanctions of expulsionllIld suspension affect the student's academic status and are eoklred as 
notations in the student's pennane.nt academic n:cmd maintained by the Registrar during such time as 
the imposed sanctions are in effect. 

2. Whenever chatges against Ii student are peading, the student. unleIs I.llmporarily suspended or 
evicted, continues to have the SIlIne rights md priviIeges as other students. At the request of the 
slndellt, traDscripts may be released tu m inslituliOll or prospective employer with the uIllleManding 
that if there are pending charges which are determined adversely to the student and result in alteration 
of the transcript pr:eviOWIly relealled, the institution or employer may be so notified and R corn:cted 
copy of the transcript may be forwarded to the institution or employer. 

3. A record ofsanctiOll8 imposed for my violation of the Standards of Student Coodact are retaiDed 
on file in the Office of the Vice President for Student Affairs. 

F. Disciplinary Procedures 

The focus of inquiry in disciplinary proceedings is to det.erIl1ine ifaviolation of the Standards of 
Student Conduct bas occuaed. and. if so, to decide appropriate sanctiOll8. Student Conduct Code 
proceedings are adminislnllive proceedings and do not fonow formal rules of evidence applicable in 
judicial proceedings. Bowever, the accused student must receive due proces.~, and the University bas 
the burden of proof to establisb a violation by clear and convincing evidence. Minor deviatioll8 from 
prescribed procedures will not invalidate a decision or proceeding, provided they do not significantly 
prIljudice the student or the University. 

The following procedures apply in adjudicating charges ofgeo.eral misconduct: 

1, Investigation: Whenever it appears that a atndeot may have committed m act ofgeneral 
rniscondool, a University official. designated by the Vke President for Stodent Affairs investigates the 
incident The official. conductiog the investigation: 

a. Determines the facts of the incident tbroogb interviews, repo.rlll. and other evidence. 

b. IrIfonDs the student of tbe findings of the investigation and tbe alleged misconduct. 

Co 1nf0llDS tbe atndeot of the Student Conduct Code ruIes ofprocedure. and ensures the student has a 
copy of the Code. 

d. Allows the student an opportunity to IeIlpond to the evidence and potential charge(s). 

e. Makes m impartial judgment as to whether or not any general misconduct occurred. and, if so, 
proposes appropriate sanction&. 

f. Allows the student an opportunity to respond to the proposed sanctions. 
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---- - ------------------------...,­

g. Infonns the student of the right to an administrative cOnference with an official designated by the 
Vice President for Student Main, and a hearing by the University Court, if the student denies the 
charge andlor does not accept the proposed sanctions. 

h. If the student accepts the charges, the designated officer consults with the Vice President for 
Student Affairs regarding the student's past disciplinary record, and propriety of proposed sanctions. 
Sanctions of expulsion and suspension require review and approval by the Vice President for Student 
Affairs. 

i. If the student accepts the charges and the sanctions, the designated officer summarizes the case in 
writing to the student, with a copy to the Vice President for Student Affairs. The written summary, 
including a concise statement of the evidence, fmdings and sanctions, when signed by the student, 
concludes the case and the designated official implements the sanctions. The student has five (5) 
working days to sign the statement. The signed statement is sent to the Vice President for Student 
Affairs, with a copy provided to the student. 

2. Administrative Conference: If the student denies the charges andlor docs not accept the sanctions, 
the investigative officer reports in writing the allegations and sanctiona to the Vice President for 
Studeut Affairs within five (5) working days of meeting with the student. The Vice PrWdent for 
Student Affairs designates an administrative officer or committee to review the report. 

a. Ifthe administrative officer/committee concludes that no violation of this Code has occurred, andlor 
that there is insufficient evidence to support further action, a reconunendation to that effect is sent to 
the Vice President for Student Affain, with copies to the student and investigative officer. 

b. If the administrative officer/committee concludes that a probable violation of this Code has 
occlll1'l:d, and that the evidence supports sanctions, belshe sends a written notice ofcharges to the 
student specifying: 

(1) The alleged misconduct. 

(2) A concise summary of the facts upon which the charges are based. 

(3) A statement of proposed sanctions. 

The notice of charges requests the student to meet with the investigative offJcel' and the administrative 
officer/committee on aspecific date, time, and place, and infomtS the student of the right to bring 
along a patent, guardian, counsel. or other appropriate witness. The notice states that the role of legal 
counsel at this conference is limited to consultation with the student only, and that the student notify 
the administrative officer/committee at least three (3) working days before the time of the conference 
of the intent to bring legal counsel. 

See appendb; Form 4for form of1Wtice. 

Co The purpose of the conference is to inform the student of the Student Conduct Code Disciplinary 
ProcecIure!I and to provide a final opportunity for informal resolution of the charges. The student, 
however, is not required to make any response at the conference. 

d. Following the administrative conference, the administrative officer/committee consults with the 
Vice President for Student Affairs concerning the charges and proposed sanctions. Sanctions of 
expulsion and suspension require review and approval by the Vice President for Student Affairs. 
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e. Ifthe atudent agrees to the sanC1loIlS, tbe admillistrative officer/committee sUl!llllllrizes the case in 
writing to the $CUdent, with a copy to the Vice PresiWml for StuWml Affairs. The wriUal, snmmsJ:Y, 
inclnding a concise IIIlItentent of the evid.:mce, findings, and sanctions, wbeo signed by the studcnt, 
concludes the case. The acudellt has five (5) wotlrlng days to sign the statement. The signed statement 
is sent to the Vwe President fOl: Student Affairs, with a copy provided to the stndent. 

r. Ifthe student denies the chatgl:s andIot does IIOt accept the Il8IIlltions, the administrative 
oflketIcommittee transfets the case wilbin five (5) wotkingdays to the University Court for a hearing. 

II- Ifthe stuWml does not IIppear fOl: the conference with tbe lIdministrative officer/committee, IlO[ 

request transfer after the proceedings to the Univmity Court. the allegations in the notice ofcharges 
m; accep!ed and, upon review and approval by the Vice PresiWml for Student Affairs, the Univemty 
imposes the disciplinary sanctions speeified in the IIIlIIeSUellt of charges. The administrative 
ofIicerkOmmi.Itee IIOtifies the stodent of the actiollS taken witb a copy to the Vice Pre.sident for Student 
Affaits. 

II. Blcept for !emporlllJ' 8IISpe'Il8ion or eviction, no disclp1inary Il8IIlltioo is imposed until filllll 
resoluti.on of the charges or until the deadline for lID appeal bas passed. 

.G. Unheasity Court 

1. OJmposition: 

The Univmity Court. appointed by the President of the University, COIlSists of three undergraduate 
students and one graduate student nomiNlted by ASUM, two facnlty memben nominated by the 
Executive C.omtni!hle of the Faculty Senate, and one staff member: nominated by Staff Senate. One of 
the facnlty appointees is elected by the mel!lben of the 0Jurt to serve as Chair. Students are appointed 
for one year. Faculty and scaff rnembClll are appointed for two yeats. No members rnay serve more 
than two consecutive term&. In the case of unavailability or disqualification of a member(s) for any 
given case. the Presidlm! of the Univeraity will appoint an altemate member(s) to serve on tbe ConI'!. 

No member: of the Univel'llity OJort rnay sit on a case ifhe or she is closely sssociafed pcrsollally or 
pmfessiatllllly with Ibe accused IItIIdent or the adminislrator making the charges. A Coort member 
should diBqualify himselfor herseIf when any ground for disqualification is present. The accused 
studelll: may assert grollllda tor disqualification of a Court metnber to the Chair ofthe Court no later 
!ban /MIe (3) woddng days prior to the scbedu1ed bearing. The Chair shall implement a 
di.squelHication when waaanted by the facts asserted. 

2. Hearings: 

L Wben proceedings have been transferred to the University Court, !be Chair of the Court, in 
collSUltation with the appmptiate University administtaUlr. scbedu1es II hearing dale. The Chair gives 
notice of the time, date, an.d place of the hearing to the student which, absent exigent c.iIwznstances, 
wiD be held not less Iban. five (5) working days after the date of slJch notice. 

b. Stndenlll charged with miscond\lct may he BCcompanied by a representative who may be an 
Bttx>mey. The stodent must file a statement of the intention to be represented by an.1Il:tomey wilb the 
Dean. ofStudents at least three (3) WOiking days before the time scbeduled foe the hearing. Failure to 
give notice of representation will justify a delay of the proceeding1l by Ibe University. If Ibe IItIIdent is 
to be represented at the hearing by an attomey. then the University is represented by lBgal COWllieI. 
Should !be University initially eIcct to present its case through legal coonseI. the student is given at 
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least three (3) working days' notice. In such a case, a reasonable extension of no more than five (S) 
working days may be gnmtIld to tile student in 0!Xief to obtain legal counsel. 

eo Hearings are closed to the public. An opeD bearing may be beld at the discretion of !he Chair if 
requested by the lltudent. nnless a closed bearing is necessary to protect the overriding individual 
privacy rlghIs of others. 

d. The Chair exercises control over the bearing to achieve an ~erly proc:e.ss. The University. 
through ilS anlhorized representative. states the charges against the student and presents evidence and 
witnesses in support !hereof. The student bas !he rigbt to present witnesses and evidence in rebuttal. 
Each party has the rigbt to ~ the other party's witnesses. The burden of proof is on tile 
University to establish violation of !he Student Conduct Code by clear and col1YiDcing evidence. 

e. FortnaI tuIes of evidence are not applicable, and the Chair detetlnntes the admissibility of any 
evidence presented. The Chair also roles on all procedural issues. 

f. The beI!rlng is nIOOlded at University e,xpeose. 

g. The Chair of the University Court may prescribe additional procedural rules covering the conduct 
of bearings COIIIIistent with this Code. 

IL The Univen;ity Court renders a decision by majority vote within ten (10) working days after the 
close of !he hearing. The Chair has a vote in all cases. The decision coutains a finding as to violation 
of the Code, a statement of the reasons for tile decision, and the sanctions to be itnposed. 

I. The Court deterrninea the appropriate disciplinary sanctions for general miaconduct from among 
those authorized by Ihi$ Code. 

J. A copy of !he Court's decision COIIIItitutes tile record fot: review and final approval by the President, 
with copies to the student. the Vice President for Student Affairs and the DeaD of Students. 

3.Fai.luretoAppellr: 

A studenI who fails or refuses to appear after proper notice at the time and place scheduled for bearing 
is coD8klered to have waived his or her right to be heard by tile University Court. The University 
accepts tile charge&' as tme, SlId. upon review and approval by the Vice President for Student' Affairs, 
imposes the disciplinary sanctions specified in the statement of charges. 

4. Review by the President of the UIliven;ity: 

.. The decision of the Ulliversity Court is reviewed by tile Pn:sident of the Ulliversity. 

IL Reviews must be corop.ieted within ten (10) worldng days from the date of the 1etter notifying the 
student of the Court's decision. 

eo The review is litnited to: 

(1) Whether the evidence provides a reasonable basis for the resulting findings and disciplinary 
sanction. 

(2) Whether specified procedural errors were so substantial as to deny a fair beI!rlng. 

d. The President reviews the decision. of the Comt. Bach party may submit supplemental written 
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9tatem ents. 

eo TblI PresideDt of the University approves or overrul.es the decision of the Coutt. A copy ofthe 
President's decl&i.on is fumi.shed to the student, the investigative officer, the administrative officer, the 
Vice President for Student Affairs, the Dean of Studenlll, and the University Court 

f. The Presid.ent's decision after review is fiIlaI and includes directions for implementation. A 
presidential decision to ovem1le may include a mandate for a new hearing to coosider new or 0IDitred 
evidence, or to COIIeCt ~ural defects. 

g. The student may seek further adminj!!lrative review by the COIIIIIIissioner ofHipEducaJion and 
!be Board of RegenlS pursuant to Montana UlliversJty System Policy and Procedlnes Mmwal. 203..5.1. 

5. Hearing Officer. 

Whenever a student requests a hearing by University Court. bot the Court elllllO! hear the c;ase within a 
reasonable time (e.g., between semesters and during the SUIIllller and other academic breaks). the 
Pre9ident of the University may. whenever it appem to be in the best interest of the Univen;ity or the 
student, appoiot an impartial Hearing Officer to conduct the hearing. This hearing is conducted 
followiog the procedures of this Code, with the decision of the Hearing Officer submitted to the 
President 

VI. OTHER CONDUCT 
Studen.ts at TblI Uaiverslty ofMontana may be subject to additional UlliversJty policies, reguJations. or 
professional and ethical standards that supplement the Student Conduct Code, includiDg, bot not 
limited to. the fonowiog: 

A. Law Scbool Honor Code and Procedures 

The Law School Hooor Code and Procedures is available from the OffICe of the Dean of the School of 

Law. 


II. Student-Athlete Conduct Code 

The Student-Athlete Conduct Code is available from the Office ofm1erConegiate Athletics. 


C. Alleged Misconduct in Research and Crestive Activities Policy (Personnel Policy Nomber 238.0) 

)'he ~MiSC(lndoct in Research and Crestive Activitie41 Policy is available from the Office of the 

Vice President for Resean:h and Developlllllllt 


D. DIIlg and Alcohol Policy 

The Drug and Alcohol Policy is available from the Of:t'ice ofthe Vice President for Student Affairs or 

the Office of Campus Security. 


E. Vehicte and Traffic Regulations 

The Vehicle and Traffic Regu.Iations publication is available from the Office ofCampus Security. 


F. Uaiversi.ty Facil.ilie41 Use Policy 

The Uaiversity FllCilities Use Policy is available from the Office of the VICe President for 

Adm;nisttation and Finance. 


G. Respoosible Use ofElectroDic Commnnications Policy 

18 
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The RespooaibJe Use ofElectronic CommUllications Policy UIIVailab1e from the Office oflnt'onnation 
Tcclmology. 

H. .Residence Life RepJations 

ResideDce Life regulatiollS are available ftom the Office of Residence Life. 


L University Villages Regulations 

University Villages regulations are available iiom the Office of Residence Life. 


VII. INFORMAL RESOLUTION 

NOIbing contained in this Code IimiIs the ri,gbt of the appropriare Universlly representative and the 
student at any lime to asn:e 00 discipfuw:y sanctions if the student agrees not to COOleSt the charges. 
Any sueb. agreement mnst be in writing and, when signed by the student and filed with the Office of 
the VIce President for Student Affairs. concludes the case. An agreemem regarding cbarges that have 
progressed to the level of the Academic Dean or administrative officer must be reviewed a.nd approved 
by the Provost &; Vice Preaident for Acadetnic Affairs (academic misconduct) or Vice Preaident fur 
Student Affairs (general miscooduct). 

Adopted - May 1985 
Revised - August 1987 
Revised - Augus! 1988 

Revised - May 1993 
Revised - May 1998 

Revised - March 2000 

! 

. 

I:, 
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Fonn 1 - Academic Misconduct 

Notice: St\ldImt Conduct Code Section rv.C.l.b. 
(Alleged misconduct at or after conclusion of cow:se) 
NOTICE OF CHARGES OF ACADEMIC MlSCONDUcr 

Date: 

Name: [Name and Address of Student Accused of Academic Misconduct] 

From: [Course Instructor] 

My preliminary investi,galion indicates that you may have COJllIllitted the following academic 
miBoonduct: 

The alleged misconduct 0CCIlm!d on the following date under the circuml!tances described: 

[ pl'llpOSe the following academic penalty for the misconduct, ifconfirmed: 

In addi.£ion to this academic penalty. University sanctions may be imposed. including but not limited II> 
probation, lU.IIpelISi.on, or ellpUlsion, dependillg on the severity of the misconduct or your previous 
diBciplinaxy record, if any. IfUnivenity sanctions are recommended, your case will be tcansfen:ed to 
the appropriated Academic Dean. An "N" grade will be !l88.igned or substitured for the !l88.igned grade 
for the oourse(s) implicated in 1beae allegations, pending resolution of these charges. 

Under The University of Montana Student Conduct Code. you have the right to respond to and conlll8t 
Ibe&e charges and the evidence, and to conteat the imposition ofsanctions. 'The procedures are 
contained in the Stude:ot Condnct Code, a copy of which is enclosed. 

Ifyou wish to respond to these chacges, please do so by romacting me wi.thin 10 days of the date of 
your =cipt of dlis Jetter. 

Enclosure 

J 
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Notice: Student Conduct Code Section rv.C.l.e. 
(Studcllt Does Not Appear for InvestigaJive Meeting) 
NOTICB OF CHARGBS OF ACADEMIC MISCONDUCT 

Dale; 

From: [Course lnsb:ttctor] 

My investigation indicates !hat you have committed the followiDg academic miBcanduct: 

The alleged miBcondnct occurred on the followiDg date uOOer the circumstances described: 

Sinca you have not responded to the previous notice or cbarges, the following academic penalty for the 
miBconduct will be imposed, unless yon appeal according to the procedutel> in the Student Conduct 
Code: 

In additinn to this RCRdemic penalty. Univcnity 8IIIlCIions may be imposed, including hilt not limited to 
probatinn, suspension. or ell:pulsio1l, depending on the severity of the milIoonduct ot your previous 
disciplinaly record, ifany. IfUniversity sanctions are recommended, your case will be transfemld to 
the appropriRle Academic Dean. An "N" grade will be assigned orJlubstituled for the assigned grade 
for the course(s) implicared in these allegaJions. pending resolution of these charges. 

IfUniversity 8IIlICf.ions are RlCOllIII1tlIlded, I have prepared a wrluen summary or the allegations and 
evidence against yon, II copy or which is enclosed. and I have sent copies of the s\ltIlmafy to the 
Department Clair, the Department Chair of your major. The Provost &: Vice President for Academic 
Affairs. and the Vice President for Studoot Affaixs. You may prepare a written response whether or 
not yoo choose to appeal. 

Your appeal and supponiBg documentation must be filed with the Provost &: Vice President for 
Academic Affairs within 10 wotking days ofyour receipt of this letter or the notice of University 
SancliOllll, whichevet is llller. 

c; Desn(if University sanctions are recommended) 
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Fmn 3 - A ........ _ Misc9Dduct 


Notice: Student Conduct Code Section IV.c.2.b.(2) 

Acaden:Iic Dean's Notice ofUlliversity Sanctioos 
NOTICE OF UNIVERSITY SANCTIONS FOR ACADEMIC MlSCONDUCf 

Dille: 

From; [A.cademicDean] 

My investigaliDn indicaleS that you IlAve CQrnmjtted !be foUowiDg academic misconduct: 

Tbc alleged mi9COnduct occuned onlhe fonowing dille Wlder the circWl'lSlllI!.ces described: 

In addition to !be academic penalty. the follOwing University sanction win be imposed, unless you 
appealllCCOrding to procedw:es in lbe Student Conduct Code. 

All ".N" grade will be assigned or substituted for the assigned gmIe for the course(s) implicated in 
Ihese allegations, pending resolution of the charges. 

Under the University of Monlalla Student Conduct Code. you bave a right to contest the charges and 
impositioo ofasnclious. The procedw:es are contained in the SIUdent Conduct Code. a copy of which 
is enclosed. 

Ifyou wish to appeal. please do so by submitting your appeal and suppol'ting documentation to the 
Provost &: Vice President for Academic Affain within 10 working days of the date ofyour receipt of 
this letter or the notice of academic penalty. whichever is liller. 

c: DepllltDlent Chair 
Course Instructoc 

I 

I 
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Fom 4 . Genera! Misoonduct 

Date: 


To: 


From: 


Re: Notice of Cbarges and Adminislrative. Conference 


Following my illvestigahOIl, and ill acoordance with The University of Montana Stud cot Conduct Code 

Section V P.2.b., this is the. notice of cbarges against you. 


Date and nature of incident: 


Sectioll of Code Violated: 


Recommended Sanction(s): 


You are required 10 attend an Administrative Conference regatding these charges at the following date, 

time and place: 

The pnrpose of the. Administxative Conference is tn advise yOU of the. Srodent Conduct Code rules of 
procedure and tn provide an opportunity for informal xesOlution of the.matter, ifyou desire. However, 
you are not requin:d tn IIIlIkc any response at this conference, and yoU may proceed to University 
Court lifter the. conference ifyou COlIIeSt the. charges or the. sanctions. You may bring a parent, 
guardian, ASUM mpreseoutive, or other counsel with you to the conference. 

Ifyou do not appear for the. Administrative Conferenu, the al\cgaJioos in Ibis IlOtice of charges will be 
accepted as lrue. and the. sanctions specified will be lmposed. 

c: Vice President for Student Affairs 
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ACADEMIC MlSCONDUcr 

t 	INVESTIGATION 
Cou!;we Jnsttuctor: 

• iIlf_ aIUdeDt ofcIIatp aad ~vldeoce 
• iatormI sIUdoot of roles of procedure 
• allo.... 1IIldeat Io ....poad 10 ~ 

'1adica&c8 posalble lICaIIemic pc:oa/I:y and Unlvenily ~ aad a11ow:s ~ 


• may CODSUit wilh departmeot cIlair Ilf academic dean 

0iliiii0:0 judameaI and deImnines: 


OR ACADI!MIC ANOIOR llNlVERSlTY SANCl10N 
PBNALTY RECOMMENDBD 

n. REVIEWOFUNlVERSlTYSANCDONBY ACADEMIC DEAN 
iasInIclor: 

• hIforms SIDIIIlot ill wri!illtl 
• propama wtIIten SIIIIIIIWY tot al\ldent aad I<:lIdemic dean 


A<:adomic Dean: 

• reviewt evideoce 
o cOllldllm in1!IItviaw. 
• review.llllldeat'J dl.sciplbwy I"OIlDRI 
• nWcu jlldgmllllt I11III dea:rmines: 

INO UNIVERSITY SANCl10N I OR ! VNNBJISITY SJiNCl10N IMPOSBD I 

I =~--G.~~'~~:~ICaM ClOsed I • I SIUdenI'""""fI! I [s"";'"i not accept I 
laolom. 

m A.PPEAL TO ACADEMIC COURT I,If swdellt does lilt admit 10 cIIarg. or cb:s DOt!!CCOpt ~ peII8ll)' Of 
it,111[;11 r&J r&1 UDi::':smdemaw>al& W~~CWlL AcadelmcC-C 

• inf_piIIies of 1IccIaI0II 

rv. REVIEW OF ACADEMIC COURT DECISION BY PRESIDENT 
~ 

it approves decision; 01' 
• 0 __ da::l8ion 
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......_-- .............-._-_.__ .. _- -. ----------, 


GENERAL MISCONDUCT 

I. INVESTIGATION 
investigative Offu:er deliJll8llld by Vic:e ftuidem for SIUdeot AffaIts: 

• den!nDI.... facti of iI1cidellt 

.;"rom.. SIUdant ofcbarp: ODd evideoce 

• JIIforms SlUdenI oflIIkII of pmc:edImo 
• clio- SIUdenr lO nospood lO cbar:f.es 
• illdicales p"••i1lle .-Iiom ODd allows response 
• coasuIrs wilh VICe 1'IuideIIt for SIOdeoI AfIiIln 
• mlkMjudgmeDl ODd deI«miDics: 

OR SANCI'JONS 

n. ADMINISTRATIVE CONFERENCE 
IfstudeDl does DOl admit ID cbarp: 01' does not accepIllllleliOll, lnvcsIiptivc Offi= 
t:q>OrtIlD VICe Ptosident for SIUdeot AfIiIln. who -a-III admInisInul.coffic.... 
The Administtative Officer: 

• tcYicws report 
• n:commcnds: 

NO FURIHIlR ACI10N CONFlIItBNCB SHOOLD BB CONVIlNBD 

0I'fiI:e<: 
-lets up wuf&OIlCO 

• consWu wid! Vice President 
for StudeDl Affairs 

Alecof_ slUdeat: 

IV. REVlEW OF UNIVERSITY COURT DECISION BY PRESIDENT 
ftuideat: 

• approves deciskn1i or 

• ovenuI .. decision 
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D ..... oISlud_ 
The Ul1iv<mIity ofMonIalla 

MUsoul.a" McnI:arut 59812-3888 
Phone: (4.C6} 24.3-6413 

FAX; (4.C6) 263-S293 
Email: ClwIeo.C~u 

March 27, 2012 
Confidential Material 

Dear 

Thank you for meeting with me recently to discuss the allegation that you had 
violated Section V A,18 of The University of Montana Student Conduct Code. I 
have found a evidence to support the allegation that you raped 
a fellOW student. at her apartment 00_ 2012. 

My finding Is based, in part on the following evidence: 
• 	 Con1rary to your repeated assertion, text messages between you and the 

victim prove you and the victim were more than mere acquaintances 
• 	 Your previous misconduct in your University residence hall 
• 	 Your assertion that you and the vii;tim had jointly initiated getting together 


'the /'light of the,rape;, a copy of your text f'1lS~age to the victim clearly 

proves you initiated th, ~ee~ng, - , "'" ' 


" .'. 'Your assertion, the: television in thema,n room of the victim's horrie was 

. playing at normal volume; asyol.rknow. tWo witnesses have testified 
othelWise 

• 	 Your assertion that the victim reentered her bedroom after she had exited; 
as you know. two witnesses have testified otherwise 

• 	 The complete and immediate cessation of your friendship with the victim 
following the night of the rape 

• 	 Your failure to attempt to retrieve your watch that you forgot at the victim's 
hotlse, despite your assertion that watch had been a present to you from 

Appropriate sanctions for this type of violent physical assault are: 
1. 	 Immediate expulsion frcm The University of Montana 
2. 	 No further access to any University property or University-sponsored 


activity at any time 


You have the opportunity to accept or deny the charge of having violated the 
Student Conduct Code' and/or to accept or not accept the sanctions. If you deny 
the charge and/or not accept. the SSI'Ictions, you have, the right to an ' " 
administrative con~rence with the Vice President for Student Affairs, or her 
designee, and a hearing by,the University Court. Please indicate how you w.ish to 
prooeedby signing on the appropriate line below. " EXHIBIT 

Page 1 of2 	 \ ---.-J'f­
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I 

March 2012 letter continued, Page 2 of 2 

\, ~ to the Charge of having violated the Student Conduct 
Code, as enumerated hereln, and accept the sanctions previoU$ly described. 
Signature: Date: ______ 

~~!!¥Ui11! to the charge of having violated the Student 
and/or sanctiOns 

me by Wednesclay, Aplil4, 2Q12. 
questions. If you do not respond 

by the specified date, the charge will accepted as true and the sanetlor\$ will 
be imposed; no appeal may be submitted later. 

~ 
Charles Couture, EdO 

Dean d Students 
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PAOLI KUTZMAN, p.e. 
A~IIrLAw 

2S7 Wm FROHl' S'IRI!In'. SIJI'IlIADAVIll R. P-.. PAV!DPMlLl@w.ou-UW.COM
P.O. Box 8131JOlIN A. K\1I"Z.IoIAN* IOllll"~U-UW.COMM'I.!sov!.A. MONW/A 59802P!mJp C. SIrAoWlClt PlllLll'Sl!AllWJ@w.ou-l.AW.COMPRom: 406-542-3330 

FAX: 406-542-3332 

Aprll24,2012 

Dr. ThlIresa BnInch 
VICe Pnlsideot fur SI:Qdeut Affairs 
umVlll'Sil:y ofMontaDa 
MainHa\l 
MiSIlOUla, MT 59802 

RB: 

Dear Dr. BElUlI:h; 

I hope you will accept these I1IIIIeI:ials I am providing with this letter on behlllf of._ 
I haw Iumd-daliven:d this to you at the administrative meeting scheduled in your office 

lit 1;30 p.m., this date. What I have a.ttaehed includes the fuUowing: 

Mmy of these lettersldocumeots were provided to Dean Couture Ihtough David 
Arouofsi:y. Dean Couture told me he n=t.Jeived!hom, but would DOt make them a pm ofbia file 
because they were "irrelevtIl:It." These letteI:lI were provided to Dean Cou1ure to help explain the 
type ofpersw is, his backgromJd and upbringing. I hope you will accept Ibem IS being 
relmmt to Ihis w:ry important lllIIUcr. 

Lest there be confusion on the timing of this 
schllduLed the week befure m:eived the init.ial.letter 

the I!Yeot was scheduled prior to Ibis aIlepion 

~~::~=~ ~~~~nM~) 
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Dr. 1'IIaNM ikaDdJ 
Apdl14.2012 
l'qe2 

Additionally, I need to mnpbasize and reilerate myobjedi.ons to the burden ofproofthat 
the Uniwnrity presently \lIilizes. A ~ ofthe evidence standard was stated to be the 
appropriIIIc burden ofproof pursuant to the Offil;e ofCivil Righlll "Dear Coll~' 1etterof 
April 4, 2011. However, this burden ofproofbas never been pablillhed,. mare importaDtly, bas 
never been adopted by the University ofMDntana. 

I understand ther:e l11'li proposed cIIanges to the Student Conduct Code to reflect the new 
burden ofproot: However, when this CII!Ie bepo, and to my knowledge, to this day, the 
Uniwnrity ofMontaIIa StudeDt Conduct Code provides III follows: 

Student Conduct Code proceedings axe administrative proceedings 
and 00 not fullow formal Riles ofevidence applicable in judicial 
~ngs. However. the aocu7ed '!!Idem nmst rgve due 
P""M'" and the Univemi!;v bas the bnn1m ofproof to estah!lab I 
violation by cleat and f,!)nyinclng evidence. ... 
Tho burden ofproof is on the Uniwnrity to establish violation of 
the Student Conduct Code by clear and convincing evidence. 

The University bas had plenty oftime. aIm.ost a year. to amend illl Student Conduct Code 
to call fur the prepondennce ofevidence standard inalleged sexual assault cases. It bas not done 
so. This is so even ftIougb the Uniwnrity ofMonlllna bas its Student Conduct Code on its 
website, kept in 1111 ele\llronic fashion. It is not my responsibility not' my client's responsibility to 
determine what the burden ofproof is other than looking at the clear statement and promise ofit 
in the Student Conduct Code. The April 4, 2011 "Dear Colleague" letter from the United States 
Depaxtm.ent ofMmation Office for Civil Ri&bts (OCR) is not mandatoty, but, is a "significant 
gllkhlllcedocument" OCR Idle!: m. I. Further, and most impOrtantly. the OCR letter is 
goo.erated "to provide IlICipients with infurmation to IlIsist them in meeting their obligations, and 
toproyidemrmbeg ofthe public with wm,ljon abouttheirright...." OCRleUcr m. 2. 
Clearly, this 1IIlIt dausc is vitally important here; my client bas substantial rigbt and need to be 
notified of the burden ofproofhe faces. Notice ofthe preponderance ofevidence burden of 
proof was vc:tballyconveyed to my client on 2121112 byDean Couture. This burden ofproofbas 
never been adopted by the University nor bas it ever been lIIUel.lded into the Student Conduct 
Code III the policy of the University and notice bas never been given oflhat cbange. Adoption 
ofthis new burden ofproofC8IlIIOt be done "on the fly." In fact, Judge Ban noted that the 
·'Slildeot Conduct Code should be modified to reflect this lower burden ofproof fur these sorts of 
violations." Investigative Report 1131112. 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 94 of 281



Dr. 1'IIenaaBnmc:h 
April 24, 2012

'.3 
The UniversityofMontana Student Conduct Code provides for ocr:taln procedural 

protedionll_ these are promises the University baa made to the students through the adoption, 
dissemimwon and publication of the Code. Chiefamong these promi8es is the requisite bw:den 
ofproof. The University baa formed a COIItJ:act with _by promising that the 
University's bIuden is to prove by clear !If!!! !l!l!DIipsipg evidellce a rape 0CCUfI:!.ld. This burden, 
as you know, is defined as "reasonable certainty ofthe truth; the truth of the filets asserted is 
bigbly probable."_did not rape the IlCCllser. I respectfully ~that you ask )'OUrIIeIfwhywould 
_ risk hill entire Iiii:I and the li_ofhill tlmIily by QOIDJDi.tting sucIJ. a violent act when he 
has never done anyth:ina even remotely close to Ibis and weH-knowiug that the _'smale 
roommate was only a matter ofa few feet outside her bedroom door. Please read the accuser's 
aeverallltatemcmt.s she has made. In theIre, she ~ direct claims of responsibilityfor the 
ewnt.s which 0CC!.Itred inher bedroonl. the eveIIiDg o_7.Q\7.. with her stalement.s that 
she is responsible and that she save mixed signals, the lower,1IlI8dopied ~ce 
bunlenofproofis not met. 

Dean Couture's Mm:h 27, 2017. letter stales that he has made a finding ofrape, based, 
"inIi~1I!I.,on sevm!llisted finding$. In a telephone call with Dean CouI:unI on April 9, 2012,• asked fur any addi1ional evidence Dean Couturerelied on to make hill finding because be 
stated his finding ofrape was based, in part, on the bullet-poinrs in the letter. Dean Couture 
provided nothing else to explain the additional evidence on whicIJ. be may have relied. Dean 
Couture'sUsting ofthe"'evidence" be has relied on to find a rape oceun-ed lIIGIIly amount to 
lIUbjectivevu1ue judsmmts that do not rise to the level to justify eltpelling a student and ruining 
his life. 

Dr. Branch, I have also requested oopies ofa statement given by_and 
Dean Couture's notes be made during thep.mcess. These docnments are~gatory 
tile to us. I was 8UlIlIII1Irily told these docwnents would nol be provided 

was not going to be used already has been) and the Dean's 
again. 

_ and I very mucIJ. appreciate your thooghtful COIl8i.deration ofthis serious matter 
and oftbese materials. Both ofus have reviewed infonnation regatdiJl& the importact work you 
undertook on these issues in Ame8and at Iowa State University in your positioo as assistant ville 
president for student affair.I. It is with that Jcm)wledge that we respecttbllyrequest you to reject 
Dean Couture's finding oftape rema!n at the acIJ.ool he cherishes and assist 
you in any way on an edIu;ational program on our campus to increase awareneas and addreas 
these very serious issues. 
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DRPfmmi 

Enclowml 
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CHARACTER LETTERS 
NOT ATTACHED 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 97 of 281



Dean of. Students 
The University of MooIlma~lrThe~.·'of Missoula, MontaN S9812·3888\ Montana Phone: (!Ill6) 243-M13 

FAX: fa) 243-5293AprIl 27, 21»2. Email: Clw:les.Cwture@lull\Olllal.la.eau 

,.,. you 1aIQw. Dr. T8f8S11 Bf'anch, Vice President tbt Student Allalrs, has denied YOlJr appeal of my 1Indlng and 
llICO"ot18l1dild siInc:Iio!1s _led It> your disciplinary case. You indicated you want It> appeal to the Universily Court. The 
Unlverslfr Cllurtthall_ It> hear yooraP\lSllI prior to the end of the semesler, You wiU soon me notified regarding time 
and 11-gf the.headrlg. Ali you know. a copy of all pertinent docUmenlllrillaled to your case was previously provided to 
you anct)lDu(alIomey. 

Member! at the UntveCJlbt Cgurt .e: 
undeqacluala student 

t_ fIo<",UV (!lI\ema!e) 

faculty (OA matemily leave) 


:uncletlJl'8dlJahI·$ll.Jdent (altemate) 


',' 

you-lhIil be noIified in advance of the University·Court hearing if thare are to be additional witnesses, and you shall be 
pi'Q'Ikled I copy of any'addlUonai evidenUary dOcuments gene<aled prior to \he University Court hearing. 

Please hIM no COI1Iac! of any !<Ind, Including Itlird party, with any members of the U~slty Court Of any of tile Univsrsity's 
wttnesses, 

EXHIBIT 


J---",lO_
Charles Co\JtI.n, EdO 
Oean of Students 
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PAOLI KUTZMAN, p.e.
A,...,....,., ~ LAw 

257 W...,. PllONT Sneut, Burrs A 
DAVIDPAOlJ@l\\OU-tAW.<mI 

p.o. Box 8131 
_l1I2MI.tI@"""LH.AW.Cl)lllMlssouu., M-...59802 
~@!'A<lLH.Aw.Cl)III

PHONI!: 406-542-3330 
PAX: 406-542-3332 

CONQDENl'IAL 

May 4, 2012 

1'!:IlIidIIlt llo}'lle C. Ensstrom 
Uoivuaity ofMOQtana 
Uoivuaity Hall 109 VIA IIMD-IlELMRY 
1'heUniversity ofMOlltaaa 
Mis8oubI, MT 59812 

Ito: StLldlmt COIlduct Code Prooeedings J\.fllIII~ 

Dear President BIlgsIrom; 

Pint let me say bow mud! I ~ your wiWnglY'''1 to meIIt with my client's 
pIIl1IIl1lI, wheo.lhey were in MiasouJa hdping their SOD. They very 
m1lCb. appnciated tbI: lime as well. 

AIl)QI bow, (have be=! assistiJIg my cIien1. wilh dle JIl'OOC&'I initiated 
aaainIt him by the UIlivcrsity p!BlIU8IIt to dle Unive:rsityofMomana Student Coodw:t Code. This 
pl.'lXeUhIIs bmI wdomjued and IIIinted by SIIIious flIilun=I ofdue process and thndamenial 
/lrinvIss, 8lId by...,at«l and OftiOing:fail_ to comply with dle specific p:ovisions orlbe 
SlucIeut ConIluct Code illJClt: I write to notify you of IhI:sc serious iasuea and ask you to remedy 
!him !lOW befbre lIllY 8Irtherviolations oecur, by relieving Dean Couture amll;)avld Aronofilky 
of !luther ~ty for this 1IIlII:ter, !lSS!!Mipg fuH authority over it younelr going forward, 
BOd atarting the prooeu over with a truly jmpsrtW lqnCkllIatiVl:. I must abo respectfully ask . 
)'Ou!lOt to iallOlve Dean Omtureor David AroDofilty due to my wn.eem. for CIlSl.II:ing complde 
oonfidemiality. 

~III!!!!I!II~"This is me, on 
"pi; off the tradI:" 80 r would !lOtbe "rim Dvct bythe 0II00IIIins train." The evCIUs to dale, in 
COIIIlICCtion with th_1tIItemeIIi8. give ample reason to fear this tainted process is DOW movin& 
toward a fureordained COIlchL!don. I would make these samelll'JUlllenlll if the client were a 
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PteaillcatRn)<:cC. EaasItIlm 
5I4f.!()12 
l'!p2of6 

The N1e oflaw, due piooess. and fai"""", apply cque.Ily 10 all, 

Dean Couture llOIified of these proceedin. by letter d.Ied 
__2012. The leIIer.susgestedhe OOD8Ult1hepoblished Student Coocbtd Code. We did 

tIWI. The letter aI.so W"fIII"l DOt 10 dilIo::IIu !he ....,wtio. against him with anyone aod 
dIIIt any "fililunI1o comply with !helle directives wOllld mult in your illllltedislillIlrta.., from 
!he llllivendty" (empbasia added). I confmed by telepIlomI with Mr. Aronofsky about my desiN 
10 begin investigatins1he lIlIIIter, iDch1dina intel'Yiewini witnesses. Mr. AIoaollity Iold me Dean 
Coututo bad used !he wrong notifical;jonleU« and bad not inIlmded 10 prohibit witDess 
intI!rvieIn, bot that _ should not try 10 interview 1he complaining witness. See attacbed emails 
d.Ied Feb:uazy 15 aod 17, 2012. We have respected tbia insm:IetiOll and have ~ tried to 
COIItact her. 

The St\Idcot Conduct Code 10 whidi Dean Couture',.-.,.etter dir~.:t;;tl...~•• 
provided, at dIIIt limo, that it would ordinarily !lOt apply 10 allesed off--campus conduct abscot 
"exceptioDIII cin:umIItlmees," !bat adesignated Uoivc:rait)"official would investigate 1he matter 
inDPP..Uy. aod that1he Univeraitywouldhave"the bmdea ofproofto IIIIIBblisha violBlion by 
dear aod I:OI1viacing evideot:e." However, it quic:kly became appareat !bat Dean Couture did not 
inteod 10 cooduct an ;===00or to compI with !he published StwIeDt COIldut;:t 
Code to which be bad in ~etter._md 1reported 10 Dean Co\lllJ[e'S office fur the initial "illvestiptive meeting'" m 
Fcbnlaty2I,2012.11inmd it sIJoclcina. FortllUchofthemeelinf, the Dean n:ad aloud to WI fmm 
docllmmlS !bat be would DOt give 10 WI or allow us to ",amine Beeause be refused 10 give US the 
doeumenls, mynoteB were going 10 be the only record nd lhad of1he ease Dean Couture 
wu a.MeIllbHns I wrote as fast as I could, but when I asked to have various items repeated !he 
Dean shouted me down and ultimately told US that ifI had any questions I would have to lIIIde 
Ibem ~who would tbeD. Rlay Ihtm to Dean Coutarcr. At another point in this DllII!ting, 
Dean Couture pw:ported to n:ad aloud that a post-incident medical ClfamiMtiOll included a 
finding of"tom leggin•." However, once I was able to see the docnment, it acIItaI1y said "tom 
Icgings" with a quotion IJIlIIk after it I questioned Dean Couture about the fact that he didn't 
read the qw:stion mark. He looked IIIId me and said: "110 what." 

'l'he Dean allO told us at this initial February 21 meeting that he inlel:lded to conduct his 
investigaIion and "preponderance ofthe evidence" standard. He 
leaned torwml IIIId 51 percent" Buttho Student Conduct Code 10 
whidt he bad did not _lion such a standan!, and 
~~y Codec_wouIdbe~~edand~ 
UDder a"dearand COIlVincina evidence" standard. 
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P"..liloutllDyee C. J!DpIrom 
Sl4l2012 
1'..,30{6 

We have since 1eamed of the April 4, lQll "Dear CoIlcap" letter from the Department 
of&bntion, Office ofCivilllijjblll which appan:otly forms the basis ofOean ColIture's 
applieatim ofthe Student Conduf;t Code to Ibi8 oti-cam.pus im:ident and deplll:tUre from the 
pubI.isbed Code's n:peated promises of the "dear and convlndug evidence" staodard. Though 
the "DearColleague" letter does CODtain those provisioDs. it also warns thatboth the &:male 
complainant and Ibe nccullOd male student am entitled to due process. That p:oee:ss n:quires 
"adequate, niliJIbIu, ..brqK.rni4' investigation ofsexual4B8lllllt complaints; IUId further 
requires IlOVen:d colleges and UllfwnJities to "lIdept IIIfllptdtlId grievance procedw:es proviclina 
fur Ibe prompt and equitable resolution ofsex diIlcrimiDation complaints" (empbasis added). 
Despite this, the UnM:mity took 110 steps to amend !he Code in 2011 or early in 2012, so that 
when Dean ColIture comm.eaced these proc«4inp and directed to the fhen.jlublished 
wniDn of the Code, it still provided that it did not ordinarily readl otf-C8WpUII conduct and that 
the "clear and convIndug evidence" at.!mdazd would apply. 

DemooaIraIi.oos ofDean Cout\ll:B's bias apinst_ continued to multiply wi!h the 
passage oftime. AA noted above, Mr. Arono:liik.y confirmed inVt1itiog early on in Ihe case that I 
COIIld ~ the aIleptions. im:luding inl'«vicwin& witn-.provided wodid!lOt 1Iy to 
Q(IIdact the gomplaining wi1Dl:lss. I therefore tIIIained !be services of!l private investiptor. 
BeailIIM' ofthe fact!J oftbiI case, !he complaining witness's male roommate who W\IS ODly a few 
filet away on. tbe other sidcofherbedroom door atlhe!imeoflbe eveat was fIIlobviaus and key 
witne9s. Myprivate invcstiptorbad no name, phone number or fillY contact in:Ibnnation fur this 
potentia1 witness, so he IIppI.'08cl1ed !he J:'OOIIIIlIate at home 2Dk after confirming that Ibe 
compblinina wilDess W\IS IIOt at the home and was not libly to return. The investigator was w:r:y 
camtUI to avoid COIIblCt wiIh the complaining witness. Apparently, tbe complaining witness 
rdumed home and diacoVlRd from her roomm"'As that aprivate investlptor bIId interviewed 
!hem. Ath% Dean Couture discwlsed this wiIh tbe complaining witmsa. he called the investigntor 
at tbe DlIIIIberon. one of !he business c:ads the investiptar lwd I.cft wi!h the l'OOIIIIIllItes andld 
the tbUowingvoice mail: 

Oood momin,g. My lIIIDle ill ClJades Couture, Dean ofStudents at 
the University ofMonlliDa. I was just infurmed that you were­
went to aresidence in Missoula to question fill individual that bas 
ICCIIIIed - aI.tboupJ:I she was not there, you questioned ber 
l'OOIJtDlates I1lgIItding fill alleged rape and wanted to infoan you 
tbat tbe a.:eused studCllt was dIreo;ted not to have filly kiDd of 
contact with the victim. including third-party. That iliavcy 
eerious violation oftbil individual of!be Student Cond\Id Code at 
!he Univenity ofMoIltmaso rm din:cting you to _ and desist. 
The allopl victhn is not willing to talk to you and she has put her 
roommates on IlOIiI:e that they are not III talk III you fIIlymoro 
either. If)'01I't\iI wOIkina fur !he a<:eosed student's attomey. you 
are very more th8I1 welcome to sIwe my phone caI1 with them.. If 
youbave fIIlYquestioos. my l\l.IIIlberis 243-6413. Tbank you. 
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I spoke 10 Dean COl.IIure shoItly afterhe left Ibis wicemail and Iold him I bad cleared my 
Intention 10 interview witnt!.sIIes with Mr. Aroaoliky. I bad even asbd Mr. Aroooliky 10 share 
our c:mails ofthe fact ofmy investigation with the Deeo. Despite this, Dean Couture contimwl 10 
m.ist tbat my atf.eInpt 10 proteM riahls by invI:stiplio,g the case and iuta:vicwing critical 
wilnessesbad IOI11ebow invaded the c:omp1aiuiDgwilneSll's "privacy." 

To have Dean CouhIre act lIB the investi.sator. tDJke the teCQID1!1endation fur puaishment 
IIIKl then prosecute the case ill no way evinces a IIIrudm:e ofimpartiality. The IlOUp de grace is 
!hat he bas now scb~!1l1ed biro""'fu the Uni~s tim witness 81 the Campus Court. 
Specific evidence ofDean Couture's bias IIIKl partiality.:an be fuund ill Dean Couture's 
IreaIlI'em ofthe c:omptamiDs witness wbid1 is in start COIIIrast 10 biB treatmcot ~ The 
complai!riDa witness and some ofher 8IlIIOCiates bave made written statemlllllll !banking Dean 
CWlllR fbr tile com:ern II!d IIIlppOrt (ccmpassiCllIIIId ~ he has abown 10 her. 
These qualities _oot the wade ofan impartial investiptor especially COII:IplIml 10 the trealmem 
be baa accotded Also. Dean Couture spoke to all tmee iDitial witnesses aimultaneo1l8ly 
(accuser. >_ cootmrinatinll tbeirtestimonybefure any lItJItemeQIlIwero 
Iabm. He relayed infutmatiOl1 about p:i« COIIduct tJnvugh the ~to-' who 
ap.tesaed concerns about confidentiality. He lIIlCritic:ally adopted bet stnII.t,pview ofour 
aIIIlwpt 10 investigate the case u an inVllllioD ofherown privacy lIIId·then ordered m.y 
invcstiptor 10 "cease and desist... AIJ early u the second iovClll:iptive m.eeting 011 March 9. 
2012, he 1I:J1d WI be WIllI almldy 'Wnine" towani reoI)!!IIlIcndiDS expullliOl1. AJ Ibat point, 
because we sIill did DOt have copies ofthe relevam documentlI. Mr. Arooofsky suggested we be 
Biven copies ofthe docw .."'''' -Ifwe would aaree not to condIlct any 1Urther witness ~ 
Arly ~ atIorrI.cy will tell you thai witness interviews are iIItrlnsic 10 the American 
system ofjtlstice and part of the obliptinn the attomeyundertakea 10 his client I_Ibeain 10 
tdI you bow di8tw.iIiDg it is 10 be told by my own ahna matar IllIIII CIUlOOt even tty to iuta:vi_ 
witnesses and 10 have my client threatened with adverse c:oJIlIeqllCllllell if I do DOt comply. Due 
process requires INJth access to the documents IIIf4 thai we be permitted to do our own witness 
ioterviews. We are DOt supposed 1I:J have 10 sacrifice one rigbI in order to exercise lIIIDtber. 
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PI1OIiIIeII! ~ c. Eopa:om 
SI4I.1012 
hfl5of6 

My diem has both a property iDtere8t and a hllerty in1:en:at inbaviIIi1hia investigation 
and lilly proce:ediDas condvcWIlICCOl'diIIs to the O1tly written Sludeut Conduct Code the 
Uoivmitybotheml to pubW!b. befoN the The Dcpadnumt oCEducation did 
oot K'IId its April 2011 "Dear Coneague" 8Ild in lIllY event tbat leIteI" did DOt 
autmnatically 8IIKIDd the student eomluct eode ofevery coUeae or IIDivenity in the United. states. 
Dean Couture IlOlllICiauaIy 8Ild delibcralllly reftll:l'ed 118 to the Code 118 it existed ~ 
201l.. If~u permit Dean Couture to ipn the Code and make lipnew rulos on the'"'1lf,'iiiiii. 
ptesCiIII.y 1l}'iDa to do, you will be deprivieg my c1ieIll ofbis property and h'berty interasb 
without due prt>CeU oflaw. In a similar case, the federalcomt fOr the f!asIem DisIrict of 
Tennessee exp\ained that the plaintiffstudem's: 

""..m01l8 """tq' 011 the W IbR! he belimd, !hat he won!.! Kmd 
III the tim.. fur a discjpljnmr h"'Pins arose. be mtifW to the 
Tl!!'J!l!'!i! olltti!!6i!l in the Uaiymjty's matm,l.. l'Iaintif13 argue tbat 
the Ullivl'll'lJity did not liw lIP to its OWl! j!llICCdIlrea in many ways, 
and that ~ "deficiencies" were sipificant to the point tbat they 
could have ~ theouk:Ome. 

DefaIdant's argrmumts as to the Court'a powers ofr.view Sean to 
1'q!BI'd its disci.plUw:y Pl<""""'ings as quasi-judicial proceedings 
entitled to adJitratinn-lilr.e detbreoce and immuoe fi:oIXl aU but the 
most cursoryjudicial rmew, IBIher than simple c:laims soUlld.ing in 
conuact aod tort. Thill is an incorrc:et appreheosion of the law. 
CtIritI't& lUll _ • ."lIiib.... tIfJfIIIIIbwbI_adpai­
CIRItI'tId NIIIIH III tit. ~ II/die"._ nltdd III dHl 
~If'IICedlIItA Itllt wII_ __prwllHbrp /mIo1N 

1It:IrUIl~ lIS UJIFtIA41l1.akbrg"""~
JlUltpIWIIIS. tIte CtIfII't'" ~ _ _ IfIIIIY~. 

!ItJe P. UIItv. a/1M South, 4:09-CV-62, 2011 WL 1253104 (B.D. Te.on.. Mar. 31, 2011)(lIIDphasill 
added). See abo HaJJ v. UiIlveI'8i9' a/MUllllUota, 530 F.Supp. (D.Minn. 1982)(notins sI"dent's . 
prop:ty inter.... in continued attendanee. findingtbat proposed exclusion ofplailltiffwas mote 
like II discipLinaty actiOII than 811. academic decision, 8Ild grlIIIling injunction n:quirlng defeIldaat 
univcnity to IlOIDPly with its astablisbld and published 8lhl.etic eligl'bility criteria) • 

• ~~,!!/() believes that be sIIould be entitled to the process outlined In the Sbldent 
Coaduct Code. Primarily, be accorded the impartiality and due p~wbid1the Code speab 
to and pantees. Clearly, ~ the UDiversity to mUow the O1tly adopted and 
published borden ofpt'OOf- clear and convincin& evidence - that exists. Last night IlpOke with 
Mr. AroDofiIky about Campus Court sdIeduling. Earlier I had aent him an email stating the May 
10 and II dates DO Jonaa: wete aVllilable fix me. I had DOt heard a response &om him when I 
propoeeddatason Monday. Heindica.ted thehearing date had ~ set fur May 10. Neithermy 
dielltnor I haw received such notice. (5 working days is reqWr.i fur noti.oe under the Code.) 
Importsntly, rm unavailable and several. ofour witnesses are unavailable tbat day. Also,I have 
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just IfJlll'l.ll:ld Ar0n06ky told me last night he 
would WOlk on this him. 

Pn:sidcm EDptrom. it is fur these NIISO!lS !bat I believe !he proeess Dean Couture has 
IIIIII:libaled in this casehas denied my client due process on aIllbcse poiuls. The process is 
iIrettieYlIbly brokea, drips wiIh partiality and prccIet:ermiDat and lacb simple lilimess. Please. 
IISSIII1lejurisdiction ofthis cue aod appoint II truly impartial ~ve and a1low us tx:I start 
!his ptIlI:eIIS owr, with the 0IIiy adopted IIId pulHisbed burden ofproofthat exists at tile 
University. . 

I am IWtIfiablt Itf'j time to meet wiIh,ou. OfCO'QrSe, time is of~\e\c Ili!iStmee Thank 
)'Ou. 

DRPImm.i 
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FILED 

NAY D92012 

PATRICK E. DUFFY, ct.ERK 

~ CEPUTY CleRK, MI!lSO'JlA -' 

IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, ) CV 12-77-M-DLC 
) 

Plaintiff, ) 
) 

VS. ) ORDER UNDER SEAL 
) 

TIffi UNIVERSITY OF MONTANA, ) 
) 

Defendant. ) 

---------------------) 
IT IS HEREBY ORDERED that a hearing is set in this matter for 

Wednesday, May 9, 2012, at 4 :00 p.m. at the Russell Smith Courthouse in 

Missoula, Montana. The purpose ofthe hearing is to address the Plaintiff's 

motion for a temporary restraining order. 

IT IS FURTHER ORDERED that the Plaintiff shall serve upon the 

Defendant a copy of this Order together with the Complaint, all motions, and all 

supporting briefs and affidavits filed in this matter. Such service shall be 

-1­
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accomplished no later than 12:00 p.m. on May 9,2012. 

The Clerk of Court is directed to immediately notifY Counsel for the 

Plaintiffofthe entry of this Order. 

DATEDthis 0 day ofMay, 2012. 

Dana L. Christensen, Judge 
United States District Court 

·2· 
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1IIIi Verizon 3G 2:09 PM 


I saw him today just to talk 
. about the progress but Jim 
, going to call him tomorrow 
. and tell him 11m going to 
, proceed w the charges 
• then I need to write a 

letter stating exactly what , 
happened 

.. 	 He said if I want to press 
charges its all on me and 
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, He said if I want to press 

· charges its all on me and 


that he will take care of 

; everything :) he also said 

• he would do everything in 

· his power to convict ! 


. 
him bcuz he is on my side f 

f 

! :) . ) 
<~----------./ 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 110 of 281



Randy I. Cox 
BOONE KARLBERG p.e.
201 West Main, Suite 300 
P. O. Box 9199 
Missoula, MT 59807·9199 
Telephone: ~406) 543-6646 
FacsImile: 406) 549·6804 
rcox@boone arlberg.com 

Attorneysfor Defendant The University ofMontana 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHNOOE, Cause No. CV-I2-77-M-DLC 

Plaintiff, 
DEFENDANT'S BRIEF IN 

v. OPPOSITION TO PLAINf'T''I1RF''''''F''S 
REQUEST FOR TEMPORARY 

THE UNIVERSITY OF MONTANA, RESTRAINING ORDER 

Defendant. 
FILED UNDER SEAL 
PER ORDER UNDER SEAL 
OF MAY 1),2012 

ARGllMENT 

I. THE LEGAL STANDARD FOR A PRELIMINARY INJUNCTION. 

The standard for issuing a Temporary Restraining Order is identical to the 

standard for issuing a preliminary injunction. The plaintiff must show either "( 1) a 

likelihood ofsuccess on the merits and the possibility of irreparable injury, or (2) the 

existence ofserious questions going to the merits and the balance ofhardships 

tipping in its favor." KajJw v. Hagener, 176 F. Supp. 2d 1037, 1040 (D. Mont. 2001) 

(collecting cases). "These are not two separate tests, but the outer reaches 'ofa 

1 
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single continuum.'" Goldie's Bookstore. Inc. v. Superior Court, 739 F.2d 466, 470 

(9th Cir. 1984). See Central Montana Rail. Inc. V. BNSF Railway Company, CV-07­

120-GF-SEH (Dec. 28, 2007) (attached as Exhibit A). 

What is essential is that "[ u]nder either formulation of the test, the party 

seeking the injunction must demonstrate that it will be exposed to some significant 

risk of irreparable injury." Associated Gen. Contractors o/Ca., Inc. v. Coalition/or 

Economic Equity, 950 F.2d 1401, 1410 (9th Cir. 1991). In other words, "[a] plaintiff 

must demonstrate immediate threatened injury as a prerequisite to preliminary 

injunctive relief." Id. (emphasis added). 

"At the preliminary injunction stage, Plaintiffs have the burden of proof." 

Preminger v. Principi, 422 F.3d 815, 824 n.5 (9th Cir. 2005); accord American 

Passage Media Corp. v. Cass Communications, Inc., 750 F.2d 1470, 1473 (9th Cir. 

1985). This burden of proof is high. The U.s. Supreme Court has held that "a 

preliminary injunction is an extraordinary and drastic remedy, one that should not be 

granted unless the movant, by a clear showing. carries the burden ofpersuasion." 

Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (emphasis in original). 

DUE PROCESS RIGHTS ARE NOT VIOLATED 

• 	 Due process requires notice and the opportunity to be heard. E.g. Flaim v. 

Med College o/Ohio, 418 F.3d 629, 636 (6th Cir. 2005) (due process is 

satisfied where an accused student is given the right to make a statement, and 

present witnesses at a hearing in his defense); Paoli v. Delaware Tech. and 

Comm. College, 2009 WL 2753302 *3 (D. Del. Aug. 27 2009) (student 

accused ofoffering drugs to a teammate was afforded due process where she 

received written notice ofthe charges and an opportunity to present witness 

2 
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testimony, cross-examine witnesses and have a representative present at 

disciplinary hearing). 

• 	 The University ofMontana's Student Conduct Code exceeds the requirements 

of due process. See pages 25-30 ofThe University of Montana Student 

Conduct Code (attached hereto as Exhibit C). 

• 	 In accord with the Student Conduct Code and his right to due process, Mr. 

Doe has been afforded the appropriate due process. For example, he received 

formal notice of the allegations brought against him; he has received the 

DOS's entire file; he has received a list ofwitnesses expected to testity at the 

University Court hearing; he has been afforded the right to have two sets of 

counsel present; he has the opportunity to be heard and present his own 

evidence. In the event Mr. Doe disagrees with the outcome of the hearing, he 

then has three additional avenues from which to appeal (to the President of the 

University, the Commission ofHigher Education and the Board ofRegents). 

Plaintiff claims that his due process rights are violated by application of the 

evidentiary standard required by the Office for Civil Rights of the United States 

Department ofEducation. (Complaint, n 16-18.) 

• 	 In order for a school's grievance procedures to be consistent with Title 

IX standards, the school must use a preponderance of the evidence 

standard (i.e., it is more likely than not that sexual harassment or 

violence occurred.) Dear Colleague Letter, Office for Civil Rights, 

p. 	I I (Exhibit B). 

3 
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• The Ninth Circuit has held that federal courts are to provide deference 

to an OCR letter. Neal v. Board a/Trustees a/California State 

Universities, 198 F.3d 763 (9th Cir. 1999). 

• 	 Policy interpretation by the OCR is entitled to deference. Oilier v. 

Sweetwater Union High School District, _ F. Supp. --' 2012 WL 

424413, p. 16, citing Mansourian v. Regents 0/the University 0/ 

California, 594 F.3d 1095,1103, n.9 (9th Cir. 2010). 

Plaintiff's Other Claims - 5 Days Notice and Application to Off-Campus 

Conduct - Are Not Constitutionally Significant 

• 	 The student is entitled to notice and clearly has it. 

• 	 By its tenns, The University ofMontana may apply its Student Conduct 

Codetooff~ampusoffenses 

In "exceptional circumstances" 

• 	 A student "who engages in conduct that allegedly constitutes a 

criminal offense under Montana or federal criminal law and 

seriollsly threatens the health and safety ofmembers ofthe 

campus community." The Student Conduct Code, Section V.B. 

- Alleged rape constitutes exceptional circumstances. A criminal 

investigation is ongoing. 

4 
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- According to the Office for Civil rights, "[s]chools should not 

wait for the conclusion ofa criminal investigation or criminal 

proceedings to begin their own Title IX investigation... , Dear 

Colleague Letter, p. 10. 

Plaintiff Seeks Injunctive Relief Against a Hearing. the Outcome of Which Is 

Uncertain 

CONCLUSION 

For these reasons, Defendant respectfully requests that the Court deny 

PlaintifP s request for temporary restraining order. 

DATEDthi,9thdaYOfMady,~ 

Randy J. Cox 


BOONE KARLBERG P.C. 


Attorneys for Defendant 
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CERTIFICATE OF COMPLIANCE 


Pursuant to Rule 7.1(d)(2)(E), Local Rules of the United States District Court, 

District ofMontana, I hereby certifY that the textual portion ofthe foregoing brief 

uses a proportionally spaced Times New Roman typeface of 14 point; is double 

spaced; and contains approximately 4542 words, excluding the parts of the brief 

exempted by L.R. 7.1(dX2)(E). 

DATED this 9th day ofMay, 2012. 

_/ /? 
. ;;;e;;"L ~=oa==--
ayr.cox;~ ~ 

BOONE KARLBBRG p.e. 
Attorneys for Defendant 

6 

F:lFil..WOIQI0006l00240281.WPI) 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 116 of 281



CERTIFICATE OF SERVICE 


This is to certity that the foregoing was duly served by hand delivery upon the 

following counsel of record this 9th day ofMay, 2012: 

David A. Paoli 

PAOLI KUTZMAN, P.C. 

257 West Front Street 

P.O. Box 8131 

Missoula, MT 59802 


Randy J. Cox 

BOONE KARLBERO P.C. 

AttorneysJOT Defendant 
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FILED 
DEC 282007 

I'AltIlciH!.Il!JFN Cl.EAI< 
8~ • 
Wm aERK. iiiSlJoiiU\ 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DIS'l'RIC'l' OF MONTlINA 

GREAT FALLS DIVISION 

CEN'l'RIIL MONTJlNA l\lUL, INC.. " )
Montana Corporation, 1ndiVidv~lly, ) 
and as a full aes19nee of the STATEI 
OE' MONTANA, of aU jurisdictional ) 
and substantive legal riqhts the } 
State of MOntana possesses against ) 
&NSF Railway Company in this case, ) 

) 
E'laiiltiff, ) 

I 
VB. ) 

)
SNsr RAILWAY COM~NY, formerly ) 
known as The Burlington Northern ) 
and Bants Fe Railway Company, a ) 
Del .. wa .... corpoeation, ) 

} 
lJ&fendant. )

-----------------------) 
. Plaint.iff Central Montana Rail, Inc. ("CMR") haa fJ.lad th1s 

action against Defenqant ilNSI!' l\a11way Compaay ("BNSF"1 seeking 

injUllct!ve relief preventing BNSF [rom either terminating the 

1986 Intsecnange Agreement between the parties or demanding 

arbitration of the parties' dispute over the<construction.o! the 

EXHIBIT
1 

A­
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Interchange Ag~eement.1 The Honorable Sam E. Haddon, Unitea 

states District JUdge, having recused himself in this matter, 

this Court will decide the pending motion for a temporary 

re&trainiU9 orde~ before reassigning the ease. 

The dispute between the parties Can be traced to the 1984 

settlement ngreement between the State of Montana and Defendant 

BNSF. Under the te"",,, of that lIgrelll1lent, BNSF transferred a 

short line railroad known as the Geraldine Line to the State, and 

the State agreed to hire a short line operator to perform rail 

services on the line. The State contracted with Plaintiff CMR to 

serve as the operator of the Geraldine Line. Plaintiff CMa and 

Defendant BNSF then enterea into an Interchange Agreement in 

1966, as WaS contemplated by the Settlement Agreement. The 

Interchange Aqreement establishes a system of payment to CHR per 

loaded car of a fixed amount, adjusted annually for inflation. 

In a letter dated November 16, 2007, BNsr's Counsel informed 

eMR that BNSF believes the Interchange Agreement is terminable 

upon rhirty days' written notice, and that upon terainat10n the 

agreed-upon systetR of payment per loaded car would be replaced by 

a default system of interchange. BNSi further stated that unless 

CKR agreed that the Interchange Agreement was terminable on th03e 

terms, BNS" would demand arbitration to settle the matter. eMR 

responded by latter on December 6. 2001. Although CMR'e letter 

'Plaintiff CHR'& Verified Complal~t $eek~ no rslief beyond the 
issuance of a preliminary injunction. 

2. 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 119 of 281



, 
Case 4:07-cv-oot,_,,·OWM Document 5 Filed 12/28/,- _J1 Page 3 of 8 

is not included in the materials submitted by CMR, it is clear 

that SNSF', understanding is that CMR does not agree with SNSt's 

position regarding the terminability of the Interchange 

Agreement. BNSF responded with a letter dated December 10, 2007, 

in which it demands arbitration under the Interchange Agreement. 

Plaintiff CMR contends that arbitration is not avail~ble 

under the Interoh~nge Agreement and that termination of the 

system of payment per loaded oar is in violation of the terms of 

the Settlement Agreement. CMR seeks a temporary restraining 

order preventing BN5F from terminating the Interchange Agreement 

or seeking arbitration. 

The standards for issuing a temporary restraining order and 

a preliminary injunctiQn are identical. The Ninth Circuit 

recognizee a test which requires that plaintiffs demonstrate 

either Il} a combination of probability of success on the merits 

and the posslb1lity of irreparable injury, or (2) that serious 

questions are raised and the balance of hardships tips sharply 1n 

its favor. International Jensgn, Inc. v, M9troBgund O.B.A" 

4 F.3d 819, 822 (9th Cir. 1993). These two legal standards are 

not dist1nct, but extremes of a single continuum. Fund for 

Animals, Inc. v. Lujan, 962 F.2d 1391,1400 (9th Cir, 1992). The 

required degree of irreparable harm increases as the probabi11ty 

of success decrea5es. rriend~ 2C Clearwater v. McAllister, 214 

3 
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F.Supp.2d 1063, 1086 CD.Mont. 20021. Plaintiff CMR has not 

satisfied the test on either end of the spectrum. 

1. P!:O!>ah1lity of Slicaea. 011 1:a KeJ:'.l" ­

CMR has failed to show II likelihood of success on the merits 

of the underlying clai~ because it haa not demon~trated that 

BNSF'a planned actions are in violation of the Interchange 

Agreement. While no underlying claim is explicitly set forth in 

CHR's Verified Complaint, the Court assumes a'claim for breach of 

contract relating to the Interchange Agreement. Paragraph 15 of 

the Interchange Agreement, signed by both parties and dated June 

30, 1986, states in unambiguous language that the Interchange 

Agreement remains effective "until tel:lllinated '" by thirty (30) 

days written notice by either party to the other party." 

Paragraph 14 of the Interchange Agreenent states the parties' 

agreement that any dispute over the const~uction of the 

Interchange Agreement will submitted to arbitration, and sets 

forth a detailed procedure for choosing the arbitrator or 

arbitrators. BlilSF's actions appear to he in compliance with 

these provisions. 

CMR arques to thl!O contrary. Regarding the temination 

clause of the Interchange Agreement, CHR contends that it is void 

becaUse the Settlement Agreement incorporates some of the terms 

of the Interchange Agreement, including the payment term, and the 

Settlement Agreement contains no termination proviSion. Section 

9.2 of the Settlement Aqre<illllent 	 states in part, "The State "\lrees 

that 	it will require its short line operator to enter into an 

4 
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agreement for the interchanqe of railroad care with [SNSr] in the 

form and substance attach~ hereto as hfPENDIX 'B'.# 

flaintiff CMR has not included Appendix B to the Settlement 

Agreement, and so the Court is unaware of the content of that 

document. If the Court assumes that AppendLx B is nothing more 

than an unsigned copy of the Interchange Agreement, then the 

Settlement Agceement does not clearly prohibit termination Of the 

Interchange Agreement, because the Settlement Agreement 

acknowledges that the required agreement for intecchange will 

take the form and substance of Appendix B. The Court has no 

basis upon which it can conclude that CMR is likely to succeed on 

the mecits of its claim relating to the termination of the 

Interchange Agreement. 

CMR's argument that arbitration i" unavailable under the 

InterchanGe Agreement offers even less chance xor success, CMR 

relies EIIlti~ely on an Order dated January 31, 2001 in &MIL.'£.,. 

llNH, C\I 05-116-GF-RKS. That case deals with an alleyed breach 

of the competitive rate agreement contained in the Settlement 

Agreement. It contains clai~ for breach of contract, tortious 

interference, and negligent or intentional misrepresentation, all 

of which arise out of dealing under Settlement Agreement. BNSr 

moved to compel arbitration·!n that case, relying on the 

axnitration clause in the Interchange Agreenant. The Honorable 

Keith Strong, United States Magistrate Judge, denied the motion 

on the grounds that the narrow agreement to arbitrate disputes 

relating to the Interchange Agreelnent could not be r..ad to cover 

s 
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disputes arising from tbe broader and previoQsly executed 

Settlement Agreement: 

The arbitration clau3e in tbe (Inteccnange Agreement), 
nacEcwly drafted, does not apply to the disputes in 
this litigation which are far outside the [Interchange 
Agreement's] subJect matter. It can be sald with 
positive assurance that there is no arbitration clause 
which applies to the disputes which are the subject 
matter of this litigation. 

CHR v. »NSF, CV OS-ll6-GF-RKS, Doc. No. 39 p. 8. 

Judge Strong's denial of !NSF's ~otion to arbitrate dispute3 

ariSing from the Settlement Agreement has no bearing on this 

case, which involves a dispute arising from the Interchange 

Agreement, the very document which contains the arbitration 

clause. CMR has not demonstrated that there 1n anything improper 

in SNSF's invocation of the arbitration clause to settle the 

parties' dispute over the meanins of the termination clause in 

Paragraph 15 of the Interchange Agl:eement. It does not app"",r 

likely that eMF will prevail on the merits of its claim relating 

to the arbitration clause. 

CMR hae framed the dispute before the Court to present two 

poSSible types of injury. If CMR agrees with BNSF'a reading of 

Paragraph 15 of the Interchange Agreement regarding termination, 

CHR can avo1d arbitration but must suffer the consequences of the 

loss of the system of payment per loaded car. On the other hand, 

if CMR refUseS BNSE's interpretation, BNSF will force 

arbitration. The materials submitted by CMR, and in particular 

the letter from aNSP dated December 10, 2001, suggest that BNSr 
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has chosen the latter course and wilL demand arbitration. There 

is nothing in the record to suggest that BNSF intends to 

terminate the agreement or has set a date certain for such 

termination. Rather, it appearS that BNSF has stated its 

position on the availability of termination, requested CHR'S 

agreement with that position, and stated that it will demand 

arbitration if the parties cannot agree. Thus, it is the 

Uinjury" of bein.. forced into arbitration that the Court must 

consider in assessing CHR's motion. 

CMR states that it "will be irreparably harmed if the 

arbitration proceeds and it is forced to defend against the 
, 

action•.• ; and CHR will be irreparably harmed if the arbitration 

proceeds without it and an advel:'lSe award ill entered." Verified 

Complaint at p. 10. Tbe mere fact that CMR may be required to 

partieipat~ in arbitration is not an irreparable injury. It is 

difficult to see how there 15 any injury at all conSidering that 

CMR agreed to a4bitration in Paragraph 14 of the Interchange 

Agreement. CMR has failed to demonstrate that a temporary 

restraining order is necessary to prevent an irreparable injury 

until the matter can be decided on the merits. 

In • Ol<'<l8z: 

Plaintiff CMR has failed to sati,fy the Ninth Circuit's test 

for a temporary restraining order. CMR has not demonstrated the 

probability that it will succeed on the merits of its action and 

dOe& not appear to be at risk of Buffering an irreparable injury. 

Accordingly, IT IS HEREBY ORDERED that CMa's motion for a 

7 
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temporary restraining order (000. No.2) is DENIED. 

IT IS FURTHER ORDERED that this matter is REASSIGNED to the 

Honorable Keith strong, United States Magistrate Judge, pending 

consent of the parties, for all further proceedings pursuant to 

28 U.S.C. § 635(0). A hearing on Plaintiff CMR's motion for 

preliminary injunction will be set by order of JUdqe Strong. 

The Clerk of Court is directed to provide the necessary 

consent forms to the parties upon the docketing 0 his Order. 

DATED this 28th day of Deoember, 20Q7. 

-
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UJlITED STATES DEPARTMENT OF EDUCATION 

OFACE FOR CIVIL RIGHTS 
THE ASSISTANT SECRETARY 

Aprfl4,2011 

Dear Colleague: 

Education has long ilQl!n recognized as the great equalizer in America. The U.S. Department of 
Education and its Office for Civil Rights {OCR) believe thaI providing all students with an 
educational enllironment free from discrimination Is extremely Important. The sexual 
harassment of students, including sexual violence, interferes with students' right to receive an 
education free from discrimination and, In the case of Sexual violence, Is a crime. 

Title IX of the Education Amendments of 1972 {Title IX), 20 U.S.C. §§ 1681 et seq., and its 
Implementing regulations, 34 C.F.R. Part 106, prohibit discrimination on the baSis of sex in 
education programs or activities operated by recipients of Federal financial assistance. Sexual 
harassment of students, which Includes acts of sexual violence, is a form of sex discrimination 
prohibited by Title IX. In order to assist recipients, which Indude school districts, colleges, and 
universities (hereinafter "schools' or Krecipients") In meeting these obligations, this letter' 
explains that the requirements ofTitle IX pertaining to sewal harassment also caller sexual 
violence, and lays out the specific Title IX reqUirements applicable to sexual violence.' Sexual 
violence, as that term Is used In this letter, refers to phvsical sexual acts perpetrated against a 
person's will or where a person is incapable of giving consent due to the victim's use of drugs or 
alcohol. An individual also may be unable to give consent due to an Intellectual or other 
disability. A numilQr of different acts fall into the category of sexual Violence, induding rape, 

'"!be Department hN detennlned tIlat this Dear CoIlea8Ue l.etter 15 a "slj;nlflcanll"ldanee iIocument' under-the 
OIIIee of Manegemenland Bud!lel'S Anal llulletln for Aiency Goad Guidance Practices, 72 Fed. Reg. 3432 
{len. 25, 200n ovuikJbIe ,", 
http://www.whitehouse.gov/site5/default{flles/ombl~ssets/rlguJatmy matters odfj012507 good guidance.pdf. 
oCR l..uO$lhis and o.ther poliey guldaru;e to provide recipients with information to asolst them in meeting their 
obligations, and to p'",,'de members of the publk; with Inform.tlon .bout thelr rights, "nd", the dvll rlghl. I.ws 
and Impl .....nllnc regulalions that we enfo« •• OCR's legal authority I. based on those laws and regulations. This 
'_rdoa not odd "",,",emenlS to oppllcable law, but prvvides Information and ....mples to Inform recipients 
about hoW OCR """Iu_ whelherCOllerad entitIEs ..... <om~with their Ieg., Obllptlons.lfyou are Interested 
In cornmentlna on this guIdance, please send an e-mail with Yflur comments to OCR@eti.gov.orwritetou5atthe 
following addle.., Office for elv. Rights, U.S. Oepartment of Education, 400 Matyland Avenue. SW, Washington, 
OC20202. 
:e Useof the tem1 #sexual har6l5smcnt" throughout this docl"lment lntlude$ sexual ",faience unless othef"Vril$e ootee.. 
Sexu.1 h.r.....,"'" al"" may vic"'te Title IV of the C1v1 Right< Act of 1964 (42 u.SC. § 2000~1, which prohibits 
publl< .mool district. .nd oollege. from discriminating against students on the basis ofSex, among other bas ••. 
Th. u.s. Deportment of Justl<e enf_os TItle III. 

400 MI\RY1.ANO IWE •• S,W., WASHIf'GTON,OC 2(l2Ol-1100 
www.ed.goy 

EXHIBIT 
1MDtpuffmt(trofEducatfott's miumrr Is 'W prom17tri stude"r adIie¥mJerJt amJprepqt/XN'mJo, gk>lxtl tQmpetitlwt 

hrtumrlnfl ~nal e-.au,nCl!.' OM enstHing eqlJDi a«eu. B 
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sexual assaI/it. sexWlI battery, and sexual toercion. All such acts of sexual violence are Iorms of 
sexual harassment covered under Title IX. 

The statistics on sexual violence are both deeplytroubUnc and a call to action for the nation. A 
report prepared lor the National Institute of Justice fOUnd tIlat about 1 in 5 women are victims 
of completed or attempted sexual assault while In college.3 The report also found that 
approximately 6.1 percent of males were victims of completed or attempted sexual assault 
during college.' According to data collected under the Jeanne Clery Disclosure of Campus 
Security and Campus Crime Statistics Act {Clerv Act), 20 US.c. § l002(f), in 2009. college 
campuses reported nearly 3,300 fontible sex offenses as defined by the elery Act.sThis problem 
is not limited to college. During the 2007-2008 school year, there were 800 reported incidents 
of rape and attempted rape and 3,800 reported incidents of other sexual batteries at public 
high schOOls." Additionally. the likelihood that a woman with intellectual disabilities will be 
sexually assaulted Is estimated to be significantly higher than the general population! The 
Department Is deeply conoerned about this problem and Is committed to ensuring that all 
students feel safe in their school, so that tIley have the opportunity to benefit fully from the 
schoofs programs and activities. 

This letter begins with a discussion ofTitle IX's requirements related to student·on-student 
sexual harassment, including sexual violence, and explains schools' responsibility to take 
immediate and effective steps to end sexual harassment and sexual violence. These 
requirements are discussed In detail in OCR's Rev/sed Sexual Hamssment Guidance Issued In 
2001 (2001 GUklonoe).8 This letter supplements the 2001 Guidance by providing additional 
guidance and praCtical examples regarding the TItle IX requirements as they relate to sexual 
violence. This letter concludes by discussing the proactive efforts schools can take to prevent 
sexual harassment and violence, and by providing examples of remedies that schools and OCR 
may use to end such conduct, prevent its recurrenoe, and address its effects. Although some 
examples contained in tIlis letter are applicable only in the postsecondary context, sexual 

I CHRISTOPHER P. kREeSET Alv THE CAMPUS 5e:UAlA$5AULTSn;OY: fiNAL REpORT xiii (Hat" Criminal JUiUte RefereQce serv•• 


0<:1. 2007), .vo/labl. at http:Uwww.ncjrs.l!OlI/pdffilesl/nU/grantsI221153.pdf.Thls study 01.0 found tIlal the 

majority of campus ",",ual.ss.ults occur when women are incapacitated, prima,ilv by alcohol./d. at XYfiJ. 

·/d••t 5·S. 

• US. Departmenl of Education. Office of Post~ry Educat(on, SUmmary Crime statistic< (dat. compiled from 

reports submitted In compliante with the CI"", Act), available at 

bttp:llwww2.ed.g'1Y/admlnsl!..d/Jafl!\y/crimlnaI200'H)9.pdf, Under tb. Clery Act. forcible.leX offen.es are 

delioeda. any ..,xualact directed a,alnst .""Iher p .... on, fortiblv and/or against that pe"",n". will, or not fo,dbly 

or against Ibe 11""00" will where Ihe vlctlm I. iI1capebleof glvins con..,nt. Forcible sex off""... indude forcible 

rape, fordbI. sodomy. sexualassau!t with an object, andfortlble fandllnl- 34 (.F.R. Part 668, Subpt. D, App. A . 

• S<MONE RD.E.. ET ftl." INDICATO!ISOF SCHOOl CruME••DSAFm': 2010.t 104 (U.S. Dep't of Edut. & U.S. Dep't ofJustke, 

NOV. 2010), availabieathttp;lInces,ed.l!9YipuI>!2Q1U20110!12,odf, 

'ERIkA HARllEU.& MICHAEl. R. llANo, CR...EAGAi"'r ....09LE WITH Ot".Jun,., 2008lSu,.au of Justice Statistic,. u,S. Oep't 

of Justice, Dec. 2010), available at bltp:lIbjt,olp.usdaJ gov/<onten!lpublpdf/capd08.Ddf . 

• "IlIe 2001 Gurdance i'll"ailable on tile Dep.rtment', Web site at 
bttp:II\WiW2,ed,gw/about/offlcesliistfocrldocslsbsulde,pdf. this Iotler focuses on peer sexual ha,.ument and 
vfolente. Schools' obligations and the appropriate response to sexual harassment and violencetommitted by 
employ.es may be different from those described In this letter. Recipients should refer to Ihe 2001 Guidtmc. for 
further inform.tIon about employee h....ssmenl of 'tudents. 
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harassment and violence also are concerns for school districts. The Title IX obiillations discussed 
in this letter apply equally to school districts unless otherwise noted. 

Title IX Requirements Related to Sex!!al Harassment and Sellual Violence 

schools' Obligations to Respond to Sexual Harassment and Sexual Violence 

Sexual harassment Is unwelcome cond uct of a sexual nature. It indudes unwelcome sexual 
advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a 
sexual nature. Sexual violence Is a form of sexual harassment prohibited by Title IX.9 

As explained In OCR's 2001 Guidance, when a student sexually harasses another student, the 
harassing conduct creates a hostile environment if the conduct is sufficiently serious that It 
interferes with or limits a student's ability to participate in or benefit from the school's 
prO!ll7lm. The more severe the conduct, the less need there is to show a repetitive series of 
Incidents to prove a hostile environment, particularly If the harassment is physical. Indeed, a 
single or isolated incident of sexual harassment may create a hostile environment If the 
Inddent Is sufficiently severe. For instance, a single instance of rape Is sufficiently severe to 
create a hostile envlronment.'o 

Title IX protects students from sexual harassment in a school's education programs and 
activities. This means that Title IX protects students In connection with all the academic, 
educational, extracurricular, athletic. and other programs of the school. whether those 
progl7lms take place in a school's facilities, on a school bus, at a class or training program 

• nIle IX .Iso prohibit. gender-based harassment. which may Indude octs 01 vernal, nonverbal, or physical 
'lIi_on,lntimldation. or hostility bas.d on 'OK or , ..-<tereotyplng, even II those act, do not inYOlve <Dnduct of 
• sexual nature. The Title IX obligation, di!cussed In thl. lott.,. also apply to gend.,.-based harassment. Gender­
based h''''''''''''"t Is discussed In mOre omilin the 2001 Guidance, and in the 2010 Dear Cllileque lett.. on 
HariWmenl .no Bullying, which J. available at http;llwww2.ed.ggyJabout/o(fices/listJocrlletters/colieaell!l­
201010.1l!!1. 
lQ See, e.g., Jenning. v. Unlv. ",N.C., 444 F.3d 25S, 268, 274 n.12 (4th err. 20(6) lacknowledgil\g that while not.n 
I"ue In thl. ca.e, a sinsle Inddont 01 '""'u.I ....ult or rape could be sufficient to raise a jury questlOl1 aIIout 
.whether a hostile environment ex,sts, and notlne that courts look to ntte VII cases for guidance in analy%ing Trtle IX 
s..ual h.r.ument claims~ Vance v. SpencerCnty. Pub. SCh. Dis!., 231 F.3d 253, 259 n.4 (6th Clr. 20001 j"1wjllhln 
the tontext 01 TItle IX,' student'. claim of hostile ..,111""""""t can .rl.e from a .Ingle incident'" (quoting Dce v. 
Sch. Admin. Dis!. No.llI. 66 F.Supp. 2d 57, 62 (D. Me. 1999111;Soperv. Hobi!n.l95 F.3d 845, 855 (6th eir.1m) 
(explaining that rape and sexual abuse "obviously qua!if[y]as""ev<!re, peNa.we, and obje<tl ...ly offens;... sexual 
ha",ssment"); s~e QI.o Berty v. Chi. T",ns/tAu!h., 618 F,3d 688, 692 (7th Clr. 2010) (In the 11tle Vii context. "a 
smate act can create a itostile environment If It is severe el1Ot.l8~ and instances of uninvited physical contact with 
intimate parts of the body are amOIlS the most severe types of seAlal harassment"'); Tumtr v. Saloonl Ltd., S95 
F.3d 679, 686 (7th Clr. 2010) lnotlns that "[oJne Instance of conduCt that ",sufficiently severe may be enoush:" 
which I, " .. spedalf\< tl1.le when thetouching;, of an intimate body part" (quotingJGtkson v. Cnty. 0/ itacitl., 474 
F.3d 493, 499 (7th Clr. 2007))); McKinnis •• Crescent Guardian, Inc., 189 F. App·. 307, 310 (5th Clr. 2006) {holding 
thai "'the deliberate and unwanted touching of [a plaintiff"l intimate bedy parts con con.tltute severe s.xua' 
ha,••sment'" In Tide VU cases (quotirlS Harvill v. Wenward 'ammc'"., L.L.(:., 433 F.3d 428, 436 (5th Or. ZOOS))). 
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sponsored by the school at another locatiOn, or elsewhere. For example, Title IX protects a 
student who is sexually assaulted by a fellow student during a school-sponsored field trip.lI 

If a school knows or reasonably should know about student-an-student harassment that 
creates a hostile environment, Title IX requires the school to take Immediate action to eliminate 
the harassment, pfi!vent its recurrence, and address Its effects." Schools also are required to 
publish a notice 01 nondiscrimination and to adopt and publish grievance procedures. Because 
of these reqUirements, which are discussed in greater detail In the following section, schools 
need to ensure thattheir employees are trained so that they know to report harassment to 
appropriate school officials, and so that employees with the authority to address harassment 
know how to respond properly. Training for employees should Include practical Information 
about how to identify and report sexual harassment and Violence. OCR recommends that this 
training be provided to any employeesllkelv to witness or receive reports of sexual harassment 
and violence, Including teachers, school law enforcement unit emplovees, school 
administrators, SChool counselors, general counsels, health personnel, and resident advisors. 

Schools may have an oblliatlon to respond to student-on-student sexual harassment that 
Initially occurred offschool grounds, outside a school's education program or activity. If a 
student flies a complaint with the school, regardless of where the conduct occurred, the school 
must process the complaint In accordance with its established procedures. Because students 
often experience the contlnuins effects of off-campus sexual harassment in the educational 
setting, schools should consider the effects of the off·campus conduct when evaluating 
whether there Is a hostile environment on campus. For example, If a student alleges that he or 
she was sexually assaulted by another student off school grounds, and that upon ret~rning to 
school he or she was taunted and harassed by other students who are the alleged perpetrator's 
friends, the school should take the earlier sexual assault into account In determining whether 
there is a sexually hostile environment. The school also should take steps to protect a student 
who was assaulted off campus from further sexual harassment or retaliation from the 
perpetrator and his or her associates. 

Regardless of whether a harassed student, his or her parent, Dr a third party files a complaint 
under the school's grievance prooedures or otherwise requests action on the student's behalf, a 
school that knows, or reasonably should know, about possible harassment must promptly 
Investigate to determine what occurred and then take appropriate steps to resolve the 
situation. As discussed later In this laner, the school's Iltie IX investigation Is different from any 
law enforcement investigation, and a law enforcement investigation does not relieve the school 
of its independent Title IX obligation to investigate the conduct. The specific steps in a school's 

u l1tre IX also protects third parties from sexual haraamentor violence in a schoors educ.atjon programs and 
activities. For example, Title IX prot«ts. hish 5<hOOI student pa"ldpating in a college's retruitment program, a 
vi5ltinS student athlete, and a \/i.ilor in a school'. on-campus residence hall. Title IX also protects employees of. 
reclplenl from ....u.1 har.ssment. for further Information about harmmen! of employees, see 2001 Guidonce at 
n.l. . 

.. This l'lhe standard for adminIStrative enforcement of Title IX and In COUrt cases where plaintiff ••re seeking 

injunctlve relief. See 2001 Guido.", at ii.." 12-13. The standard In private I .... suits for monetory damase. Is actual 

knowledse ""d defiberate indifference. See £)avis v. Monroe Cnty. Bti. ofEd .. 526 U.S. 629, 643, 64811999). 


Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 129 of 281



Page 5 - De<! r Colleague Letter: Sexual VIOlence 

investigation will vary depending upon the nature of the allegations, the age of the student or 
stUdents Invollled (particularly in elementary and secondary schools), the size and 
administrative structure of the school, and other factors. Yet as discussed In more detail below, 
the school's inquiry must In all cases be prompt, thorough, and impartial. In cases invoMng 
potential criminal conduct, school personnel must determine, consistent with State and local 
law, whether appropriate law enforcement or other authorities should be notified." 

Schools also should Inform and obtain consent from the complainant (or the complainant's 
parents if the complainant is under 18 and does not attend a postsecondary Institution) before 
beginning an investigation. If the complainant requests confidentIality or asks that the 
complaint not be pursued, the school should take all reasonable steps to Investigate and 
respond to the complaint consistent with the request for confidentiality or request not to 
pursue an investigation. If a complainant insists that his or her name or other Identifiable 
information not be disdosed to the alleged perpetrator, the school should inform the 
complaInant that its ab/lity to respond may be limited." The school also should tell the 
complainant that Title IX prohibits retaliation, and that school officials will not only take steps 
to prevent retaliation but also take strong responsive actIon If it occurs. 

As discussed In the 2001 Guidonce. if the complainant continues to ask that his or her name or 
other Identifiable information not be revealed, the school should evaluate that request In the 
context of Its responsibility to provide a safe and nondiscriminatory environment for all 
students. Thus, the school may weigh the request for confidentiality against the following 
factors: the seriousness of the alleged harassment; the complainant's age; whether there have 
been other harassment complaints about the same individual; and the alleged harasser's rights 
to receive Information about the allegations if the information Is maintained by the school as an 
"education record" under the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 
§ 1232g; 34 C.F.R. Part '19. 15 The school should inform the complainant if it cannot ensure 
confidentiality. Even if the school cannot take disciplinary action against the alleged harasser 
because the complainant insists on confidentiality, it should pursue other steps to Um!t the 
effects of the alleged harassment and prevent its recurrence. Examples of such steps are 
discussed later In this letter. 

Compliance with Title lX, such as publishing a notice of nondiscrimInation, designating an 
employee to coordinate Title IX compliance, and adopting and publishIng grievance procedures, 
can serve as preventive measures against harassment. Combined with education and training 
programs, these measures can help ensure that all students and employees recognize the 

:l3 ln Slates with mandatory reporting laws, schools rnaV be required to report certafn Incidents to local raw 
enforcement or chlld protection agendes. 
.. Stllool. should refer to the 2{)()1 GuIdance for addltlon.lln/ormatlon on Confidentiality and tne .IIeged 
perpetrator'. due proceilS rights. 
U For example, the allesed harasser mav have a right under FER~A to inspect and review portion. of tile complaint 
that directly reiate to him or her. In that ca"" the school must redact the complainant's n.me and other 
Identifying Infotn1otlon before IIIlowlng the alleged har ••• er 10 Inspect and re¥iew the section. of the complaint 
that relate to him or her. In $Orne c.ses, such.s those where the school Is required to "'port the incident to local 
law enforcement Of other offiCials, the school may not be able to maintain the complolnonrs confldentialitv. 
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nature of sexual harassment and violence, and understand that the school will not tolerate such 
conduct. Indeed, these measures may bring potentially problematic conduct to the school's 
attention before it becomes serious enough to create a hostile environment. Training for 
administrators, teachers, staff, and students also can help ensure that they understand what 
types of conduct constitute sexual harassment or violence, can Identify warning signals that 
may need attention, and know how to respond. More detailed information and examples of 
education and other preventive measures are provided later In this letter. 

Procedural Requirements Pertaining to Sexual Harassment and Sexual Violence 

Recipients of Federal financial assistance must comply with the procedural requirements 
outlined in the Title IX Implementing regulations. Specifically, a recipient must: 

(AI Disseminate a notice of nondiscrimination; 1. 
(8) Designate at least one employee to coordinate Its efforts to comply with and carry out 

its responsibilities under TItle IX;" and 

(C) Adopt and publish grievance procedures providing for prompt and equitable resolution 
of student and employee sex discrimination compiaints.1S 

These requirements apply to all forms of sexual harassment, Including sexual Violence, and are 
important for preventing and effectively responding to sex discrimination. They are discussed in 
greater detail below. OCR advises reCipients to examine their current policies and procedures 
on sexual harassment and sexual Violence to determine whether those policies comply with the 
requirements articulated In this letter and the 2001 Guidance. Recipients should then 
implement changes as needed. 

(A) Notice ofNondiSCrimination 

The Title IX regulations require that each recipient publish a notice of nondiscrimination stating 
that the recipient does not discriminate on the basis of sex In Its education programs and 
activities, and that rltle IX requires It not to discriminate in such a manner. 1. The notice must 
state that inquiries concerning the application ofTitle IX may be referred to the recipient's Title 
IX coordinator or to OCR. It should Include the name or title, office address, telephone number, 
and e-mail address for the recipient's designated Title IX coordinator. 

The notice must be widely distributed to all students, parents of elementary and secondary 
students, employees, applicants for admission and employment, and other relevant persons. 
OCR recommends that the notice be prominently posted on school Web sites and at various 

.. 34 C.F.R. § 106.9. 
" td. § 106.8(0). 
""d. § 106.B(b).
"'d. § 106.91&). 
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locations throughout the school or campus and published in electronic and printed publications 
of general distribution that provide information to students and employees aboutthe school's 
services and policies. The notice should be available and easily accessible on an ongOing basis. 

Title iX does not require a recipient to adopt a policy specifically prohibiting sexual harassment 
or sexual violence. As noted in the 2001 GUidance, howi!\ler, a recipient's general policy 
prohibiting sex discrimination will not be considered effective and would violate Title IX if, 
because of the lack of a speciflc policy, students are unaware of what kind of conduct 
constitutes sexual harassment, Including sexual violence, or that such conduct is prohibited sex 
discrimination. OCR therefore recommends that a recipient's nondiscrimination policy state 
that prohibited sex discrimination covers sexual harassment, Including sexual violence, and that 
the policy include examples of the types of conduct that it covers. 

(8) Title IX Coordinator 

The Title IX regUlations require a recipient to notify all students and employees of the name or 
title and contact Information of the person designated to coordinate the reciplent's compliance 
with Title IX.20 The coordinator's responsibilities include overseeing all Title IX complaints and 
Identifying and addressing any patterns or systemic problems that arise during the review of 
such complaints. The Title IX coordinator or designee should be available to meet with students 
as needed. If a recipient designates more than one Title IX coordinator, the notice should 
describe each coordinator's responsibilities {e.g., who will handle complaints by students, 
faculty, anq other employees). The recipient should deSignate one coordinator as having 
ultimate oversight responsibility, and the other coordinators should have titles clearly showing 
that they are In a deputy or supporting role to the senior coordinator. The Title IX coordinators 
should not have other job responsibilities that may create a confliet of interest. For example, 
serving as the Title IX coordinator and a disciplinary hearing board member or general counsel 
may create a conmet of interest. 

Recipients must ensure that employees designated to serve as Title IX coordinators have 
adequate training on what constitutes sexual harassment, including sexual violence, and that 
they understand how the recipient's grievance procedures operate. &ecause sexual violence 
complaints often are filed with the school's law enforcement unit, all school law enforcement 
unit employees should receive training on the school's Title IX grievance procedures and any 
other procedures used for investigating reports of sexual violence. In addition, these employees 
should receive copies of the school's TItle IX policies. Schools should instruct law enforcement 
unit employees both to notify complainants of their right to file a Title IX sex discrimination 
complaint with the school in addition to Illing a criminal complaint, and to report incidents of 
sexua I violence to the Title IX coordinator if the complainant consents. The school's Title IX 
coordinator or designee should be available to provide assistance to school law enforcement 
unit employees regarding how to respond appropriately to reports of sexual violence. The Title 
IX coordinator also should be given access to school law enforcement uriit investigation notes 

"'Id. § 106.8(a). 
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and findings as necessary for the Tftle IX investigation, so long as It does not compromise the 
criminal investigation. 

IC} Grievance Procedures 

The Title IX regulations require all recipients to adopt and publish grievance procedures 
proViding for the prompt and equitable resolution of sex discrimination complalnts.21 The 
grievance procedures must apply to sex discrimination complaints filed by students against 
school employees, other students, or third parties. 

Title IX does not require a recipient to provide separate grievance procedures for sexual 
harassment and sexual violen.ce complaints. Therefore, a recipient may use student disciplinary 
procedures or other separate procedures to resolve such complaints. Any procedures used to 
adjudicate complaints of sexual harassment or sexual Violence, including disclplinary 
procedures, however, must meet the Title IX requirement of affording a complainant a prompt 
and equitable resolutlon.22 These requirements are discussed in greater detail below. If the 
recipient relies on disciplinary procedures for Title IX compliance, the Title IX coordinator 
should review the recipient's disciplinary procedures to ensure that the procedures comply 
with the prompt and equitable requirements of Title IX." 

Grievance procedures generally may Include voluntary Informal mechanisms (e.g., mediation} 
for resolving some types of sexual harassment complaints. OCR has frequently advised 
recipients, however, that it is improper for a student who complains of harassment to be 
required to work out the problem directly with the alleged perpetrator, and certainly not 
without appropriate involvement by the school (e.g., partidpation by a trained counselor, a 
trained mediator, or, if appropriate, a teacher or administrator). In addition, as stated In the 
2001 Guidance, the complainant must be notified of the right to end the informal process at 
any time and begin the formal stage of the complaint process. Moreover, in cases involving 
allegations of sexual assault. mediation is not appropriate even on a voluntary basis. OCR 
recommends that recipients clarify In their grievance procedures that mediation will not be 
used to resolve sexual assault complaints. 

21 ,d• § 106.8(b). TItle IX also requires recipients to .dopt and publish srieva"c., procedures for employee 
complaints of _ discrimination. 
"These procedure. must apply to aU students, Including athlet",. If. complaint of sexual violence Invol"". a 
student athlete. the 5<hool must follow U$ standard prOteduros for resolving ,_al violence complaints. Such 
oompl.lnt$ must not be addressed solelv by athletics department procedures. AdditiOnally, if an alleged 
perpetrator is an elementary or secondary student with a dlsabilitV, schools must follow the procedural safeguards 
in the IndivTduals with Dlsabiltles Educatllln Act (at 20 US-C. § 1415 and 34 C.F.R. §§ 300.S00·300.519, 300.530· 
300.537) •• well as the requirements of SOction 504 of the Rehabilitation Act of 1973 (at 34 C.F.R. §§ 104.35-­
104.36) when conducting the Investi8atlon and h...rins. 
II A><1>001 mav not absolveltselt of Its TItle IX obligation, to Investljate and resolve complaints of ....ual 
har.,sment or violence bV delegating, whether through expr ... contractual agreement or other less formal 
a",,,,,,,,,eDt, the responsibility to administer school discipline to $Chool r.",...ceofflce,. or 'contract" law 
enlorcement officers. See 34 C.f.R. § 106.4. 
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Prompt and Equitable Requirements 

As stated In the 2001 Guidance, OCR has identified a number of elements In evaluating whether 
a schoofs grievance procadures provide for prompt and equitable resolutIOn of sexual 
harassment complaints. These elements also apply to sexual violence complaints because, as 
explained above, sexual Violence is a form of sexual harassment. OCR will review all aspects of a 
schoofs grievance procedures, Including the following elements that are critical to achieve 
compliance with Title IX: 

• 	 Notice to students, parents of elementary and secondary students, and employees of 
the grievance procedures, Including where complaints may be filed; 

• 	 Application of the procedures to complaints alleging harassment carried out by 

employees, other students, or third parties; 


• 	 Adequate, reliable, and impartial Investigation ofcomplaints. including the opportunity 
for both parties to present witnesses and other evidence; 

• 	 Designated a!1d reasonably prompt time frames for the major stages of the complaint 
process; 

• 	 Notice to parties of the outcome of the complaint;24 and 
• 	 An assurance that the school will take steps to prevent recurrence of any harassment 

and to correct its discriminatory effects on the complainant and others, if appropriate. 

As noted In the 2001 Guidall(;e, procedures adopted by schools will vary In detail, specifiCity, 
and components, reflecting differences In the age of students, school sizes and administrative 
structures, State or local legal requirements, and past experiences. Although OCR examines 
whether all applicable elements are addressed when investigating sexual harassment 
complaints, this letter focuses on those elements where our work Indicates that more 
clarification and explanation are needed, including: 

(AI Notice ofthe grievance procedures 

The procedures for resoMng complaints of sex discrimination, including sexual harassment, 
should be written In.language appropriate to the age of the school's students, easily 
understOOd, easily located, and widely distributed. OCR recommends that the grievance 
procedures be prominently posted on school Web sites; sent electronically to all members of 
the school community; available at various locations throughout the school or campus; and 
summarized in or attached to major publications issued by the school, such as handbooks, 
codes of conduct, and catalogs for students. parents of elementary and secondary students, 
faculty. and staff. 

(B) Adequqte. Reliable, ond Imoart/a/lnvestigqtlon ofComPlo/nts 

OCR's work indicates that a number of issues related to an adequate, reliable, and Impartial 
investigation arise in sexual harassment and violence complaints. In some cases, the conduct 

,,·Outto...... does nol refer 10 Information aboul disciplinary ••netlon, unless otherwis" noted. Noti<e of the , 
outcome Is dl.cu.",d In greater detail In SecUon I) below. 
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miJY constitute both sexual harassment under Title IX and criminal activity. Police investigations 
may be useful for fact-gathering; but because the standards for criminal investigations are 
different, police Investigations or reports are not determinative of whether sexual narassrnent 
or violence Violates Title IX. Conduct may constitute unlawful sexual harassment under Title IX 
even If the police do not have sufficient evidence of a criminal violation. In addition, a criminal 
investigation Into allegations of sexual violence does not relieve the school of its duty under 
Title IX to resolve complaints promptly and equitably. 

A school should notify a complainant of the right to file a criminal complaint, and should not 
dissuade a victim from doing so either during or after tne schoors internal Title IX Investigation. 
For instance, if a complainant wants to file a police report, the school should not teli the 
complainant that it is working toward a solution and instruct, or ask. the complainant to wait to 
file the repo 1'1. 

Schools should not wait for the conclusion of a criminal investigation or criminal proceeding to 
begin their own Title IX investigation and, if needed, must take immediate steps to protect the 
student in the educational setting. For example, a school should not delay conducting its own 
Investigation or taking steps to protect the complainant because It wants to see whether the 
alleged perpetrator will be found guilty of a crime. Any agreement or Memorandum of 
Understanding (MOO) with a local police department must allow the school to meet its Title IX 
obligation to resolve complaints promptly and equitably. Although a school may need to delay 
temporarily the fact-finding portion of a Title IX investigation while the police are gathering 
evidence, once notified thatthe police department hascompleted Its gathering of eVidence 
(not the ultimate outcome of the investigation or the filing of any charges), the school must 
promptly resume and complete its fact-finding for the Title IX investigation.a Moreover, 
nothing in an MOU or the criminal investigation itself should prevent a school from notifying 
complainants of their Title IX rights and the school's grievance procedures, or from taking 
interim steps to ensure the safety and well-being of the complainant and the school community 
while the law enforcement agency's fact-gathering is in progress, OCR also recommends tnat a 
scheors MOO include clear policies on when a school will refer a matter to local law 
enforcement. 

As noted above, the TItle IX regulation requires schools to provide equitable grievance 
procedures, As part of these procedures, schools generally conduct investigations and hearings 
to determine wnether sexual harassment or violence occurred. In addressing complaints filed 
with OCR under Title IX, OCR reviews a school's procedures to determine whether the schOOl Is 
using a preponderance of the evidence standard to evaluate complaints. The Supreme Court 
has applied a preponderance of the evidence standard in civil litigation involving discrimination 
under Title vn of the Civil Rights Act of 1964 (Title VII), 42 U.s.C. §§ 2000e et seq. Uke Title IX, 

"In one recent OCR •..".1 violence c .... , the prosecutors office i"funned OCR that the pollee department's 
evidence gathering stage typically takes three to ten calendarday.. altl10ugh the delay In the SChool's investigation 
may be longer in certain instances. 
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rltle VII prohibits discrimination on the basis of sex.lli OCR also use5a preponderance oftne 
evidence standard when it resolves complaints against redpients. For instance, OCR's Case 
Processing Manual requires that a noncompliance determination be supported by the 
preponderance of the evidence when resolving allegations of dl$Crlmination under all the 
statutes enforced by OCR, including Title IX. 27 OCR also uses a prepOnderance of the evidence 
standard in ibi fund termination administrative hearlngs.28 Thus, in order for a school's 
grievance procedures to be consistent with Title IX standards, the school must use a 
preponderance of the evidence standard (i.e., it is more likely than not that sexual harassment 
or violence occurred). The Rdear and convincing" standard (i.e., it Is highly probable or 
reasonably certain that the sexual harassment or violence occurred), currently used by some 
schools, Is a higher standard of proof. Grievaoce procedures that use this higher standard are 
inconsistent with the standard of proof established for violations of the civil rights laws, and are 
tnus not equitable under TItle IX. Therefore, preponderance of the evidence Is the appropriate 
standard for investigating alleptions of sexual harassment or violence. 

Throughout a school's l1th~ IX investigation, including at any hearing, the parties must have an 
equal opportunity to present relevant witnesses and otner evidence. The complainant and the 
alleged perpetrator must be afforded similar and timely access to any information that will be 
used at the hearing. 29 For example, a school should not conduct a pre-hearing meeting during 
which only the alleged perpetrator is present and given an opportunity to present his or her 
side of the $tory, unless a simllar meeting takes place with the complainant; a hearing officer or 
disciplinary board should not allow only the alleged perpetrator to present character witnesses 
at a hearing; and a schoolshouid not allow the alleged perpetrator to review the complainant's 

" See, e.g., Deserr Palace, Inc. v. Cos/13, 539 U.S. 90, 99 (2003) (noting that under the 'conventional ,ul.e of civil 
Im,ation: the preponderanee of .he "'denee standard senerally applies in ,a'e. und.r TItle VII); Price 
Waterhouse v. Hopkins, 490 U.S. 228, 252·55 (1989) (approvillt! prepond<!rance standard in 1itIeVII sex 
discrimination case) (plurality opinion); id. at 260 IWhite, J. concurring in the iudgmentl; id. at 26110'Connor, J., 
"""urrillt! in the judgment). The 2(}()1 GuIdone< noted Ion pase vI) that "Iwlhlle Gobs.r and Davis mad. cI••r'hat 
Title VII asency principles do not apply in determining liability fur money damages under T"Jtie IX, the Davis Court 
3150 indicated, through its specific references to TItle VII caselawJ that Title VII remaltu. relevant In determining 
whot constitutes hostile environment selrual harassment und .. TItle IX," See alsaJermlngs v. Un'v. 0/N.C.. 482 F.3d 
686,69S (4th Or. 2OO111"Welook to casolaw interpreting TItle VII of tho CIVil Rights Act of 1964 for guidance In 
evaluating a claim brought under Title IX."j, 
11 OCR's case ProcesJlns: Manual is available on the Department"s Web site, at 
http://www2.ed.goylaboutloff!ce>llistlocrldoes/pqcpm.l!!m!. 
"The litle IX regulation. adopt the procedural Pfovislons applicable to TItle VI of the Ovll RightsAl:t of 1964. see 
34 C.F,R. § 10ti.71I"l1le Pfocedural provisions applicable to Title VI ofth. CMI RIght' Act of 1964 are hereby 
adoptod and j",orporated hereIn bV reference."l. The Tttle VI regulations apply the Administrative Procedure Act 
to administrative hearfngs required prior to teNnination of Federal flnanelal,,,I,t.,,, ••nd requIre that 
termInation decisions be "suPpOrted by and in accordance with the relfable, probative and substantia. evldence.1f 

5 U.s.C. § 556(d). Th. SUPfeme COurt has interpreted "reliable, probative and substantial evidence" as • direction 
to use the preponderance Slondard.5ee Steadman v. SEC, 450 U.s. 91,98·102 (1981). 
,. ActeU to thl$lr!formatlon must b. provided conslst ...t with FERPA. For example, if a school introduces an 
alle&ed perpetrator's prior dl"lpiinarv records to support. tougllor di"ip~na'Y penalty. the complaInant would 
not be allowed access to those records. Additionally, access mould oot beg/Yen to privileged or confidential 
Inform&tion. For e:Mmpfe, the aUeged perpetrator s.hould not be given access to communications between tl\e 
complainant and a counselor 0' Information regarding the compiainant'. "'lIlJal historv. 
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statement without also allowing the complainant to review the alleged perpetrator's 
statement. 

While OCR does not require schools to permit parties to have lawyers at any stage of the 
proceedings, if a school chooses to allow the parties to have their lawyers participate in the· 
proceedings, It must do so equally for both parties. Additionally, any school-Imposed 
restrictions on the ability of lawyers to speak or otherwise participate in the proceedings should 
apply equally. OCR strongly discourages schools from allowing the parties personally to 
question or cross-examine each other during the hearing. Allowing an alleged perpetrator to 
question an alleged victim directly may be traumatic or Intimidating, thereby possibly escalating 
or perpetuating a hostile environment. OCR also recommends that schools provide an appeals 
process. If a school provides for appeal of the findings or remedy, It must do so for both parties. 
Schools must maintain documentation of all proceedings, which may include written findings of 
facts, transcripts, or audio recordings. 

All persons involved in Implementing a recipient's grievance procedures (e.g., Title IX 
coordinators, investigators, and adjudicators) must have training or el<perience in handling 
complaints of sexual harassment and sexual violence, and in the recipient's grievance 
procedures. The training also should Include applicable confidentiality requirements. In sexual 
violence cases, the fact-finder and dedsion-maker also should have adequate training or 
knowledge regarding sexual violence.3o Additionally, a schooYs investigation and hearing 
processes cannot be equitable unless they are impartial. Therefore, any real or perceived 
conflicts of interest between the fact-finder or decision·maker and the parties should be 
disclosed. 

Public and state-supported schools must provide due process to the alleged perpetrator. 
However, schools should ensure that steps taken to accord due process rights to the alleged 
perpetrator do not restrict or unnecessarily delay the Title IX protections for the complainant. 

(C) Designated and Reasonably Prpmpt Time Frames 

OCR will evaluate whether a school's grievance procedures specify the time frames for all major 
stages of the procedures, as well as the process for extending timelines. Grievance procedures 
should specify the time frame within which: (1) the school will conduct a full InVestigation of 
the complaint; (2) both parties receive a response regarding the outcome of the complaint; and 
13) the parties may file an appeal, If applicable. Both parties should be given periodic status 
updates. Based on OCR experience, a typical investigation takes apprOl<imately 60 calendar days 
followins receipt of the complaint. Whether OCR considers complaint resolutions to be timely, 
however, will vary dependIng on the complexity of the Investigation and the severity and extent 
of the harassment. For example, the resolution ota complaint involving multiple incidents with 
multiple complainants likely would take longer than one involving a single incident that 

!I(J For l.,stancet if an im,estisation or hearing involves forensic: evidence, that evldence $hou~d be reviewed bV a 
trained forensic examiner. 
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occurred in a classroom during school hours with a single complainant 

(D) Notice ofoutcome 

Both parties must be notified, in writing, about the outcome of both the complaint and any 
appeal,"I.e., whether harassment was found to have occurred. OCR recommends that schools 
provide the written determination of the final outcome to the complainant and the alleged 
perpetrator concurrently. TItle IX does not require the school to notify the alleged perpetrator 
of the outcome before It notifies the complainant. 

Due to the intersection of Title IX and FERPA requirements, OCR recognizes that there may be 
confusion regarding what information a school may disclose to the complainant.32 FERPA 
generally prohibits the nonconsensual disclosure of personallv Identifiable Information from a 
student's "education record.' However, as stated In the 2DDl Guidance, FERPA permits a school 
to disclose to the harassed student Information about the sanction Imposed upon a student 
who was found to have engaged in harassment when the sanction directly relates to the 
harassed student. This Includes an order that the harasser stay away from the harassed 
student, or that the harasser is prohibited from attending school for a period of time, or 
transferred to other classes or another residence hall." Disclosure of other information in the 
student's "education record: including information about sanctions that do not relate to the 
harassed student, may result in a Violation of FERPA. 

Further, when the conduct involves a crime of violence or a non-forcible sex offense,34 FERPA 
permits a postsecondary Institution to disclose to the alleged victim the final results of a 

11 As noted previously, ·outcome" does not refer to infotflmt!on about disciplinary sanctions unless otherwise 
noted. 
"In 1994, Congress amended the General Education ;>rov.islons Act (GEM), of whld, FERPA Is 0 part, to state that 
nothing In GEM "shan be construed to affect the applicability of title VI ofthe Civil Rights Act of 1964, title IX of 
Education AmendmenU of 1972, title Vof the Rehabilitation Act of 1973, the Age Olserlmlnotion Act, or other 
>lotutes prohibltlna discrimination, to anv applicable prosram: 20 U.S.C. § 122l(d). The oepa_ent interpret. 
this provision to mean th.t FERPA continu•• to apply in the context of Title IX enforcement, but if there Is a direct 
conflict between the requirements of fERPA .nd the requirements of Title 1)(, such th.t enforeement of FERPA 
would interfere with the prima", purpose of TItle IX to .nmlnates ..-based discrimln.tion in schools, the 
requirements otTilie IX O1Ierrlde anV conflicting F£RPA proviSiOns. See 200l Guidance at vII. 
n Thl$ Information directly relates to the complainant and is partlcularlV Important In se"".1 harassment cases 
because It offe<:ts wheth.,. hootiie environment has been eliminated. Because seeing the perpetrator maV be 
traumatic, 3 complainant In a sexual harassment case may continue to be subject to a hostile environment If he or 
she does not know when the perpetrator will return to school or whether he or she will continue to ,ha.., classes 
or a residence hall with the perpetrator. Thlslnfo""atlon al.o directly affects • eomplainanYs decision regarding 
how to work Ylith the school to eliminate the hostile environment and prevent Its recurrence. For instan<:e, If a 
complainant knows that the perpetr.tor wWI not be at school or will be transterred to other cl..... or another 
rtold..ce hall for the r.$I of the v.ar, the complainant m.v be lessllknly to want to transfer to another sChool or 
change classes, but if the perpetrator wilt be returnIng to schoof after a few days or weeks, or remaining in the 
compialnanYs d..... or residence hall, tne complainant may wantto tr.nsfer ochoals or change cia...., to """kl 
oontact. Thus, the complainant cannot make an Informed decision about /low best to respond without this 
information. 
"Under the FE"PA regulations, crime. ofvlolenee inelodears,,"; assault oftenses (aaravated assaUlt, simple 
....ult, intlmld.tion); bUl'l!lary; criminal homicide (manslaughter by negligence); criminal homicide (murder and 
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disciplinary proceeding against the alleged perpetrator, regardless of whether the institution 
concluded that a violation was committed.35 Additionally, a postsecondary Institution may 
disclose to anyone-not just the alleged victim-the final results of a disciplinary proceeding if 
it determines that the student Is an alleged perpetrator of a crime of violence or a non-forcible 
sex offense, and, with respect to the allegation made, the student has committed a violation of 
the institution's rules or policies.36 

Postsecondary institutions also are subject to additional rules under the aery Act. This law, 
which applies to postsecondary institutions that participate in Federal student financial aid 
programs, requires that "both the accuser and the accused must be informed of the outcomeS7 

of any Institutional disciplinary proceeding brought alleging a sex offense.NSB Compliance with 
this requirement doeS not constitute a violation of FERPA. Furthermore, the FERPA limitations 
on redisclosure of infonmatlon do not apply to infonmation that postsecondary institutions are 
required to disclose under the Clery Act.39 Accordingly, postsecondary institutions may not 
require a complainant to abide by a nondisclosure agreement, in writin!! or otherwise, that 
would prevent the redlsclosure of this information. 

StePS to Preyent Sexual Harassment and Sexual Violence and Correct Its D!sq!mlnatgo( 
Effects on the Complainant and Otllers 

Education and Prevention 

In addition to ensuring full compliance with Title IX, schools should take proactive measures to 
prevent sexual harassment and violence. OCR recommends that all schools Imp!ement 
preventive education programs and make victim resources, including comprehensive victim 
services, available. SchoolS may want to include these education programs in their 
(1) orientation programs for new students, faculty, staff, and employees; (2) training for 
students who serve as advisors in residence halls; 13) training for student athletes and coaches; 
and (4) school assemblies and "back to school nights.n These programs should include a 

noo-n"lilgen! m""sI ....ht.rl; dutructlon, damage or vandalism of property; kidnapping/abduction; robb.ry; and 
forcible sex offense .. Fon:lble SOJ( offenses are defined as .ny ..,_1 act directed against anether person forcibly or 
aplnsl thaI person's wU~ or not forcibly or agalnsllhe person's will where the victim I.< Incapable of giving 
consent. forcible sex offensu Include rape, sodomy, _u.I ....u~ with an object, and for<:ibl. fondlln •• Non­
forcible sexo!fensesare Incest and statutory rape. 3. C.F.R. !'art 99, App. A. 
H 34 C.F.R. § 99.31{al(13). for purposes of 34 C.F.R. §§ 99.31{all13H14), disclosure of "final re.ults" .. &mlted to 
the name of III••I~ed perpetr.tor, .ny vIOlation found to have been committed, and any sanction Imposed 
"Plnst lhe perpetrator by Ih" sdlool.34 C.F.R. 799.39. 
"34 C.F.R. § 99.31{al{l4). 
n For purposes of the Cery Act, 'outoome' means the institution's final determination with respect to the aneged 
sex offen,. and .nV sanctions Imposed .galnst the occused. 34 C.F.R. § 668.'IQ(b111lIlvi){B)• 
.. 34 C.F.R. § 668.46(bllll)(vl)(B). Under the Clery Act, forcible , •• off........re defined as any ,.xual act directed 
aBainst another person fordbly or against that person's wlll, or not fordbiy or against the person's will where the 
person is incapal>le of giving oonsent. Forcible SOJ( offenseslndudeforclble rape, fOrCible sodomy, ""'u.I ....ult 
with an objec\, and forcible fondllna. Non-forclble ,.x offenses Include Incest and statutory rape. 34 C.F.R. Part 
668, Sub pt. 0, App. A­
D 34 C.F,R. § 99.331c). 
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discussion of what constitutes sexual harassment and sexual violence, the school's policies and 
disciplinary procedures, and the consequences ofviolating these policies. 

The education programs also should Include information aimed at encouraging students to 
report incidents of sexual violence to the appropriate school and law enforcement authorities. 
Schools should be aware that victims or third parties may be deterred from reporting incidents 
if alcohol, drugs, or other violations of school or campus rules were Involved.40 As a result, 
schools should consider whether their disciplinary policies have a chilling effect on victims' or 
other students' reporting of sexual violence offenses. For example, OCR recommends that 
schools Inform students that the schOOls' primary concern is student safety, that any other 
rules violations wlll be addressed separately from the sexual violence allegation, and that use of 
alcohol or drugs never makes the victim at fault for sexual violence. 

OCR also recommends that schools develop specific sexual Violence materials that include the 
schools' policies, rules, and resources for students, faculty, coaches, and administrators. 
Schools also should Include such Information in their employee handbook and any handbooks 
that student athletes and members of student activity groups receive. These materials should 
Include where and to whom students should go if they are victims of sexual violence. These 
materials also should ten students and school employees what to do if they learn of an incident 
of sexual violence. Schools also should assess student activities regularly to ensure that the 
practices and behavior of students do not violate the schools' poliCies against se)(ual 
harassment and sexual violence. 

Remedies and Enforcement 

As discussed above, If a school determines that sexual harassment that creates a hostile 
environment has occurred, it must take immediate action to eliminate the hostile environment, 
prevent its recurrence, and address its effects. In addition to counseling or taking disciplinary 
action against the harasser, effective corrective action may require remedIes for the 
complainant, as well as changes to the school's overall services or policies. Examples of these 
actions are diSCUSsed in greater detail below. 

Title IX requires a school to take steps to protect the complainant as necessary. Including taking 
interim steps before the final outcome of the Investigation. The school should undertake these 
steps promptly once it has notice of a sexual harassment or violence allegation. The scihool 
should notify the complainant of his or her options to avoid contact with the alleged 
perpetrator and allow students to change academic or living situations as appropriate. For 
Instance, the school may prohibit the alleged perpetrator from having any contact with the 
complainant pending the results of the school's investigation. When taking steps to separate 
the complainant and alleged perpetrator, a school should mlnimlle the burden on the 

.. The Oeportment's Higher fdl.l(;lItion Center for Alcohol, Drug Abu.e. and Violence Prevention IHEe) holp, 
tampu>e' and communities O<;Idres. problem, of .100Il0l. other drug., and violern:e by Identifying effective 
stllltegle, and program, based upon the best prevention science. Information on HEC r""au",.. and technical 
iS$istance can be found at www.higheredcenter,org. 
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complainant and thus should not, as a matter of co'urse, remove complainants from classes or 
housing while allowing alleged perpetrators to remain. In addition, schools should ensure that 
complainants are aware of their TIde IX rights and any available resources, such as counseling, 
health, and mental health services; and their right to file a complaint with local law 
enforcement.41 

Schools should be aware that complaints of sexual harassment or violence may be followed by 
retaliation by the alleged perpetrator or his or her associates. For Instance, friends of the 
alleged perpetrator may subject the complainant to name-calling and taunting. As part of their 
Title IX obligations. schools must have poliCies and procedures in place to protect against 
retaliatory harassment. At a minimum. schools must ensure that complainants and their 
parents, If appropriate, know how to report any subsequent problems. and should follow-up 
with complainants todetermine whether any retaliation or new incidents of harassment have 
occurred. 

When OCR finds that a school has not taken prompt and effective steps to respond to sexual 
harassment or violence, OCR will seek appropriate remedies for both the complainant and the 
broader student population. When conducting Tide IX enforcement activities, OCR seeks to 
obtain voluntary compliance from recipients. When a recipient does not come Into compliance 
voluntarily, OCR may Initiate proceedings to withdraw Federal funding by the Department or 
refer the case to the u.s. Department ofJustice for litigation. 

Schools should proactively con$ider the following remedies when determining how to respond 
to sexual harassment or violence. These are the same types of remedies that OCR would seek In 
Its cases. 

Depending on the specific nature of the problem, remedies for the complainant might Indude, 
but are not limited to:42 

• 	 providing an escort to ensure that the tamplainant can move safely between classes 
and activities; 

• 	 ensuring that the complainant and alleged perpetrator do not attend the same classes; 
• 	 moving the complainant or alleged perpetrator to a different residence hall or, in the 

ase of an elementary or secondary school student, to another school within the 
district; 

• 	 providing counseling services; 

• 	 providing medial services; 
• 	 providing academic support services. such as tutoring; 

"The Clery Act requires post.<:<ondary institutIons tt> develop and distribute. statement of policy that informs 
students of their op~"". to notify proper law enforcement authorities,lnduding campus and local police, ond the 
option to be assisted by campus personnel in notlfyin& sueh authorities. The poli<:y olso must notify students of 
eXisting counsefin& menta' health~ or other student services for victims of$eXt,lal assault. both on campus and in 
tile community. 20 U.S.C. §§ 109.2(l)t8J(BHvj-(IIIJ. 
4J: Some of these remedies also can be used as interim measures before the sc:hoof.s investIgation is complete, 
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• 	 arranging for the complainant to re-take a course or withdraw from a dass without 
penalty, Including ensuring that any changes do not adversely affect the complainant's 
academic record; and 

• 	 reviewing any disciplinary actions taken against the complainant to see If there Is a 
causal connection between the harassment and the misconduct that may have resulted 
in the complainant being disciplined." 

Remedies for the broader student population might include, but are not limited to: 
CounseHng and Trt1;ning 

• offering counseling, heahh, mental health, or other holistic and comprehensive Victim 
services to all students affected by sexual harassment or sexual violence, and notifying 
students of campus and community counseling, health, mental health, and other 
student services; 

• 	 deSignating an IndiVIdual from the school's counseling center to be ·on call" to assist 
victims of sexual harassment or violence whenever needed; 

• 	 training the Title IX coordinator and any other employees who are Involved in 

processing. investigating. or resolving complaints of sexual harassment or sexual 

violence, induding plOvlding training on: 


o 	 the school's Title IX responsibilities to address allegations of sexual harassment 
or violence 

o 	 how to.conduct Title IX investigations 
o 	 Information on the link between alcohol and drug abuse and sexual harassment 

or violence and best practices to address that link; 
• 	 training all school law enforcement unit personnel on the schoors Title IX 


responsibilities and handling of sexual harassment or violence complaints; 

• 	 training all employees who interact with students regularly on recognizing and 

appropriately addressing allegations of sexual harassment or violence under Title IX; and 
• 	 Informing students of their options to notify proper law enforcement authorities, 

Including school and local police, and the option to be assisted by school employees in 
notifying those authorities. 

Development OfMotefio/s and Implementation ofPolicies and Prt1cedures 
• 	 developing materials on sexual harassment and violence. Which should be distributed to 

students during orientation and upon receipt of complaints, as well as widely posted 
throughout school buildings and residence halls, and which should indude: 

o 	 what constitutes sexual harassment or violence 
o 	 what to do Ii a student has been the victim of sexual harassment or violence 
o 	 contact Information for oounsellng and victim services on and off school grounds 
o how to file a complaint with the school 

a how to contact the scheors Title IX coordinator 


.. For example. If the complainant was dlsclpl1ned for skipping 8 class in which the nara...... wa5 "",,,lied, the 
school should ....Iew the incident 10 determine If the complainant skipped the cI.... to avoid contact with the 
harl55er. 
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o 	 what the school will do to respond to allegations of sexual harassment or 
violence, including the interim measures that can be taken 

• 	 requiring the Trtle IX coordinator to communicate regularly with the schoofs law 
enforcement unit Investigating cases and to provide Information to law enforcement 
unit personnel regarding TItle IX requirements;·' 

• 	 requiring the Title IX coordinator to review all evidence in a sexual harassment or sexual 
violence case brought before the schoors disdpflnary committee to determine whether 
the complainant is entitled to a remedy under Title IX that was not available through the 
dlsdpllnary committee;·' 

• 	 requiring the school to create a committee of students and school offiCials to Identify 
strategies for ensuring that students: 

o 	 know the schoofs prohibition against sex discrimination, including sexual 
harassment and violence 

o 	 recognize sex dlscriminatlon, sexual harassment, and sexual violence when they 
occur 

o 	 understand how and to whom to report any Incidents 
o 	 know the connection between alcohol and drug abuse and sexual harassment or 

violence 
o 	 feel comfortable that school offidals will respond promptly and equitably to 

reports of sexual harassment or violence; 

• 	 issuing new polity statements or other steps that clearly communicate that the school 
dOes not tolerate sexual harassment and violence and will respond to any incidents and 
to any student who reports such incidents; and 

• 	 revising grievance procedures used to handle sexual harassment and violence 

complaints to ensure that they are prompt and equitable, as required by TItle IX. 


Schoo/Investigations andReports to OCR 

• 	 conducting periodic assessments of student activities to ensure that the practioes and 
behavior of students do not Violate the schoors policies against sexual harassment and 
violence; 

• 	 investigating whether any other students also may have been subjected to sexual 
harassment or violence; 

• 	 investigating whether school employees with knowledge of allegations of sexual 

harassment or violence failed to carry out their duties In responding to those 

allegations; 


• 	 conducting, in conjunction with $ludent leaders, a school or campus "climate check" to 
assess the effectiveness of efforts to ensure that the school is free from sexual 
harassment and violence, and using the resultlng information to Inform future proactive 
$leps that will be taken by the school; and 

" Anv pe'.IOnallv Identifiable information from a student', educatiOli record It,a! lhe TlUe IX coordinator provides 

to the !dIo"". law OfII<)r<.eme!\t unit I. ,ub]«:t to fERPI'!. no"dl!.cloMe ",qulrcm~"ts. 


"For ....mple, th. disciplinary committee mav lack the p"",.r to Implement changes tothe "'mpl.in.n~. d .., 

!Chedule or IMng s~u.tlon so that he or she does not cOme in contact with the allesed perpetrator. 
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• 	 submitting to OCR copies of all grievances flied by students alleging sexual harassment 
or violence, and providing OCR with documentation related to the Investigation of each 
complaint, such as witness Interviews, Investigator notes, evidence submitted by the 
parties, investigative reports and summaries, any final disposition letters, disciplinary 
records, and documentation regarding any appeals. 

CondysjoQ 

The Department is committed to ensuring that all students feel safe and have the opportunity 
to benefit fully from their schools' education prOgrams and activities. As part of this 
commitment, OCR provides technical assistance to assist recipients in achieving voluntary 
compliance with ntle III . 

If you need additional information about Title IX, have questions regarding OCR's poliCies, or seek 
technical assistance, please contact the OCR enforcement office that serves your state or territory. 
The list of offices is available at http://wdcrobcoie!)l.ed.goy/CFAPPS/OCR/contactus.cfm. 
Additional Information about addressing sexual violence, Including victim resources and 
information for schools, is available from the U.S. Department of Justice's Office on Violence 
Against Women (OVW) at http;Uwww.ovw.usc!01.gov/.46 

Thank you for your prompt attention to this matter. I look forward to continuing our work 
. together to ensure that all students have an equal opportunity to learn In a safe and respectful 

school climate. 

Sincerely, 

lsi 

Russlynn Ali 
Assistant Secretary for Civi' RightS 

.. fNW also .dminlst.... the Grants to Reduce Domestic Violence, Dati"!! Violence, S.xual Assault, and Stalking 00 


campUs Program. 'ibIs Federal funding is designed to ..,courage Institution< of hlaher education to adopt 

comprehensive, coord.nated responses to domestic violencEj dating violence, sexuaJ assault, and stalking. Under 
this competRlve snnt Pros...... campuse., In partnership with community-b ..ed nonprofit victim advocacy 

o!8anizations and local criminal Justice or cMllqal agencies, mu.t adopt protocols and pontles to treat the,e 

crimes as serious offenses and develop victIm service pfosrams and campus policies that en$Ufe Victim safety, 
nffender ilCc~untab;lity, .nd the pre...ntion of sud:! crim... OVW rec.ntly rel"".ed the flrst ,ellcrtation for the 

Services, Tralnlne. Education, and policies to Reduce Domestic Vlolence, Dating Violence, sexual Assault and 

Stalkl,,!! In Secondary SChools Grant Program. 'ibiS In_tive grant program will support. broad range of 

activities, induding training for school administrators. fatuity, and staff; development of policies .nd procedures 

for responding to these crimes; holistic and appropriate victfm seMces; deVEMQpment of effectIve preventIon 
strat"8i.s; and collaborations willi mento,;n, organllatlo", to support middle and high ..hool student viCtims. 
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The University of Montana Student Conduct Code 

I. INTRODUCTION 

The Student Conduct Code. embodying the ideals of academic honesty. integrity. human rights, 
and responsible citizenship. governs all student conduct at The University of Montana­
Missoula.! 

Being a student at the University presupposes a commitment to the principles and policies 
embodied in this Code. In addition, students remain responsible under the civil and criminal laws 
of Montana and the United States like any other citizen. 

Students who are accused of violating the Student Conduct Code have certain substantive and 
procedural rights that are cited in this document. 

The Vice President for Student Affairs is responsible for the procedural administration of the 
Student Conduct Code for all general conduct. The Provost & Vice President for Academic 
Affairs is responsible for !he procedural administration of the Student Conduct Code for all 
academie conduct.2 

'A "student" means any person who is enrolled and pursing undergraduate, graduate, or 
professional studies, whether full-time or part-time. A person who has completed an academic 
term. and who can be reasonably expected to enroll the following term. is alJo considered to be 
a stui/ent. 

'Wherever referN!d to in this Code, administrative officers of the University include the 
officers and their designees. 
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I. JURISDICfION OF THE UNIVERSITY OF MONTANA 

Genernlly, The University of Montana jurisdiction is limited to conduct occwring on University 
premises or at University-sponsored activities. In exceptiooal ciICUnllltances, University 
jurisdiction may be asserted when a student or University employee complains of off-campus 
acts of a stodeut that allegedly constitule a criminal offense under Montana or Federal criminal 
law and which directly and seriously threaten the health and safety of members of the campus 
com!l1llllity. Application of this Code to off-campus offenses is subject to procedures in Section 
V.B. ofthis Code. 

The University of Montana also has an obligation to uphold the laws of the larger community of 
whieh it is a part. While the laws of the larger commnnity and the Student Conduct Code may 
overlap, they operate independently and do not substitute fur each other. The University of 
Montana may pursue enforcement of its rules whether or not legal proceedings are underway or 
in prospect, and may use information from third party sources, such as law enforcement agencies 
and the courts, to determine whether University rules have been broken. Convcf8ely, the 
University makes no atlempt to shield members of the campus community from the law, nor 
does it automatically intervene in legal proceedings against members of the University 
community. 

When a complaiut is filed with appropriate University officials charging II student with violating 
the University's Student Conduct Code, the University Is responsible for conducting an 
investigation, initiating chargeR, and adjudicating those charges. Although the complainant's 
responses are sought during the disciplinary process, the judgment of the case is the 
responsibility of the designated administrative officer. IT the complainant decides to withdraw 
the complaint, the Univenlity may proceed with the case on the basis of other testimony. 
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Ill. STUDENT RIGHTS 

The University of Montana recognizes that its students retain the rights provided by ilie United 
States and Montana Constitutions. Federal and State statutes, and oilier applicable University 
policy, while attending the University. The provisions of this Student Conduct Code are 
intended to be consistent with these rights, and to limit or restrict only conduct iliat goes beyond 
the responsible exercise of iliere rights recognized by law. 

The following rights are specifica11y recognized and implemented in iliis Student Conduct Code: 

A. Right to Confidentiality 

The University of Montana complies willi lhe principles of privacy found in ilie Montana 
Constitution, Montana Code Annotated, and the Family Educational Rights and Privacy Act. 
A student's name and other identifying iniOl:'ll!ation -- including address, telephone number, 
date and place of birth. major field of study, participation in officially recognized activities 
and sports. degrees awarded. and honors received -- may be considered public information. 
unless the student requests the University in writing to hold the information in confidence. 

A student's rights in II proceeding involving ilie Student Conduct Code include the 

following: 


1. All disciplinary proceedings are c108ed to the public. 

Z. The University, including individuals Involved in a disciplinary 
proceeding, will not discl08e infonnatlon to anyone not connected with the 
proceeding. The fact iliat there is a disciplinary proceeding concerning the incident 
may be disclosed; however. the identity of individual students will not be disclosed. 

3. The University, including Individuals involved in a disciplinary 
proceeding, will disclose the results of the proceedin~ including sam:tlons 
Imposed, only to those who need to know the resuJts for purposes ofrecord. 
keeping. enforcement of the sanctions, further proceedings, or compliance 
witb Federal or State law. The fact that a disciplinary proceeding has been 
concluded and appropriate action taken may be disclosed. The Campus Security Act of 
1990 allows, but does not require, the Ulliversity to disclose the results to an alleged 
victim of a violent crime. 

:5 
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B. Right to Due Process 

1. The Aecused. A student accused of violating the Student Conduct Code has 
certain rights: 

a. Tile right to be advised that a complaint Is being investigated, and the right 
to be advised 0( the potlllltial charges. 

b. The right to rmew the evidence. 


Co The right to decline to make statements. 


d. The right to submit a wrlttIlII account relating to the alleged charges. 

e. Tbe right to know 01 the identity 01 individuals wbo will be present at an 
administrative conference or a Court hearing. 

I. Tbe right to have a person 01 choice, induding legal counsel, present 
throughont any and all proceedings provided for In this Cade. 

g. The rlgbt to a period of time to prepare for a bearing, and the right to 
request a delay 01 the bearing for exigent circumstances. 

b. TIle right to hear and question witnesses and the accuser. 

I. TIle right to present relevant evidence and witnesses. 

j. The right to timely adjudication 0( charges as provided in this Code. 

2. The Alleged Victim. Some actions which violate the Student Conduct Code 
involve a person who is an alleged victim of a violent crime. Violent crime may 
include acts such as robbety, vandalism, aggravated assault, sexual assault, harassment, 
and acts which endanger another's safety. When a member of the University 
communi ty files acomplaint and is identified as an alleged victim of a violent crime, 
that individual is entitled to certain rights in the disciplinary process. An alleged victim 
of a violent crime is entitled 10 the following: 

a. TIle right to meet with the designated administrative officer to discuss the 
various aspects of the disciplinary process. 
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h. The right to suhmit a written account of the incident and a statement 
discussing the effect of the alleged misconduct on himself or herself. 

c. The right to have a person of choice, including legal counsel, present 
throughout any and all thc proceedings provided for in this Code. 

d. The right to he informed of the date, time, and location of the 
administrative conference or University Court hearing, and the right to he 
present at all stages of the proceedings except the private deliberations of the 
administrative officer or University Court. If not present, the alleged victim 
has the right to he informed immediately of the outcome of the disciplinary 
proceedings. 

e. The right to have past conduct that is irrelevant to the case not discussed 
during the proceedings. In the case of rape and sexual assault, this is 
specificaHy provided for in Montana Law. 
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IV. ACADENUCCONDUCT 

Students must practice academic honesty. 

A. Aaldemic Misconduct 

Academic misconduct is subject to an academic penalty by the course ins\!Uctor and/or a 
disciplinary sanction by the University. Academic misconduct is defined as all forms of 
academic dishonesty, including but not limited to: 

1. Plagiarism: Representing another person's words, ideas, data, or materials as one's 
own. 

2. Misconduct during aD examination or academic exercise: Copying from 
another student's paper, consulting unauthorized material, giving infomllltion to another 
student or collaborating with one or more students withont authorization, or otherwise 
failing to abide by the University or instntctor's rules governing the e:u.mination or 
academic exercise without the instructor's permission. 

3. Unauthorized possession ofexamination or other course materials: 
Acquiring or possessing au examination or other course materials without authorization 
by the iustntctor. 

4. Tampering with course materials: Destroying, hiding, or otherwise tatnpering 
with source materials. library marerials.laboratory marerials, compurer sysrem 
equipment or programs, or other course materials. 

5. Submitting false information: Knowingly submitting false. altered. or invented 
information. data. quotatiolls. citations. or documentation in connection with an 
academic exercise. 

6. Submitting work previously presented in another colll'Se: Knowingly 
making such submission in violation of stated course requirements. 

7. Improperly inRueneing conduct: Acting caicularedly to influence an instntctor 
to assign II grade other than that actually emned. 

8. Subl!tituting, or arranging substitution. for another student during an 
examination or other academic exercise: Knowingly allowing olbers to offer 
one's work as their own. 
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9. Facilitating academic dishonesty: Knowingly helping or attempting to help 
another commit an act of academic dishonesty, including assistance in an arrangement 
whereby any work., classroom performance, examination activity, or other academic 
exercise is submitted of performed by a person other than the student under whose name 
the work is submitted or performed. 

10. Altering transcriplli. grades, examinations, or other academicaUy 
related doeuments: Falsifying, lampering with, or misrepresenting a transcript, other 
academic records, or any material relevant to academic performance, enrollment, or 
admission. 

B. Penalties 

Depending on the severity of the acts of academic misconduct, a student may incur one or 
more of the following penalties: 

1. Academic Penalty by the Course Instructor: The student receives a failing or 
reduced grade in an academic exercise, examination, or course, and/or is assigned 
additional wolk which may include re-examination. 

2. University SanctioDS: A penaUy exceeding the academic penalty may be 
imposed by the University. Sanctions a. through d. require administrative review and 
approval by the Provost & Vice President for Academic Affairs. 

a. Denial of a Degree: A degree is not awarded. 

b. Revocation of a Degree: A previously awarded degree is rescinded. 

Co Expulsion: The student is permanently separated from the UnivefSity IUld also 
may be excluded from any University-owned or -controlled property or events. 

II. Suspension: The student is separated from the University for a specified period 
of time IUld also may be excluded from participation in any University-sponsored 
activity. 

e. Dlsdptinary Probal1on: The student is warned that further misconduct lilllY 
result in Suspension or Expulsion. Conditious may be placed on continued 
emollment for II specified time. 

f. DlsdpUnary Warning: The student is warned thaI further misconduct may 
result illlllOrtl severe diSciplinary sanctions. 
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C. DiscipHnary Procedures 

The focus of inquiry in disciplinary proceedings is to determine if a violation of the 
Standa:rds of Student Conduct has occumld and, if so, to decide an appropriate academic 
penalty and/or Uuiversity sanction. Student Conduct Code proceedings are administrative 
proceedings and do not follow fonnal rnles of evidence applicablc in judicial proceedings. 
However. the accllSed student must ~ve due process, and the University has the burden 
of proof to establish a violation by clear and convincing evidence. II is assumed unless 
shown otbetwise that the faculty and Academic Deans make impartial judgments concerning 
academic misconduct and fairly impose an appropriate academic penalty and/or University 
sanction. Minor deviations from prescribed procedures will not invalidate a decision or 
proceeding. provided they do not significantly prejudice the student or the University. 

The adjudication ofany alleged academic misconduct must be initiated within two years of 
discovery. 

The following procedures apply in adjudicating charges of academic misconduct: 

1. Investigation by the Course IJutrnctor! 

a. MIsconduct alleged during the tenn of tbe course: When an incident of 
alleged academic misconduct is discovered by or brought to the attention of the 
course insttUctor during the course, the instructor personally contacts the accused 
student within 10 working days tu anange a meeting. The course instructor and the 
student may each have a person of choice present at this meeting. See m.B.l.f. 
above (Student Rigbts Section). The role of legal collllSeJ, ifany. at Ibis stage 
should be restricted tu consultatioll with the student At Ibis meeting the course 
instructor will: 

(1) Inform the student of the alleged academic misconduct and present the 
evidenoe supporting the allegation. 

(2) Worm the student of the Student Conduct Code rules of prOcedUIe. 

(3) Allow the student an opportunity to respond to the charge(s) and evidence. 
The student is not required tu respond. . 

3When an allegation of academic misconduct is made against a student not enrolled in 
the course, the Instructor refers the allegation 10 the Academic Dean for invesligation and 
appropriate action. 
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(4) Discuss the academic penalty and possible University sanctions. and allow 
the student to respond. 

b. M.i.sconduct alleged at or after the conclusion of course: When an incident of 
alleged academic misconduct is discovered by or brought to the attention of the 
cou.n;e instructor at or after the conclUliion of thc course, tbe cou.n;e instructor 
nolifies the student in writing by first class mail or personal deliVery. The 
instnlctortake.s steps (1) through (4) above in writing. Additionally. the instructor 
informs the student that an "N" grade will be given for the course or the assigned 
grade will be revoked until there is a final resolution of the charge(s J. See 
appelldix Form 1for fOIlIl of notice. 

Co Consoltation wi!h the Ch!dr and Academie Dean:' The coorse instructor 
sbould consult with the Department Chair and Academic Dean in order to 
determine whether any record of prior academic misconduct on file in the Office of 
the Vice President for Student Affairs specially warrants a recommendation that the 
University sanction the student The course instructor and/or the Chair may make 
such a recommendation to the Academic Dean. based on the severity of the alleged 
offense or prior record of misconduct 

d. Resolution of the charge by the course instructor: 

(1) Ifhe or she concludes the student engaged in academic misconduct. the 
instructor infunns the student of the academic penalty to be imposed. The 
academic penalty does not take effect until the final resolution of the charge( sl. 
or until the deadline for an appeal has passed. An "N" grade may be assigned in 
!he interim. 

(2) If a University sanction is recommended. the course instructor or 
Pepartment Chair notifies the student that the case will be transferred to the 
Academic Dean. 

(3) The course instructor infonns the student of the appeal procedure in the 
Student Conduct Code. 

'For IIIlIlergTtUluate students, the Academic Dean is lhe dean of lhe colleg~ OT school in 
which Ihe course is offered. For gradual.e slude1liS. the Academic DeClII is the Detm of Ihe 
Gradual.e School. 
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(4) Ifa University sanction is :recommended, or if the student appeals, the 
course instructor will prepare a written summary, including a concise statement 
of the act of academic misconduct and the evidence for the Academic Dean, 
with a copy to the s rodent, the Department Chair. the Department Chair of the 
student's major, and the Provost & Vice President for Academic Affairs. A copy 
of this written summary is placed in the student's disciplinary file maintained by 
the Office of the Vice President for Student Affairs. Tbe student also may 
provide a written statement to be Placed in the file. The written summary may 
also be prepared by the instructor and included in the student's file in cases 
where the student accepts the acndemic penalty. 

e. Resolution of the charge by the instructor when the student does Dot appear 
for the investigative meeting: If the student does not appear for the investigative 
meeting with the course instructor, the CDUI1!e instructor informs the student in 
writing by fm;t class mail or personal delivery of: 

(1) The academic penalty recommended. The academic penalty is not fon:mUly 
imposed until final resolution of the charge(s) or until the deadline for an appeal 
has passed. Ifa grade is required before final resolution of the charge(s) or 

. before the deadline for an appeal has passed. an "N" grade is assigned. 

(2) The transfer of the case to the Academic Dean if a University sanction is 
recommended. 

(3) The Student Conduct Code roles of procedure and appeal. (A copy of this 
Code will suffice.) 

(4) The fact that a written summary of the case has been sent to the student, the 
Department Chair. the Department Chair of the student's major, the Provost & 
Academic Vice President, with a copy placed in the student's disciplinary fIle 
maintained by the Office of the Vice President for Student Affairs. The student 
a\so may provide a written stalerruml 10 be placed in the file. See appendix 
Form 2 for form ofnotice. 

2. Sanction Imposed by the University. 

a. Investigation by the Academic Dean: ACta' reviewing the COIl!'Ile instructor's 
recommendation and written summary of the case and consulling witb tbe 
instructor and Chair, the Academic Dean reviews the student's disciplinary record 
maintained by the OffICe of the Vice President for Student Affairs. reviews the 
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evidence. and interviews individually or together the iastructor. the accused 
sllldent and possible witnesses. Before the interview. !be accused student is 
infonned that be, or sIle, may bring a person of cboice and that be. or she, also has 
the right to have legal counsel present during the interview. The student muirt 
notify !be Academic Dean at least three (3) working days before the time of the 
interview of any intent to be accompanied by legal counsel. The role of legal 
counsel, if any. at this stage should be restricted to consultation with !be student. 
The student is not required to malce any response during the interview. 

b. Resolution Ilf the charge(s) by the Academic Dean: 

(1) If !be Academic Dean decides not to impose a Uni versity sanctilln. !be Dean 
notifies and provides written justiiicalilln of the decision to the student, course 
instructor, and Department Chair. The decision of the Academic Dean not to 
impose a University sanction may om be used by the student to justify or 
support an appeal of an academic penalty by the course instructor. 

(2) If the Academic Dean decides to impose a University sanction, the Dean 
infunns the course instructor and Department Cbair, and !be student is notified 
in writing by fm;t class mail or personal deliVery. See appendix Form 3 fur form 
of notice. When a University sanction of Denial of a Degree, Revocation of a 
Degree, Expnlsion. or Suspension is proposed, the Academic Dean will present 
the recommendation to the Provost & Academic Vice President for review and 
approval prior to notifying the student. The nlltice I\J !be student inclndes: 

(a) a statement of the specific academic misconduct conunitted; 

(b) a cnncise summary of !be facts upon whicb the cbarge is based; 

(c) a statement of !be University sanction; and 

(d) a statement of the appeal procedure. 

(3) If. within 10 working days. the student does not appeal !be decision to 
impose !be University sanction, the allegation in the notice of University 
sanction will be accepted. The Provost & Academic Vice President will 
instruct !be appropriate University officials to implement the sanction. A 
written summary of the case will be placed in the student's disciplinary file 
maintained by !be Office of the Vice President for Student Affairs. 
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(4) No Univernity sanction or academic penalty is imposed until fmal resolution 
of the charge(s) or until the deadline for an appeal has passed. 

3. Student Appeal of the Academic Penalty and/or University Sanction. 

If the student denies the cbarge(s) and/or does not accept the academic penalty imposed 
by the course instructor and/or the UniveISi ty sanction, the student may appeal to the 
Academic Court. A request for appeal with supporting evidence must be presented in 
writing to the Provost & Vice President for Academic Affairs within 10 working days 
after the student is informed by the instructor of the imposed academic penalty or within 
10 working days after receiving the notice of a Uni ven;ity sanction, whichever occurs 
later. 

4. Academic Court. 

a. Composldon: 

The Academic Court, appointed by the President of the University. consists of one 
faculty member and alternate nominated by the Provost & Vice President for 
Academic Affairs; one faculty member and alternate nominated by the President of 
the University Teachers' Union; one faculty member and alternate nominated by the 
Executive Committee of the Faculty Senate; one faculty member and alternate 
nominated by the Academic Standards and Cumculum Review Committee; two 
undergraduate students and alternates and one graduate student and alternate 
nominated by the Associated Students of the University Montana. The chair is 
selected by the members of the Academic Court from among the faculty 
appointees. Faculty members are appointed for two years. To establish the initial 
Court with staggered appointments, the first two appointed faculty members serve 
for one year. Student members serve for one year. No members serve more than 
two consecutive terms. In case of unavailability or disqualification of any member 
for a given proceeding, the appropriate alternative member serves on the Court. 

No member of the Academic Court may sit ou a case ifhe or she is: (a) from tbe 
same academic unit as the faculty member charging a student with misconduct or 
the accused student; or (b) otherwise closely associated personally or professionally 
with the faculty member or student. A Court member should disquality himself or 
herself when any ground fur disqualification is preseut. The a<:eused student may 
assert grounds for disqualification ofa Court member to the Chair of the Court no 
later than three (3) working days prior to the scbeduled hearing. The Chair shall 
implement a disqualification when warranted by the facts asserted. 
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b. Bearings: 

(1) Wben a student appeals to the Academic Court, the Chair of the Court 
schedules a hearing date. The Chair gives notice of the time, date, and place of 
the hearillg to the student. course instructor, Department Cbair and Academic 
Dean. In the absence ofextenuating circumstances, the hearillg is held within 
fifteen (15) wodring days of the appeal. 

(2) A student appealing to the Academic Court may be accompanied by a 
representative. If the representative is an attorney. the student must notify the 
Chair of the Ccurt in writing at least three (3) working days before the scheduled 
hearing. Failure to give notice of representation may delay the hearing. If the 
student is to be represented at the hearing by an attorney, then the University 
also will be represented by legal counsel. 

(3) Hearings an: closed to the public. However, at the discretion of the Chair of 
the Court, an open hearing may be held ifrequested by the student and if the 
individual privacy rights ofothers are protected. 

(4) The Chair of the Court is responsible for conducting the hearing in an 
orderly manner. The student presents witnesses andlor evidence in support of 
the appeal. The course instructor, Department Chair. and Academic Dean also 
present wituesses and evidence. Each party may question the other party's 
witnesses. The burden of proof is on the University to establish a violation by 
clear and convincing evidence. 

(5) Forrnai rules ofevidence do not apply, and the Chair decides the 

admissibility of all evidence presented and rules on all procedural issues. 


(6) Minutes of the hearing an: taken at University expense. 

(7) The Chair of the Court may prescribe additional procedural rules for the 
hearing that an: consistent with this Code. 

(8) The Academic Court reaches a decision by majority vote. The Chair has the 
right of vote. The vote upholds, alters or overtums the academic penalty andlor 
University sanction. The decision of the Court is submitted 10 the President for 
review and final approval. 
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(9) Within 10 worldng days, a copy of the Court's decision is furnished by the 
Court Chair to the student, the course instructor, Department Chair. Academic 
Dean, Vice President for Student Affairs, Provost & Vice President for 
Academic Affairs, and President. 

Co Failure to Appear: 

A student who fails to appear for the Court hearing is considered to have waived 
the right to appeal. The student receives the academic penalty and/or Univef!lity 
sanction recommended by the Academic Dean and approved by the Provost & Vice 
President for Academic Affairs. 

5. Review by the President of the Univel'Sity. 

a. The decision of the Academic Court is reviewed by tile President of tile 
University, 

b. Reviews must be completed witllin teD (10) working days from tbe date of 
tile letter notifying the student of the Court's declsion. 

Co The teVlew Is limited to: 

(1) Whether the evidence provides a ressonable basis for the academic penalty 
andlor University sanction. 

(2) Whether procedural errors deprived eilher party of a fair hearing. 

d. Eacb party may submit supplemental written statements. 

e. The President of tile University approves or overrules the decision of the 
Court. A copy of the President's decision is furnished to the student, the course 
instructor, Department Chair, Academic Dean, Vice President for Student Affairs, 
Provost & Vice President for Academic Affait'll and the Academic Court. 
r. The PresIdent's decision after review is final and Includes directions for 
implementation. A presidential decision to overrule may include an order for a 
new hearing to consider new or omitted evidence, or to correct procedural defects. 
3- The student may seek further administrative review by the Commissioner 
of Highe£ Education and the Bo.td ofRegents pllrllUant to Montana 
University System PolicY and Procedures Manual, 203.5.1. 
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6. Bearing Officer: 

When an appeal cannot be heard by the Academic Court within a reasonable time 
after the student's request (e.g., during summer, between semesters, etc.) the 
President of the University may, whenever it is in the best interest of the Univel'sity 
or the student, appo int an impartial Hearing Officer to conduct a hearing. This 
hearing is conducted following the procedures ofthis Code, with the decision of the 
Hearing Officer submitted 10 the President. 

V.GENERALCONDUCT 

A. Standards of Student Condnct 

Students have the responsibility 10 conduct themselves in a manner that does not impair the 
welfare or educal.iorud opportunities of others in the University community. Students must 
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act as responsible members of tile academic community; respect the rights. privileges. and 
dignity of others; and refrain from actions which interfere with noJ:Iru!l University functions. 

General Misconduct: General misconduct includes all forms of misconduct, except 
academic miscooouct. Some, but not all, of the acts listed below are criminal acts under the 
laws of Montana. In all cases. the University concerns itself with general, or non-academic. 
rniscondua insofar as it directly affects the University community. General misconduct is 
subject to University disciplinary action(s), and includes: 

1. Forgery. falsification. or fraudulent tulsuse of University documents, 
records, or identification cards. 

2. Furnishing faIse information to the University or members of the 
University community who are perfortulng their ofilCial duties. 

3. Causing false information to be presented before any judicial proceeding 
of the UDiversity or intentionally destroying evidence Important to such a 
proceeding. 

4. Theft of property or services on Uulversity pretulses or at University­
sponsored activities, or knowing possession of stolen property on University 
premises or at University-spoll8Ored activities. 

5. Unauthorized use, destrudion, or damage of University property or the 
property of others on UniYersity premises or lit University-sponsored 
activities. "Unauthorized" means entry. use, or occupancy to which the student is not 
authorized by virtue of his or her enrollment. class schedule, and/or legal or Student 
Conduct Code action. 

6. Unauthorized or fraudulent use of the University's facilities, telephone 
system, mall system. or computers, or use of any of the above for any iUega! 
act. 
7. Unauthorized entry, use, or occupancy of University facl1ities.. 

8. Failure to comply with the directions of University officials, including 
Resident Assistants and U nJverslty Security Officers, acting In the 
performance of their duties within the scope of their authority. 
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9. Violation of published University regulations or policies. Among sucb 
regulations are those pertaining to student housing, entry and use of University 
facilities, scientific research, inventions made or developed with University support, use 
of amplifying equipment, campus demonslrations, etc. University regulations and 
policies may be obtained from various offices of the University, e.g., Residence Ufe or 
the University Center, or from the Office of the Vice President for Student Affairs. 

10. Intentional obstruction or disruption of Donnal University or 
UnJverstty-sponsored activitJes, including but Dot limited to studying, 
teaching, research, adminlstration and disciplinary procedures, or fire, 
police, or emergency services. 

11. Use, possession, or distribution of alcoholic beverages on University 
premises or at University-sponsored activities except as permitted in 
University poUcies (University of Montana Facility Use Policy and 
University of Montana Alcohol and Drug Guidelines). 

NOIII: Use ofalcohol does Mt excuse abusive or destructive behavior. Sanctions for 
Stlldem COllduct Code violatioN will IIOt be reduced Oil the basis ofalcohol we. 

12. Disorderly or indecent conduct on University-owned or ·controUed 
property or at University-sponsored activities. 

13. Interfering with the freedom of expression of others on University 
premises or at University-sponsored activities. 

14. Hulng, defined as an act which endangers the mental or physical health 
or safety of a student, or which destroys or removes public or private 
property, for the purpose of Initiation, admission into, affiliation with. or as 
a condition for continued membership in a group or organization. 

OjJ-campw incidents are subject wprocedures ill V.B. 
15. Matidons inthnidatlou or harassment of another. When 8 student, with 
the Intent to terrify, intimidate, threaten, harass, annoy, or offeud, (1) causes 
bodily ilQury to another, (2) tanses reasonable apprehension of bodily 
iqjnry in another, (3) damages, destroys, or defaces any property of another 
or any public property, or (4) makes repeated telephone communications 
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anonymously or at extremely inconvenient hours or in offensively coarse 
language.. 

Off-campus incidents are subject to procedures in V.B. 

16. Dlegal use. possession, or distribution of any controUed substance on 
University premises or at Universlty-sponsored activities; or illegal 
distribution of any controUed substance off-campus, subject to procedures 
In VA 

See The University ofMontana Campus Security and Alcohol Guidelines. 

17. IHegalor unauthorized possession or use of firearms, explosives, other 
weapons, dangerous chemicals, or other noxious substances on University 
premises. 

18. Rape or sexual assault. Sexual intercourse without consent (rape) or 
sexual contact without consent (sexual assault). 

OjJ-campus incidents are subject to procedures in v.B. 

Note: "Without consent" means thot the victim i.: (a) compelled to submit (to $Cxual 
COllttlCt) by actual Or threoJeraed bodily injury, or by threat oj substantial retaliatory 
action; (b) temporarily or permanently mentally incapacitated or physically helpless for 
any reason, including alcohol ordrug intoxicatwn; or (c) less thon 16 years old. 

Sexuol intercourse or collttlCt without consent is possible between strangers, people 
who are acquainted with each other. people who are dating each other, and even people 
who are personally involved with each other: it can occur between two people in 
i.olation, but it can also occur among more thon two people, or in connection with 
social activities ofstudent or other group., In any and e~ery case, rape and sexual 
as.auU remain serwus criminal offenses. 

19. Homicide, assault, aggravated or felony assault, or threat of the same, to 
any person on Universlty.owued or -controlled property or at University. 
sponsored functious, or conduct which threatens or endangers the health or 
safety of any such person; or off·campus homicide, assault, aggravated or 
felony assault, or threat of the same, subJec:t to procedures in V.B. for off­
campus lneJdents. 
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20. Retaliation against a person for filing a complaint or acts of intimidation 
directed towards the person to drop a complaint. 

21. Violation of the terms of any disciplinary sanctfon imposed in 

accordance with this Code. 


Attempts and Complicity: Attempts to commit acts prohibited by the Standards of 
Student Conduct, or knowingly or willfully encouraging or assisting others to commit 
such QC:ts, are prohibited by this Code and may be punished to the same extent as ifOlle 
had committed the prohibited act. 

B. Application of Student Conduct Code to Off-Campus Offenses 

In exceptional circumstances. Student Conduct Code charges may be initiated against a 
student who engages in conduct off-campus that allegedly constitutes a criminal offellile 
under Montana or Federal criminal law and directly and seriously threatens the health and 
safety of members of thc campus community. A student or University employee having 
knowledge of the off-campus offense may file a complaint with the Vice President for 
Student Affain. The Vice President for Student Affairs. with the advice and counsel of 
appropriate professional staff to determine whether req\Jirements for off-camplL~ application 
of Student Conduct Code charges are met, recommends to the President whether sucb 
charges should be made. In reaching a decision. the President considers whether criminal 
charges have been or will be flled and whether the alleged offender is in the custody of 
criminal justice authorities. Disciplinary procedures for General Misconduct apply to 
charges initiated \Jnder this section. 

If the bealth and safety of the campus community can be protected through the criminal 
justice proceedings, e,g., by conditions of bail. the University !l!!!Y defer Student Conduct 
Code charges until criminal proceedings are concluded. University officials will encourage 
complainants to report alleged criminal conduct to criminal justice authorities. Proceedings 
under this Code may be carried out prior to. simultaneously with. or following civil or 
criminal proceedings off-camp\Js. 

'The intent of this section is to provide a procedure to apply the Student Conduct Code to off­
campus conduct only when necessary to protect the health and safety of the campus 
!plnffiunity and when off-campus criminal proceedings fuil to address campus safety 
adequately. The section is not intended to extend University jurisdiction off-campus 
generally. 
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· ..... _---_._-----------,. 

C. Disciplinary Sanctions 

1. Sanctions for violating the Standards of Student Conduct may include 
IIDY one or more of the following: 

a. ElIpu\lllon. The student is permanently separated from the Universityand/or 
from any University-owned or -controlled property or events. 

This sanction requires administrative review and approval by the Vice President 
for Student Affairs. 

b. Suspension. The student is separated from the University for a specified period 
of time, and may also be excluded !rom participation in any UniversitY-llponsored 
activity. 

This sanction requires administrative review and approval by the Vice Presidenr 
for Student Affairs. 

c. Dlsdplinary Probation. The student continues attendance at the University 
and is subject to restrictions andlor conditions imposed by the University for a 
specified period of lime. 

d. Disciplinary WarnJng. The student is warned that further misconduct may 
result in severe disciplinary sanctions. 

eo Restitution. The student is required to make payment for damage to the 
University as a resu!t of violation of this Code. 

f. Other Sanctions. In addition to or in lieu of the above. other sanctions lIIay be 
imposed. For example. the student may be evicted from Residence Halls or 
University Villages for disciplinary violations in, or relevant to, those facilities, 
may be probibited from attending campus events or participating in organized 
activities, andlor may be required to attend and complete classes. programs. 
workshops, or cO\lllseling dealing with specific behaviors, such as drug and alcohol 
abuse and sexual offenses, as conditions of cooent or future enrnUrnent 

2. Repeated or aggravated violation of this Code may result in more severe 
disciplinary sanctions than any Individual violation might warrant. 
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3. Committing any act prohibited by this Code may result In expulsion or 
mspenslon from the University unless specific and mitigating factors are 
present. Factom to be considered in mitigation may include the present attitude and 
past discipliIlllI)' reootd of the offender, as wen as the nature of the offense and tbe 
severity of any damage, injmy. or hann resulting from it 

Expulsian and suspension require administrative review and approval by the Vice 
President jor Student Affairs, who may alter, defer, or withhold the sanction. 

4. Notification of any sllDction imposed 15 sent to appropriate University 
officials. 

5. Readmission. Fonowing suspension for general misconduct, readmission to the 
University is dependent upon the student's compliance with the conditioIlS designated at 
the time of suspension and the student's fitness to return to the campus community. 
These decisions are made by the Vice President for Student Affairs upon consultation 
with appropriate professional staff on campus and/or in the community. Appropriate 
documentation. depending upon the nature of the original violation and the conditions 
of suspension, is required. 

Upon readmission, the student is placed on disciplinary probation for a designated 
period of time with required conditions and expectations of behavior monitored by a 
designated campus professiona1(s}. 

D. Temporary Suspension 

The University reserves the right to take necessary and appropriate action to protect the 
safety and well-being of the campus community. 

1. A student nuay be temporarily suspended from the University or evicted 
from University Housing by the Vice President for Student Affairs pending 
disdpJinary or criminal pro.:eedings. Such suspension or eviction will become 
immediately effective without prior notice whenever then: is evidence that the student's 
continued presence on the campus constitutes a threat to the student or othens or to the 
continuance of normal University operations. In cases of temporary suspension or 
eviction, the student is given an opportunity to appear before the Vice President for 
Student Affair.; within five (5) working days from the effective date of the suspension 
or eviction in order to discuss the following issues: 
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a. The reliabiUty of the evidence against the student. 

b. Whether the aIleged conduct and surrounding clrtumstanees rellliolllilbly 
indicate that the student's pre!lellCll on campus constitutes a threat to the 
student or others 01' to the continuance of nornml University operations. 

2. Faculty members bave the independent authority to exclude a student 
from any class session In wbich the student displays disruptive behavior that 
threatens the teaming environment or safety and well-being of others In the 
classroom. 1he student remains eligible to return to the next class session. The 
faculty member maintains the authority to remove the student from each class session 
during wbicb the student is disruptive. 'The student may he suspended pe,rmanenlly 
from a class upon recollllllendanon of the Dean of the College or School under the 
disciplinary procedures outlined in this Code. 

E. Disciplinary Records 

1. Sanctions of expulsion and suspension aft'ect the student's academic 
status and are entered us notations In the student's pennanenl academic 
rec()rd maintained by the Registrar during such time us the lmposed 
sanctions are In effect. 

2. Wbenever charges agninst a student are pending, tbe student, unless 
temporarily suspended or evicted, continues to have the same dghts and 
privileges us other stndents. At the request of the student, transcripts may be 
released to an institution orprospective employer with the understanding that if there 
are pending charges wbicb are determined adversely to the student and result in 
alteration of the transcript previously released. the institution or employer may be so 
notified and a corrected copy of the transcript may be forwarded to the institution or 
employer. 

3. A record of sanctions lmposed for any violation of the Standards of 
Student Conduct are retained on me in the Oftice of tbe Vice President for 
Student Affairs. 

F. Disciplinary Procedures 
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The focus of inqu.iry in disciplinary proceedings is to detennine if a violation of the 
Standards of Student Conduct has occurred and, ifso, to decide appropriate sanctions. 
Student Conduct Code proceedings are administrative proceedings and do oot follow fonnal 
rules of evidence applicable injudicial proceedings. However, the accused student must 
receive due process. and the University has the burden ofproof to establish a violation by 
clear and convincing evidence. Minor deviations from prescribed procedures will not 
invalidate a decision or proceeding. provided they do not significantly prejudice the student 
or the University. 

The following procedures apply in adjudicating charges of general misconduct: 

1. Investigation. Whenever it appears that a student may have committed an act of 
general misconduct. a University official designated by the Vice President for Student 
Affairs investigates tbe incident The official conducting !be investigation: 

a. Determines the faels of the incident through intel"Views, reports, and other 
evidence. 

h. Informs the student of the findings of the investigation lind the alleged 
misconduct. 

Co Informs the student of the Student Conduct Code rules of procedure, and 
ensures the student has a copy of the Code. 

d. AUows the student an opportunity to respond to the evidence lind potential 
charge(s). 

e. Makes an Impartial judgment as to whether or not any general misconduct 
occurred. and, if so, proposes appropriate .sanctions. 

r. Allows the student lI.ll opportlllJity to respond to the propo.sed .sanctions.. 
g. Informs the student of the rigbt to an IIdmlnlstrative conference with an 
official designated by the Vice President for Student Affairs, and II hearing by 
the Unlverslty Court, Jr the student denies the charge and/or does not accept 
the propo.sed sanctions. 

b. If the student accepts the charges, the designated officer CQusuIts with the 
Vice President for Student Affain; regarding the student's past dilldplinary 
record, and propriety of propa.c;ed !JWIctions. 
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Sanctions ofExpulsion and Suspension require review (JIId approval by the Vice 
President for Student Affairs, 

i. II the student accepts the cbarges and the sanctions, the designated officer 
!llJrnmarizes the _ in writing to tile student, with a copy to the Vice 
PresIdent for Student Affairs. The written suDl.ll!aIy, including a concise 
statement of the evidence. findings and sanctions. when signed by the student, 
concludes the case aod the designated official implements the sanctions, The 
student has five (5) working days to sign the statement. The signed statement is 
sent to the Vice President for Student Affabs, with a copy provided to the student, 

2. ArhnilWitrative Conference. If the student denies the charges and/or dDe$ not 
accept the sanctions. the investigative officer reports in writing the allegations and 
sanctions to the Vice President fot Student Affairs within five (5) wolking days of 
meeting with the student. The Vice President for Student Affairs designates an 
administrative officer or committee to review the report. 

B. If the administrative ollker/committee concludes that no violation of this 
Code bas occurred, andlor that there is insufficient evidence to support 
further action, II reco:nmtendatIon to that e.lfed Is sent to the Vice PresIdent 
for Student Ail'airs, with oopies to the student and investigative officer. 

b. If the adminlstrative officer/committee concludes that a probable violation 
of this Code bas occurred, and that the evidence supports sunctions, he/she 
sends II written notice of charges to tbe student specifying: 

(1) The alleged misconduct; 

(2) A concise ~urnrnary of the fncts upon which the charges are based; and 

(3) A statement of proposed sanctions, 

The notice of charges requests the student to meet with the investigative officer and 
the administrative officer/committee on a specific date. time, and place, and 
infonns the student of the right to bring along a parent, gwudian. counsel, or other 
appropriate wituess. The notice states that the role of legal counsel at this 
conference is limited to corumItatioo with the siudent ~ and that the student 
notify the administrative officer/committee at least three (3) worlting days before 
the time of the conference of the intent to bring legal counsel, 
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See appendix Form 4 for form ofnotice. 

c. The puJllOSe of tile confen!nce is to inform the student of tile Student 
Conduct Code Disciplinary Procedun!S and to provide a final opportunity for 
informal resolution of tile cbarges. The student, however, is not required to make 
any response at the conference. 

d. Following the administrative conference, tbe administrative 
officerfrollllllittee ronsults with tbe Vice President for Student AtTain 
oonceming tile charges and proposed sanctions. 

Sanclion$ ofExpulsion and SlUpenslon require review and approval by the Vice 
President for Student Affairs. 

e. If the student agrees to the sanctions, the administrative officer/committee 
summarlZl!ll the case In writing to the student, with a copy to the Vice 
President for Student Affairs. The written summaty. including a concise 
statement of the evidence, findings, and sanctions, when signed by the student, 
concludes the case. The student bas five (5) worldng days to sign the statllment. 
The signed statement is sent to the Vice President for Student Affairs, with a copy 
provided to the student. 

f. If the student denies the cliarges and/or does not aa:ept tile sanctions, the 
administrative officer/committee transfers the case within five (5) working 
days to the University Court for a bearlng. 

g. If the student does not appear for the conference with the administrative 
officer/committee, nor n!quest transfer after the proceedings to the University 
Court, the aUegaUons In the DOUce ofcharges are aa:epted and, upon review 
and approval by the Vice President ror Student Affairs, the University Imposes 
the discipllDlll')' sanctions specified in the statement of charges. The 
administrative officer/committee notifies the student of the actions taken with a 
copy to the Vice President for Student Affairs. 

b. Except for temporary suspension or eviction, no disciplinary sanction is 
imposed until fmal resolution of the charges or until the deadline for an appeal has 
passed. 

G. University Court 
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I. Composition 

The University Court, appointed by the President of the University, consists of three 
undergraduate studenlS and one groduate student nominated by ASUM, two faculty 
members nominated by the Executive Committee of the Faculty Senate, and one staff 
member nominated by Staff Senate. One of the faculty appointees is elected by the 
members of the Court to serve as Chair. StudenlS are appointed for one year. Faculty 
and staff members are appointed for two years. No members may serve more than two 
comecutive tenus. In the case of unavailability or disqualifieation of a member(s) for 
any given Calie, the President of the University will appoint an alternate membcr(s) to 
serve on the Court. 

No member of the University Court llllly sit on a case if he or she is closely associated 
personally or professionally with the accused student or the administrator making the 
charges. A Court member should disqualify himself or herself when any ground for 
disqualification is present. The accused student may assert grounds for disqualification 
of 11 Court member to the Chair of the Court no later than three (3) working days prior 
to the scheduled bearing. The Chair shall implement a disqualification when warranted 
by the facts asserted. 

2. Hearings 

a. When proceedings have been tnmsferred to the University Court, the ChllIr 
of the Court. in cousultatlon with the appropriate University administrator, 
schedules a hearing date. The Chair gives notice of the time, date, and place of 
the hearing to the student which, absent exigent circumstances, will be held not less 
than five (5) working days after the date of such notice. 

b. Students charged with misconduct may be accompanied by a 
representative who may be aD attorney. The student must file 11 statement of the 
intention 10 be represented by an attorney with the Dean of Students at least three 
(3) working days before the time scheduled for the hearing. Failure to give nntice 
of representation will justify a delay of the proceedings by the University. If the 
student is to be represented at the bearing by an attorney, then the University is 
represented hy legal eounsel. Should the University initially elect to present its 
case through legal counsel, the student is given at least three (3) working days' 
notice. In such II case, a r_onable extension of no more than five (5) worlcing 
days may be granted 10 the student in order to obtain legal counsel. 
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Co Hearings are closed to the public. An open hearing may be held at the 
discretion ofthe Chair if requested by the student, unless a closed hearing is 
necessary to protect the ovettiding individ1llll privacy rights of others. 

d. The Chair exercises «Introl over the hearing to achieve an orderly process. 
The University, through its authorized representative, states the charges against the 
student and presen~ evidence and witnesses in support thereof. The student has the 
right to present witnesses and evidence in roouwd. Each party has the right to 
cross~xamine the other party's witnesses. The burden of proof is on the University 
to establish violation of the Student Conduct Code by clear and convincing 
evidence. 

e. Formal rules of evidence are not applicable, and the Chair detennines the 
admlssibiUty of IUIY evidence presented. The Chair also rules on all proceduml 
issues. 

f. The hearing Is recorded at University expense. 

g. The Chair of the University Court may presmibe additional procedural 
rules covering the conduct of hearings consistent with tbJs Code. 

h. The Unlvemity Court renders a decision by lIIII.Iorlty vote within ten (10) 
worldug days lifter the close of the bearing. The Chair has a vote in all cases. 
The decision contains a finding as to violation of the Code, a statement of the 
reasons for the decision, and the sanctions to be imposed. 

1. The Court deterntines the appropriate disciplinary sanettnns for general 
m1seonduct from among those authorized by this Code. 

J. A copy of the Court's decision constitutes the record for review and final 
approval by the President, with copies to the student, the Vice President for 
Student Affairs and the Dean of Students. 

3. Failure to Appear 

A student who fails or refuses to appear after proper notice at the time and place 
scheduled for hearing is considered to have waived his or her right to be heard by the 
University Court. The University accepts the charges as true, and, upon review and 
approval by the Vice President for Student Affairs, imposes the disciplinary sanctions 
specified in the statement of chlllges. 
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4. Review by the President of the Unive.-sity 

a. The decLsion of the University Court Is reviewed by the President or the 
University. 

b. Reviews must he completed within ten (10) working da~ from the date of 
the letter notifying the student of the Court's decision. 

c. The re'riew is limited to: 

(I) Whether the evidence provides a reasonable basis for the resulting findings 
and disciplinary sanction. 

(2) Whether specified procedural errors were so substantial as to deny a fair 
hearing. 

d. The President reviews the decision of the Court. Each patty may submit 
supplemental written statements. 

c. The President of the University approves Or overrules the decision of the 
Court. A copy of the President's decision is furnished to the student, the 
investigative officer. the administrative officer, the Vice President for Student 
Affairs. the Dean of Students, and the University Court. 

r. The President's decision after review Is final and includes d1reel1ons for 
implementation. A presidential decision to overrule may include a mandate for a 
new hearing to consider new or omitted evidence, or to correct procedural defects. 

g. The student may seek further adrnlnlstratlve review by the Coo:unis.sioner 
of Higher Education and the Board ofRegents pursuant to Montana 
University System Policy and Procedures Manual, 203.5.1. 

5. Hearing OMcer 

Whenever a student requests a bearing by University Court, but the Court cannot hear 
tbe case within a reasonable time (c.g., between semesters and during the SIllll!l1eI' and 
other academic breaks). the President of the University may, whenever it appears to be 
in the best interest of the University or the student, appoint an impartial Hearing Officer 
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to conduct the hearing. This hearing is oonducted following the procedures of this 
Code, with the decision of the Hearing Officer submitted to the President. 

VI. OTHER CONDucr 

Students at 'The University of Montma may be subject to additional University policies. 
regulations, or professional and ethical standards that supplement the Student Conduct Code, 
including, bnt not limited to, the following: 

A. Law School Donor Code and Procedures 

The Law School Honor Code (1JId Procedures is availablejrom the Office ojthe De(1Jl ojthe 
School ojLow. 
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B. Student-Athlete Conduct Code 

The Stut!ent-Atidete Conduct Code is available from the Office ofIntercollegiate Athletics. 

C. Alleged Misconduct in Research and Creative Activities Policy 
(personnel Policy Number 238.0) 

The Alleged Misconducl in Research and Creative Activities Policy is available from the 
Office ofthe Vice presidenlfor Research and Development. 

D. Drug and Alcohol Policy 

The Drug and Alcohol Policy is available from the Office Il{ the Vice President for Student 
Affairs or the Office Il{Campus Security. 

E. Vehicle and Traffic Regulations 

The Vehicle and Traffic Regulations publication is availablefrom the Office Il{ Campus 
Security. 

F. University Facllities Use Policy 

The University Facilities Use Policy is available from lhe Office ofthe Vice President for 
Administration and Finance. 

G. Responsible Use of Electronic Communications Polley 
The Responsible Use ofElectronic Communications Policy is available from the OffICe of 
Information Technology. 

lL Residence Life Regulations 

Residence Ufe regulations are available from the Office Il{Residence Ufe. 

L University ViDages Regulations 

University Villages regulations are available /rom the Office Il{ Residence Life. 
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VD. INFORMAL RESOLUTION 

Nothing contained in this Code limits the right of tho appropriate University representative and 
the student at any time to agree to disciplinary sanctions if the student agrees not to contest the 
charges. Any such agreement must be in writing and, when signed by the student and filed with 
the Office of the Vice President for Student Affairs, concludes the case. An agreement regarding 
charges that bave progressed to the level of the Academic Dean or administrative officer must be 
reviewed and approved by the Provost & Vice President for Academic Affairs (academic 
misconduct) or Vice President for Student Affairs (general misconduct). 

Adopted - May 1985 
Revised - August 1987 
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Revised - August 1988 
Revised - May 1993 
Revised - May 1998 

Revised - March 2000 

Form 1- Academlc Misconduct 

Notice: Student Conduct Code Section IV.C.I.b. 
(AIkged misconduct at or after conclusion of course) 
NOTICE OF CHARGES OF ACADEMIC MISCONDUCT 

Date: 


Name: [Name and Address of Student Accused of Academic Misconduct] 


From: [Course Instructor] 


34 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 178 of 281



• 


My prelimiDM,Y investigation indicates that you may have commiUed the following academic 
misconduct: 

The alleged misconduct occurred on the following date under the circumstances described: 

I propose the following academic penalty for the misconduct, if confirmed: 

In addition to this academic penalty, University sanctions may be imposed, including but not 
limited to probation, suspension, or expUlsion, depending on the severity of the misconduct or 
your previous disciplinary record, if any. IfUniversity sanctions are recOlllllleJlded, your case 
will be transi'eJ:red to the appropriated Academic Dean. An UN" grade will be assigned or 
substituted for the assigned grade for the course(s) implicflled in these allegations, pending 
resolution of these charges. 

Under The University of Montana Student Conduct Code, you have the right 10 respond to and 
contest these charges and the evidence, and to contest the imposition of sanctions. The 
procedures are conlllined in the Student Conduct Code. a copy of which is enclosed. 

Ifyou wish to respond to these charges, please do so by contacting me within 10 days of the date 
of your receipt of this letter. 

Enclosure 

Form 2 - Academic MIsconduct 

Notice: Student Conduct Code Section IV.el.e. 
(Stndent Does Not Appear for Investigative Meeting) 
NOflCEOF CHARGES OF ACADEMIC MISCONDUCT 

Date: 

From: [Course Instructor] 

My investigation indicates that you have committed the following academic misconduct; 

The alleged misconduct occurred on the following date under the circumstances described: 
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Since yoo have not responded to the previoUll notice of charges, the following academic penalty 
for the misconduct will be imposed, unless you appeal according to the procedures in the Student 
Conduct Code: 

In addition to this academic penalty, University sanctions may be imposed, including but not 
limited to probation, sDspension, or expulsion, depending on the severity of the misconduct or 
your previous disciplinary record, if any. If University sanctions m: recommended, your case 
will be transferred to the appropriate Academic Dean. An "N" grade will be assigned or 
substituted for the assigned grade for the coucse(s) implicated in these allegations, pending 
resolution of these charges. 

IfUniversity sanctions are reconunended, I have prepared a written summary of the allegations 
and evidence against yon, a copy of which is enclosed, and I have sent copies of the summary to 
the Department Chair, the Department Chair of your major, The Provost & Vice President for 
Academic Affairs, and the Vice President for Student Affairs. You may prepare a written 
response whether or not you choose to appeal. 

Your appeal and supporting documentation must be filed with the Provost & Vice President for 
Academic Affalrs within 10 working days of your receipt of this letter or the notice ofUniverslty 
Sauctions, whichever is later. 

c: Dean(ifUniversity sanetions are recommended) 
Enclosures 

Form 3 - Academic Misconduct 

Notice: Student Conduct Code Section IV.c.2.b.(2) 
Academic Dean's Notice of University Sanctions 
NOTICE OF UNIVERSITY SANCTIONS roR ACADEMIC MISCONDUCT 

Date: 

From: [Academic Dean] 

My investigation indicates that you have committed the following academic misconduct: 

The alleged misconduct occurred on the following date under the circumstances described: 
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In additioD to the academic penalty. the following University sanction will be imposed. unless 
you appeal according to procedures in the Student Conduct Code. 

Au UN" grade will be assigned or substituted for the assigned grade for the conrse(s) implicated 
in these allegations. pending resolution of the charges. 

Under the University of Montana Student Conduct Code, you have a right to contest the charges 
and impoSition of sanctions. The procedures are contained in the Student Conduct Code, a copy 
of which is enclosed. 

If you wish to appeal, please do so by submitting your appeal and supporting documentation to 
the Provost & Vice ~ident for Academic Affairs within 10 working days of the date of your 
receipt of this letter or the notice of academic penalty, whichever is later. 

c: Department Olair 
Course Instructor 

Endosure 

Form 4 . General Misconduct 

Date: 

To: 

From: 

Re: Notice ofCharges and Administrative Conference 

Following my investigation, and in accordance with The University of Montana Student Conduct 
Code Section V.F.2.b., this is the notice of charges against you. 

Date and nature of incident: 
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Section of Code Violated; 

Recommended Sanction(s): 

You an; required to attend an Administrative Conference II:garding these charges at the 
following date, time and place: 

The purpose of the Administrative Confen:nce is to advise you of the Student Conduct Code 
rules of procedure and to provide an opportunity for infunnal resolution of lIle matler, if you 
desire. However, you are 110t requiIOO to make any II:sponse at Ibis conference, and you may 
proceed to University Court after the confell:nce if you contest the charges or the sanctioos. You 
may bring a parent, guardian, ASUM !\:presentative, or other counsel with you to the conference. 

Ifyou do not appear for the Administrative Conference, the allegations ill this notice of charges 
will be accepted as true, and the sanctions specified will be imposed. 

c; Vice President for Student Affairs 
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FILED 

MAV 10 2012 

PA.TRICK E. OUFFY. CLERK 

8y':;:;DEP\J=TYVCl.~ER;:;;K.UM;;;:!$.SOUI.A=""'-

IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, ) CV 12-77-M-DLC 
) 

Plaintiff, ) 
) 

VB. ) ORDER UNDER SEAL 
) 

THE UNIVERSITY OF MONTANA, ) 

) 


Defendant. ) 


~~----~----~----) 

L Introduction 

Plaintiff John Doe's action arises from a disciplinary proceeding currently 

underway at the University ofMontana (the "University"),in which Doe,.., 

accused ofviolating the University's Student Conduct 
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Code by sexually assaulting a fellow student at an off-campus residence. Plaintiff 

Doe brings this action seeking a preliminary injunction prohibiting the University 

from going forward with a University Court proceeding scheduled for May 10, 

2012, and requiring the University to begin its investigation anew and to follow 

certain protocols that Doe asserts are required by law. Now pending before the 

Court are Doe's motion for a temporary restraining order and motion for a 

protective ordered allowing him to proceed under a pseudonym and to file this 

case under seal. 

The Court held a hearing on the motion for temporary restraining order on 

May 9,2012. Both Doe and the University were represented at the hearing and 

stated their respective positions regarding the pending motions. For the reasons 

that follow, the motion for a temporary restraining order is denied, and the motion 

for a protective order allowing Doe to proceed under a pseudonym and to file this 

case under seal is granted. 

n. Factual Background 

The facts are well known to the parties and are summarized here only to the 

degree necessary to provide context for the Court's ruling. Plaintiff Doe,..., 

currently enrolled at the University, had a sexual encounter with a 

female student at an off-campus residence o~ 2012. Doe contends the 
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encounter was consensual. Following the encounter, the female student, identified 

pseudonymously as "Jane Smith" in filings before this Court, made an allegation 

of rape against Doe under the University's Student Conduct Code. O~ 

• 	 2012, Dean of Students Charles Couture notified Doe ofthe allegation by 

letter and stated that the disciplinary proceeding against Doe would be subject to 

"Student Conduct Code rules ofprocedure." At the time of both the alleged 

offense and Dean Couture's initial letter to Doe, the Student Conduct Code 

provided for an impartial investigation by a University official, due process for the 

accused, and that the burden ofproof to establish a violation of the Student 

Conduct Code is clear and convincing evidence. The Student Conduct Code also 

limited its application to off-campus conduct to "exceptional circumstances," 

including alleged conduct that constitutes a criminal offense and "directly and 

seriously threatens the health and safety ofmembers ofthe campus community." 

At the initial investigative meeting on February 24, 2012, Doe and his 

counsel were advised by Dean Couture that pursuant to an April 4, 20] 1 guidance 

letter from the Department ofEducation's Office of Civil Rights, the burden of 

proof applied in the proceeding would not be the clear and convincing standard set 

forth in the published Student Conduct Code, but would instead be a 

preponderance of the evidence standard. University officials subsequently 
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amended the electronic version of the Student Code of Conduct available online to 

reflect the lower standard ofproof for investigations, but failed to similarly amend 

the standard of proof applicable to University court proceedings, which is still 

listed as clear and convincing evidence in the online version. The published hard 

copy Student Code ofConduct handbook continues to state that the clear and 

convincing evidence standard applies at all stages. 

The online version of the Student Conduct Code was also amended to 

broaden its application to off-campus offenses, adding the following sentence: 

"However, notwithstanding any ofthe foregoing, alleged sexual assaults and other 

assaults by students off campus will almost always subject the accused to Student 

Conduct Code proceedings regardless of whether and how these assaults are 

charged and disposed of in the criminal justice system." 

In addition to the changes to the Student Conduct Code during the pendency 

ofthe proceeding against Doe, which are not in dispute. Doe alleges that Dean 

Couture has conducted a biased investigation in which Dean Couture prejudged 

the case before reviewing the evidence, colluded with the accuser in building a 

case against Doe, and ignored and withheld evidence favorable to Doe. For 

purposes of the pending motion, the Court assumes these factual allegations to be 

true. 
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Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 188 of 281



PlaintiffDoe has been adjudged guilty by Dean Couture in his capacity as 

investigative officer, and Dean Couture has recommend the sanction ofexpulsion 

from the University. Plaintiff has denied the charges and exercised his right under 

the Student Conduct Code to have his case presented to the University Court. 

That hearing is scheduled for May 10,2012. PlaintiffDoe seeks injunctive relief 

in this Court prohibiting the University Court proceeding from going forward as 

scheduled. Plaintiff also asks the Court to require the University to begin a new 

investigation into the allegations against Doe with a different investigatory officer 

and to apply the procedural rules ofthe Student Conduct Code as it was published 

at the time of the offense, including a burden ofproof caJling for clear and 

convincing evidence. 

III. Analysis 

Injunctive relief "is an extraordinary remedy never awarded as a matter of 

right." Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7,24 (2008) 

To obtain a temporary restraining order or a preliminary injunction the plaintiff 

must "establish that he is likely to succeed on the merits, that he is likely to suffer 

irreparable harm in the absence ofpreliminary relief, that the balance ofequities 

tips in his favor, and that an injunction is in the public interest." Winter, 555 U.S. 

at 20. Following Winter, in Alliance for the Wild Rockies v. Cottrell, 632 F.3d 
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1127, 1132 (9th Cir. 2011), the Ninth Circuit clarified that its "serious questions" 

approach to preliminary injunctions survives Winter when applied as part ofthe 

four-part Winter test. Thus, once a plaintiff has shown a likelihood of irreparable 

injury and that the injunction is in the public interest, an injunction is warranted if 

the plaintiff can further show that there are "'serious questions going to the merits' 

and the balance ofhardships tips sharply towards the plaintiff" Id. at 1135. 

The Complaint alleges a violation ofDoe's rights under Title IX ofthe 

Education Amendments of 1972, 20 U.S.C. §§ 1681-1688 (Count I); a breach of 

Contract claim (Count II); and a federal Equal Protection claim (Count III). 

Plaintiff's motion for a temporary restraining order fails because he has not shown 

that there are serious questions going to the merits on any ofhis claims for relief. 

Plaintiff asserts that Title IX guarantees him a right to be subject to a 

published code of conduct, to due process in a disciplinary procedure, and an 

impartial investigation. The claimed right to a published code ofconduct is rooted 

in the regulation implementing Title IX, 34 C.F.R. § l06.8(b). The claimed rights 

to due process and an impartial investigation are found in a Department of 

Education guidance document, Revised Sexual Harassment Guidance: 

Harassment a/Students by &hoolEmployees, Other Students, or Third Parties­

Title IX(2001), 19-22. 
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The United States Supreme Court has held that Title IX creates a private 

right of action for victims of sex-based discrimination by an educational 

institution. Cannon v. U. ofCbicagQ, 441 U.S. 677, 694 (1 979)("TitleIX 

explicitly confers a benefit on persons discriminated against on the basis of sex, 

and petitioner is clearly a member ofthat class for whose special benefit the 

statute was enacted.") Regulations that implement a statute that provides a private 

right of action are also subject to a private right ofaction if they are "valid and 

reasonable [and] authoritatively construe the statute itself." Alexander v. 

Sandoval, 532 U.S. 275, 284 (2001). Ifa regulation enlarges the private right of 

action that Congress intended, it may not be privately enforced. Is!.. at 291. 

The Second and Sixth Circuits have analyzed Title IX claims against 

universities arising from disciplinary hearings, and have required that such Title 

IX claims require that the plaintiff show the conduct was motivated by bias based 

on the plaintiffs sex. Mallory v. Ohio U., 76 Fed.Appx. 634, 638-41 (6th Cir. 

2003)(citing ¥Usufy. vassar College, 35 F.3d 709 (2d Cir. 1994)). See also Doe 

v. U. ofthe South, 687 F. Supp. 2d 744, 756 (E.D. Tenn. 2009) (Doe I). An 

allegation ofgender bias or discrimination is the essence of the private right of 

action; in the student disciplinary context, a university's failure to comply with 

administrative requirements imposed pursuant to Title IX does not give rise to a 

-7­

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 191 of 281



private right ofaction. l!L at 758 (citing Gebser v. Laio Vista Indel2. Sch. Dist., 

524 U.S. 274, 291·92 (1998». 

In light ofthese standards, Plaintiff has not shown serious questions going 

to the merits ofhis Title IX claim. There is no allegation that he is the victim of 

gender bias, which is a pre-requisite to any claim under Title IX. Moreover, the 

due process and impartiality claims are based on a guidance handbook, which is 

not a statute or regulation and therefore does not give rise to a private right of 

action. 

Plaintiffs breach ofcontract claim alleges an implied contract between Doe 

and the University which binds the University to the pUblished Student Conduct 

Code procedures in effect at the time of the alleged offense. There is support for 

such a theory of recovery in Doe v. University of the South, 20 II WL 1258104 

(E.D. Tenn. 2011) (Doe II), a case cited in Plaintiffs brief. However, Plaintiff 

does not address the issue of the state's immunIty from suit under the Eleventh 

Amendment, which was raised by the University at the hearing. For the purpose 

of Eleventh Amendment immunity, the Ninth Circuit has held that a state 

university, including the University ofMontana, is an arm ofthe state. Flint v. 

Dennison, 488 F.3d 816 (9th Cir. 2007). Although the State of Montana has 

waived its Eleventh Amendment immunity for contract actions against it in state 
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court, see Mont. Code Ann. §§ 18· J·40 1 and 18-1 -404, it has not waived its 

immunity from such suits filed in federal court. Accordingly, The University of 

Montana is immune from the action pled in Count II of the Complaint. State of 

Montana v. Peretti, 661 F .2d 756, 758 (9th Cir. 198 J). Under these circumstances, 

Plaintiff Doe has no probability of success on Count II. 

Plaintiirs final claim alleges an equal protection violation. The violation 

allegedly lies in the fact that students charged with a sexual assault or with 

retaliation under the Student Conduct Code are subject to a lower burden ofproof 

than students charged with any other offense. Because there is no identifiable 

class of individuals who may become accused of sexual assault or retaliation, Doe 

has alleged a "class ofone" claim; "an equal protection claim can in some 

circumstances be sustained even if the plaintiff has not alleged class-based 

discrimination, but instead claims that she has been irrationally singled out as a 

so-called 'class of one.'" Enquist y. Or. Dep't of AWc., 553 U.S. 591,601 

(2008). Such a claim requires a showing the that University "(1) intentionally (2) 

treated Doe differently than other similarly situated students, (3) without a rational 

basis." Gerhart v. Lake County, 637 F.3d 1013, 1022 (9th Cir. 2011). 

Plaintiff Doe cannot show serious questions going to the merits of this claim 

because he has not alleged that he has been treated differently from similarly 
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situated students and because the University has a rational basis for its decision to 

impose a lower standard ofproof on sexual assault and retaliation cases, Le., that 

such as standard is required as a condition ofcontinued receipt of federal funding. 

Upon careful consideration ofeach of the alleged bases for relief, the Court 

is compelled to find that the Plaintiff is not entitled to injunctive relief at this 

stage. The balance of hardships unquestionably favors the Plaintiff, and the injury 

he claims he will face ifhe is found guilty at a University Court proceeding 

applying a preponderance ofthe evidence standard may well be irreparable. In 

light ofthe manner in which University officials have apparently conducted their 

investigation, there is no doubt in the Court's mind that the public interest favors 

an injunction. But the standard for injunctive relief requires at least a showing of 

some possibility that the Plaintiff might succeed on the merits of the claims as 

pled. The Court sees no such possibility here. Accordingly, the Plaintiff's motion 

for a temporary restraining order must be denied. 

There remains the matter of the motion for a protective order allowing the 

Plaintiff to proceed under a pseudonym and for the case to be filed under seal. 

That motion will be granted. Special circumstances may warrant a finding that the 

need for anonymity outweighs the public's interest in an open proceeding when 

non-disclosure is necessary "to protect a person from harassment, injury, ridicule 
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or personal embarrassment." lJges I-XXHI v. Adyanced Textile Corp., 214 F .3d 

1058, 1068-69 (9th Cir. 2000). A party may be allowed to proceed anonymously 

where is it necessary to "preserve privacy in a matter of sensitive and highly 

personal nature." lsi at 1069. At this stage, the Court finds that a protective order 

is justified because there is still an anonymous accuser in the underlying action, 

and because this federal case arises from a closed University disciplinary 

proceeding in which all parties are entitled to confidentiality. In light of the 

outcome on the motion for temporary restraining order, all that would be achieved 

by requiring Doe to proceed publicly at this stage would be the embarrassment of 

all parties involved. The protective order is issued based on the current posture of 

this case, and may be revisited and revised or withdrawn should this litigation 

proceed. 

Two matters warrant additional comment. First, the Court is not called 

upon to make findings, and makes no rmdings, regarding the merits ofthe 

underlying case against Plaintiff Doe in the University's disciplinary proceeding. 

Second, the Court's decision today on the motion for a temporary restraining order 

is based on the law, the record now before the Court, and the claims as current 

framed in the Complaint. The Court states no opinion on whether other avenues 

of recovery may exist or may materialize in the future, but advises the parties that 
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this matter will remain open until it proceeds to a judgment on the merits or is 

dismissed. Plaintiff Doe was denied relief because he is not now entitled to relief 

under Rule 65. Today's ruling is not a finding that the process employed by the 

University in this case is immune from legal challenge. Indeed, from a normative 

perspective, the process applied to PlaintiffDoe and the behavior ofUniversity 

officials in investigating and prosecuting this matter offends the Court's sense of 

fundamental fairness and appears to fall short of the minimal moral obligation of 

any tribunal to respect the rights and dignity of the accused. In this forum, 

however, the Court is bound to follow the law, and for the reasons set forth above, 

the motion for injunctive relief is denied. 

IV. Order 

Based on the foregoing, IT IS HEREBY ORDERED that the Plaintiff's 

motion for a temporary restraining order is DENIED. 

IT IS FUR1HER ORDERED that the Plaintiff's motion for a protective 

order allowing him to proceed under a pseudonym and to file the case under seal is 

GRANTED. The Clerk ofCourt is directed to file this matter under seal, and all 

parties are required to maintain the anonymity ofPlaintiff Doe and the accuser in 

the underlying proceeding. 

IT IS FURTHER ORDERED that upon the conclusion ofthe University 
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Court proceeding, PlaintiffshaU file a status report advising the Court of the status 

ofthe underlying proceeding and, ifnecessary, requesting that the Court set a 

briefing schedule and hearing on a motion for preliminary injunction. 

, DATED this lCL-fiay ofMay, 2012. 

Don,L. ~;;.,~oo.,
United State District Court 
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, 

David R. Paoli 

PAOLI KUTZMAN, P.C. 

257 W. Front St., Suite A 

P.O. Box 8131 

Missoula, Montana 59802 

Telephone: (406) 542-3330 


Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


) 
JOHN DOE, ) Cause No. CV 12-77-M-DLC 

) 
Plaintiff, ) Hon. Dana L. Christensen 

) 
va ) STIPULATED MOTION TO 

) RELEASE ORDER UNDER 
THE UNIVERSITY OF MONTANA, ) SEAL 

) (FILED UNDER SEAL) 
Defendant. ) 

) 

Comes now the Plaintiff, John Doe, by and through counsel, and 

hereby respectfully moves the Court for its Order allowing the Plaintiff to 

provide the Missoula County Attorney, Fred Van Valkenburg, a copy of this 

Court's May 10, 2012 Order Under Seal. 
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Counsel for Defendant, The University of Montana, stipulates to and 

agrees to the release of this Court's May 10, 2012 Order Under Seal to the 

Missoula County Attorney for this limited purpose. 

Respectfully submitted this 14111 day of June 2012 

By: 

CERTIFICATE OF SERVICE 

I hereby certify that, on June 14, 2012, a copy of the foregoing document was 
served on the following persons by the follolNing means: 

CMlECF 
1 
2 

Hand Delivery 
Mail 
Overnight DeNvery Service 
Fax 
E-mail 

1. Clerk, U.S. District Court 

2. David Aronoflky 
Office of Legal Counsel 
University Hall 135 
The University of Montana 
Missoula, MT 59812 

1:1 R. Pa I 
Paoli Kutzman, P.C. 
257 W. Front St. Suite A 
P.O. Box 8131 
Missoula. MT 59802 
Davidrp@aol.com 
ph. (406)542-3330 
fax (406)542-3332 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DMSION 


) 
JOHN DOE, ) Cause No. CV 12-77-M-DLC 

) 
Plaintiff, ) Hon. Dana L. Christensen 

) 
vs ) ORDER GRANTING 

) PLAINTIFF'S MOTIONS TO 
) RELEASE ORDER UNDER 

THE UNIVERSITY OF MONTANA, ) SEAL 
) 
) 

Defendant ) 
) (FILED UNDER SEAL) 

Having reviewed Plaintiff's Stipulated Motion to Release Order Under Seal on 

June 14,2012, and for good cause appearing, 

IT IS HEREBY ORDERED that Plaintiff may provide Missoula County Attorney, 

Fred Van Valkenburg with a copy ofthis Court's May 10,2012 Order Under Seal. 

DATED this __ day of June, 2012. 

United States District Court Judge 
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FILED 

JUN , 8 2012 

B;ATRICK E. OUFFY. CLERK 

0EPt!TY CUlFII{, ~ 

IN TIm UNITED STATES DISTRICT' COURT 


FOR TIm DISTRICT' OF MONTANA 


MISSOULA DMSION 


JOHNOOE, ) cv 12-77-M-DLC 
) 

Plaintiff, ) 
) 

vs. ) ORDER UNDER SEAL 
) 

TIm UNIVERSITY OF MONTANA, ) 

) 


Defendant. ) 


-----------------------) 

Plaintiff John Doe, the subject ofadisciplinary proceeding initiated under 

the University ofMontana's Student Conduct Code, brought this action seeking a 

preliminary injunction prohibiting the University from going forward with a 

University Court proceeding scheduled for May 10, 2012, and requiring the 
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University to begin its investigation anew and to follow certain protocols that Doe 

asserts are required by law. Doe filed a motion for a temporary restraining order, 

which was denied by an Order of this Court dated May 10, 2012. Doc. No. 11. In 

that Order, the Court granted Plaintiff Doe's motion for a protective order sealing 

this case, but added, "The protective order is issued based on the current posture 

of this case, and may be revisited and revised or withdrawn should this litigation 

proceed." I.d. at II. The Order also required "that upon the conclusion of the 

University Court proceeding, Plaintiff sball file a status report advising the Court 

of the status of the underlying proceeding and, if necessary, requesting that the 

Court set a briefing schedule and hearing on a motion for preliminary injunction." 

lsi. at 12-13. 

Now pending before the Court is the parties' stipulated motion to modifY 

the protective order sealing this case for the limited purpose of allowing the 

parties to supply the Missoula County Attorney with a copy ofthe May 10, 2012, 

Order denying the motion for a temporary restraining order. The motion offers no 

explanation for the request to selectively unseal the Order, which is in sharp 

contrast with the extensive briefing and argument presented in favor ofthe initial 

motion for a protective order sealing the case. Moreover, because Plaintiff has not 

filed the required status report, the status ofthe University's disciplinary 

-2­
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proceeding, which from the Court's perspective must be considered in deciding 

the pending motion, is unknown to the Court. 

In fact, the uncertainty surrounding the state of the underlying proceedings 

calls into question whether there remain any viable claims to be pursued in 

Plaintiff Doe's Complaint. The Complaint alleges three Counts: a violation of 

Doe's rights under Title IX ofthe Education Amendments of 1972, 20 U.S.C. §§ 

1681-1688 (Count I); a breach ofcontract claim (Count II); and a federal Equal 

Protection claim (Count Ill). The injuries alleged in each Count relate to bias and 

procedural violations in the investigation and prosecution ofthe Student Conduct 

Code complaint, and the risk that Plaintiff Doe may suffer adverse consequences if 

he is found guilty at the University Court proceeding. The relief sought under 

each Count is an injunction prohibiting the University Court proceeding from 

going forward. According to the documents in the record ofthis case, the 

University Court hearing took place on May 10,2012. Depending on the outcome 

ofthat hearing, this case may now be moot, and therefore subject to dismissal for 

lack of subject matter jurisdiction. "When the possibility of injury to the plaintiffs 

ceases, the case is rendered moot and [the court lacks] jurisdiction to decide it." 

American Civil Liberties Union of Nevada v. Masto. 670 F.3d 1046, 1062 (9th 

Cir.2012). 
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In any event, this case is now stalled, and must either move forward or be 

dismissed. The Court cannot address its jurisdictional concerns or rule on the 

pending motion without more information. 

Accordingly, IT IS HEREBY ORDERED that, on or before June 22, 2012, 

the parties shall file a joint status report setting forth the current status ofthe 

Student Conduct Code proceeding against Plaintiff Doe. Failure to comply with 

this Order may result in dismissal ofthis action for failure to prosecute under Fed. 

R. Civ. P. 41(b). 

DATED this 18th day ofJune, 2012. 

Dana L. Christensen, District Judge 
United Slates District Court 

-4­
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David R. Paoli 
PAOLI KUTZMAN, P.C. 
257 W. Front St., Suite A 
P.O. Box 8131 
Missoula, Montana 59802 
Telephone: (406) 542-3330 

Attomeys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


) 
JOHN DOE, ) Cause No. CV 12-77-M-DLC 

) 
PlaintWf, ) Hon. Dana L. Christensen 

) 
vs ) PLAINTIFF'S STATUS 

) REPORT 
THE UNIVERSITY OF MONTANA, ) 

) (FILED UNDER SEAL) 
Defendant. ) 

) 

Comes now the Plaintiff, John Doe (&Doe"), by and through counsel of 

record and hereby submits Doe's Status Report to the Court. At the outset, 

the undersigned apologizes to the Court for his failure to timely inform the 

Court via Status Report of the result of the Campus Court proceeding. 

On June 14, 2012 the parties filed a Stipulated Motion to release 

Order Under Seal. Thereafter, the Court issued its June 18, 2012 Order 

requiring a joint status report be filed ·setting forth the current status of the 

Student Conduct Code proceeding against PlaintWf Doe." To that end, the 

undersigned emailed a draft status report to the University's attorneys. 
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University counsel insisted that the actual Campus Court decision and 

transcript (The undersigned arranged for a court reporter to record the 

proceedings rather than rely on the University's tape recorder) be attached 

to the Status Report. The University attorneys did not comment or make 

changes to the undersigned's proposed Status Report. The undersigned 

would not agree to attaching the transcript to the Status Report. 

The Motion to Release Order Under Seal is time sensitive. Due to 

the undersigned's failure to report to the Court and because the 

undersigned could not come to agreement with the University's attorneys, 

Doe files this Status Report today to Inform the Court of the current status 

of the Student Conduct Code proceeding against Doe. 

On May 23, 2012 the Campus Court issued its decision finding 

against Doe on a 5-2 vote. The Campus Court then voted 7-0 that the 

punishment should be expulsion. Thereafter, President Engstrom had 10 

days to review the Campus Court decision. Following written submission to 

President Engstrom and a personal meeting between the undersigned and 

President Engstrom, President Engstrom issued his June 6, 2012 finding 

endorsing the Campus Court decision. [Attached hereto as Exhibit Al. 

The University System then provides a prooess by which Doe may 

appeal to the Commissioner of Higher Education, within 30 days of the 

President's decision, and, thereafter, 30 days to appeal that decision to the 
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full Board of Regents. [Policy attached as Exhibit B1. On June 13, 2012 

Doe appealed President Royce Engstrom's endorsement of the Campus 

Court decision to the Commissioner of Higher EducatiOn. [Appeal letter 

attached hereto as Exhibit CJ. 

Today the undersigned received a letter from the University System 

with a briefing schedule. [Letter attached as Exhibit OJ. 

The undersigned believes he has fully set forth the current status of 

the Student Conduct Code proceeding against Doe; it is ongoing and Doe 

is working through the appeal process. As a result, Doe respectfully 

requests he be allowed to provide this Court's May 10, 2012 order to Fred 

Van Valkenburg, Missoula County Attorney. 

Respectfully submitted this 20111 day of Jun 
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CERTIFICATE OF SERVICE 

I hereby certify that. on June 20, 2012, a copy of the foregoing document was 
served on Ihe following persons by the following means: 

CMlECF 
1 
2 

Hand Delivery 
Mail 
Overnight Delivery Service 
Fax 
E-mail 

1. Clerk, U.S. DIstrict Court 

2. David Aronofsky 
Office of Legal Counsel 
University Hall 135 
The University of Montana 
Missoula, MT 59812 

David R. 

PaoR Kutzman, p.e. 

257 W, Front St, Suite A 

P.O. Box 8131 
Missoula, MT 59802 
Davidro@aol.com 
ph, (406)542-3330 
fax (406)542-3332 
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Offioe of tho Presldent 
The Univet8ilyof Montula 

MisaooIa, MonImaS96U-Il324 

0I!ice: 14Il6) 1A:l-~n 
Fox: (406) 243-2'797 

CONFIDENTIAL 

Iune6,2012 

RECEIVED 
c/o David Paoli JUN 07 2012 
Paoli KUfzm81l, P.C. 

257 west Front Street, Suite A 
 PAoo KU1ZIIAN, P.C.
P.O. Box 8131 

Missoulll, Mr 59802 


DearMr,_ 

I am writing to infuD:n you of my decision in the matter of your alleged violation of The 
Univenlity ofMontana Student Conduct Code. The University Court. after condw:ting a hearing 
with you on May 10, 2012,1ransmitfed its findings and conclnsioDS to you and to me on May:U. 
2012. According to Section V.G.4 of the Student Conduct Code, I have ten working days to 
review the Court's decision and render II decision to approve or overrule the Court. 

My review consisted of examining the Coll11's decision in their document of May 23, 2012, the 
verbaliro transcript ofthe court hearing in its en~letterssubmitted by your attomey, Mr. 
David Paoli (dated May 30, 2012). and by (dated May 30. 2012) at my 
invitati()l\. Additionally, your attorney requested to Ole to person with me, so I did meet with 
Mr. Paoli and Mr. Lynd on Iune I, 2012. I also afforded the opportunity to meet with Ms.'-attorney and did so on IuneA, 2012. In recognition of the seriousness of this matter, I 
have 1aken the entiJ:e time a.ffurded to me. 

/u you know, the Court colICludad by a vote of 5-2 that you did violate Sec. V.A.18 of the 
Student Conduct Code by committing sexual intercourse without consent. Further, the Court 
collCludad by a unanimous vote of 7-0 that you be disciplined by expulsion for the University lIS 

outlined in Section V.C.I.a of the Code. According to the Code, my review is restricted to two . 
consideratlom: 1) whether the evidellCe provides a reasonable blISis for the resulting findings and 
disciplinary sanction; and 2) whether specified procedural errors were so substantial as to deny II 
fair hearing to either party. 

Regarding the first consideration, I find that the Court did come to II reasonsble conclusion based 
on the testimony and evidence available. According to the Department of Education Office for 
Civil Righfll, in II "Dear Colleague" letter dated April 4, 2011, Universities are required to use a 
"prepor!derance of evidence" to m.a/re its determinati()l\. That standard of evidence requires that 
the court detennine it is more likely than !lOt that a violation occurred. With that standard in 
mind, in myjudgment the Court arrived at a reasonsble decision. 

Opportullity .. Impact .. Rupoitf.Jibility ,. Vitality 

8 
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Further, I do not find any procedural errors tbat served In deny a fair hearing. Both sides had the 
fuU opportunity to present their n:specti.ve e_ and question all witnesses. The Court was 
eonstituled correctly, it conducted its business in accordllIlce with the Student CondU<:t Code and 
it did so in a timely _cr. I do nat find merit in the proeedllllll objections raised in Mr. Paoli's 
1eUenI. 

Consequently, I am making the determination thai you did violate the Student CondU<:t Code by 
committing sexual intercourse without consent Purthermore, I uphold the Court's conclusion that 
you I>e expelled ftom The University ofMontana. This sanction will not be implemented in flllal 
fonn until you have exhausted the appeals process or until the deadline for an appeal bas passed. 

Yau have available to you fi.J.rther admlnistrative review by the Commissioner of Higher 
Education and the Board of Regents according In Board Policy 203.5.1. I eDCOUrIIge you In 
COIlfact the Commissioner lIS soon as possible if you wisll In exercise your right In further 
review. I caution you tbat this process relJl8ins confidential. The University will not supply 
anyone other than the individuals copied below with infonnation about this decision. 

The review by the President constitutes the final step at the University level I consider the 
matter closed. I am sorry that your career at the University must come In an end. 

Sincerely, ~ 

~C~~~~ 
Royce C. Engstrom 
President 
The University of MontaDa 

l\CIlh:p 
1illllaMJ5 

c: ......Student 
~ Dean of Students 


Teresa Branch. Vice Pn:aident for Stndent Affairs 

David AronofSky. Legal CollllSd 

Members of the University Court 


Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 210 of 281

http:n:specti.ve


L 

MONTANA BOMD OF ReGENTS 011 HIGHER EDUCATION 

Policy and PIOClIdUI'H ManlNll 


SUBJECT: GOVERNANCE !'.NO ORGANIZATION 
PolIcy 203.&.2 - AppHb
EfI'wcfIv8 • ., 11, 11188; Is~ July 14, 2004 

PreIlmbfe: 

A. 	 The PUrpollllS of Ihi8 procedUral poley inclUde. but are not limited 10, Ihe follOWIng: 
1. 	To assure to l!III constitUencies gO\lamed by or served by l!III board of regants, ItIe aXislen<;& of 

an admlnlslnlUva procedure 10 IOOIrQsa any legal right due !hem frnm the boan:!. 
2. 	 To _tile bo8n:I of regentl of higher edu<:alion that the plenary auIIlOlity they mainteln over 

Ihe Montena unlverstty system ill exero:lsed with knowledge of the faG1s relevant 10 ally dec:Ision. 
3. 	 To minimize Iltigalion between tile IlnMilSlty system and b consti1uencies by allowing the bOllfd 

of fItIIIIlIS 10 ber;ome Informed as to any dISagreement end to allow ItIe bOllld to .xeroIIe lis 
authorllJ lo nII11$dy a grlavanc&. . 

II. 80anI policy: 

A. ArfI paty edvetsely atre(rted by tile IinaIdecision of iii unlYenllIy president may appeal, within thirty (30) 
days of the presIdef\l's ~n, lo the commlnionllr or higher education, unless a boartI of regents' 
policy or an employment agreement expliclUy provides that the decision of the preslden! is tile final 
admlnl8lnlllve revIeW. 

a. Persons alleging that a university system ampioyae has acted in II fashion IncompaIlblEl with alate 
8Ihic8 or conflICt of fnteru! st.a11/te9 may brllllJ that matblr to the attention of the chief adminiBtrallve otIlcer 
on the lnvoIved campus. A campua declelon on uuoh a oornplalntillappaalatlle under this policy once a 
final decl,lonhas been nundered by the university presl<lenl. 

C. 	The oommlsaloner may In his or her dl8cretlot! Imllhe &COPe of review to procedural ~. 

o. The e>ommleelon.... may nlll aubatitute nIa or h"r judgmant for IIwt $ubstanU'IOl decl8lon made by the 
presldEInt. unleas the president's decllIon _ arbitrary IIIld c:aprlcilll.ls, dearfy erroneous based on the 
IaeIs In !he record, or violated some legally prollK:led right of tile appellant.. . 
E. This poley ~ not apply 10 any rnaIIe!s which ara subject to tile gl'levanoe p~ of a collective 
II4q8Wng oonlracl 

F. Appeala 01 dedllona made by the commIsSioner, Induding decisions made on appeals of nnw oempus
decisions. may be appealed to the board pursuant to procedure IF) below. 

iii. Pl'OI:eduree: 

A. /IflpeaIII must be In WIltIng. addrasHd to lIle commissioner, and shal centain lI1e decision being 
appealed, and 'ha~ slate \he basiII for tile appeal, and Ihe rallef desired. Upon receipt of lIle appeal, the 
commise1oner shill notify the party of !he scope of review lind !he procedUre to bll followed. The appellant 
shall flIO\IIdllthe prellident with a copy of all material sent lo the commlssicmer. 

B. Aperty must use the procedures aSlablished at tile unNer&ity level befora appealing lo the 
cornmIssIcner. In lIle lIbIence of applicable campus procedures, the party may appeal a delllllninal!on by 
• campus offldal to lIle immediate supeM&or. OedIIons of II campus dlancallOr are appealable to tile 

1 
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MONTANA BOARD OF Rt:M!NTS 01' HIGHER EDUCATlON 
Policy and ProQ.du.... Manual 

SUBJECT: GOVERNANCE AND ORGANIlAT!OH 
Poley 203.6.2 - Appea1s 
EJfIJeIIve May 1', 1HI; ItI/tWd JuJy 14, 2004 

UIIIVeISity PMideni. TIle IInlll admln/IIlr8llve deoI6lon stille ~ level Is that of tile pr!llIidanl 

C. The cornmIa8Ioner m8'J atlempl 10 IICIliIMIlltI Intmnal dI8posiIIon of lhe sppeaI. An Informal 
dIaposiIJoIIls biIldlng only If lila ~ party end tile FnS1dent 0IgIW 10 the propDIIed ~. 

O. SUbjlK:tto lila provlIJIoM at ~ (E) !he 1IppIIa11Mll be deeIded based upon malariale lIUbmHllld 
by \lie appealing \l8ItY and by the FnSldent The paltlea 10 tile appeal have no right \0 mlraduee materialS 
01 raI8e I&suaa that have no! been part of!he urriverllity AIOCW. Afill or paItiaIlleaMfl may be conducted. 
II 

t. tile right to a hearing is establiehed by a board at I'IlIIlIflbi' po/II:j on tile par1kuIar subject mertIlr; 
0( 

2, failure to condoot a hearing iil()u1d violate tile party'a conatltullonal due process rights. 

E. The eommlaaloner may rlIqll8lil that the parties Gubmlt additIOnal malarial. or he may on his own 
Initiative take notice of other refevant mellere. TIle cornmisaioner may remand IIle mailer back to tile 
unIV8r9lty 01 he may affirm, reYlII'IIII, or modify the UnlV8!8lly decISIon or he may present tile appeal to 1I1e 
board for Its consldera6on. 

F. WIthin 30 daYI of tile commlaaloner's decision a party may appeallhe decision 10 the board. $ueI\ 
appeala mull be In WI"itII1g, be sddreaaed to I/Ie boIRIlrr c:at'& of !he commissioner, sIIaJl state tile decIskIII 
being appealed, tile basil for the appeal, and lite rellllf desired. The commissioner 'hell place Ihe mailer 
on !he board's agenda, though the board may chooee not Ioenfllrtaln \he appeal. If \he board .llrCCllp1ll1he
liRl8III, it wiD speoIfy tile scope of review and may llIquest a tuB or partial !\eaI!ng. TIle decision of IIle 
board aIIIrrnIng, l'8YIII1Iing, modIfYing or reflllling 10 hear the appeal is 1he final admlnlslnlUve 
detsImlnaIkm. . 

G. No melletS suDjact 10 thill poley IIIhaII be COI18Iderad finallmlil \he proc;edu1e& of this poIk:y have been 
used to present !he matter 10 \he boIIrd at regents. WIlen a party fails 10 exercise Ihe appeal r1gIII$ 
guaranteed by this po/II:j 1he pany IiICOIIpW 1he '- level decision as final and waives 1hS right 10 COI'Ite8t 
\lie meIIet 1'uIIIIer. 

1:!11118 

ar.-._WI (noooinded ,..m.y1i1.11T!'): 1Iom11ioOO1.m77, ,_". '5, 1m(ro~ ....21_178. 
~-~sr-,""""'bw2.1m.J_:t1.1es5.00:I0ber~.19S0,S"""_28.19115. otdMoylll. 19110; 
~_JutrI4.~. 
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PAOLI KUTZMAN, P.C. 
A11'OIIM!'t3 '" LAw 

2S7 WPSrI'lwl<r s-rru-. Sum! A
DAYlD R. PAOU DAVIDPAOL1@PJWl.l-J...AW,QlM

P.O. Box 8131101!1'1 A. IC!Jm<AHO JOlll'K1J'IZWd<@PAOLN.AW.coot
MISSOtIl.o\, MClNl'ANA 59802

PIlIUP C. SIIADWICK PHllJI'SHADWlO(@P>'OlH.Aw.roM
PHQNB;406-542.3330 

PAX:4Q6.542-3332 


June 13, 2012 

CatherIne Swift: 
Chief Legal Coooael CONFIDENTIAL 
Montana University System Via email cswlft@montaoa.edu 
2500 Broadway Sl & U.S. Mall 
P.O. Box 203201 
Helena. MT 59620-3201 

Dear cathy: 

Pursuant to the Montana Board of Regents Policy and ProcedUnMJ Manual-
I hereby notify you and the Montana University 

System to the Commissioner of Higher Education 
from the Royce Engstrom pursuant to his June 6, 
2012 letter (President Engstrom's letter Is attached hereto as ExhIbit A). 

You and I previously discussed a brlef1ng schedule that would Include the 
Appellant filing an opening brief, the University filing a response bIIef and then 
the Appellant fling a reply brief. I trust this is the procedure that we will follow. I 
belilMl that I could provide to the Commissioner of Higher education our opening 
brief by June 29. I Imagine the University would then have unt. July 13\11 to file 
their bIIef and then I would propose our reply brief would then be due July 24\11. 
Please let me know if Ills bIIefing schedule meets wittl your approval. 

Finally, I'm enclosing a records request I'm sending to David Aronofsky. I 
provide It to you because it appears the review of these materials has been taken 
from campus and put In your oIfIce. 

c 
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------ ..~ ..- ... --

Ollla of...r..kIrmI 
'DIe lJlIiveaIItyof~ 

MIIaoula, :t.timbIzIl!I98lU3li 
OffIce: (406) K\l4311 

Fox: (406) 243-2I"1l 

CONllJDIiNTI4L 

J_6,2012 

RECEIVED 
do ua''l4l.''8011 
Paoli Klllzman, p,e. 

JON 07 2fI12 
251 Wast F.rollt Street. Suite A 
P.O. Box IIllI PAOlI kU'I'ZIWt, P.c. 
Missoula, MT 59802 

DcatMr._ 

I am wriIios to hIIimn you of Il1.'I decision in dlfl matter of 70IIf alleged violation of Tbe 
UIliVWBity ofMOIlbIuII StudcDt CooduI:t Cocks. The Univel'!iity Court, a&r eooducting aheariug 
with you onMliy 10.2012, uansmltted im figdjntll' and~ to yoU mdto me on "" 24. 
2012. AooordiIIg to SecIion V.O.4 of I'b.e Student Omdllct Code, 1 bave ten workiDJJ days to 
nMcr:" Ihe Cmut's deoiJlon and ~& decWnn to approve or ovemde I'b.e Court. 

My review ccmslatId of examlnlng !he Courts decisIOIl in fhejr document of May 23. 2012, 1be 
VeLbitim I:IIIII8cri.pt oflhe courtlu;aring in im ~mbmltb:d by 70IIf 1IItom:ly, Mr. 
David Paoli (dated May 30, 2(12), and by (dated May 30. 2(12) at my 
invItatlon. AddilIonally. rour attomey :requesll!d to penon witll me, so 1 did meet with 
Mr. Paoli II!Id Mr. LJDd on J_ 1, 2012'. I also affunied the opPOflll:llity to meet: willi Me. 
~y and did so on JllDII.4. 2012.10 m:ogoiliml of1be serio_ of this matter, I 
~ I'b.e eminI time atIirtdcd to me, 

As :poll !mow, Ihe Court eoacluded by a vO(e. of 5·2 that you did violalll Sec. V.A.1S of Ihe 
Stnclcut Conduot Code by COIIIJlIitIiDs se:md intucoursc wi.1bout C01lIlCI'It. Furtbet, Ihe Court 
concl1Ided by ...mani:mo'as 'fOte of1-0 that you be dlllciplined by eXpulsion for 1be UDivetaity as 
0UI:IidI;Id in SeeIion V,C.t.1I of1be Colle. AoellI:diDg to 1be Code, Il1.'I review is te8trieIed to two 
00IISkIm:uticms: I} wbeIher 1be evidenee provides a1""sonable basia fotfhe _~ting findings and 
djscjpIin8ry ••Mlion; and 2) whether specified proc;edura.I. cmm\ were SO SIIbsIlmtinlas to dOlO)' a 
liIirbearinll to eiIhcr party. 

Regarding !he lint ~1&d that1be Cow:tdid _ to a I1:IIlIOIIIlble CQIlI'lluaion beaed 
on the testimony and evidence aVlliialie. According to the Department ofBducatinn Office fur 
Ciw Ri8hbJ, in a 'Dear 0:JIl0a&uu" letter dated April 4, 2011, ~ties lU'e a!qUired to use Ii 
~ of evide.nIle" to make ita detlmnimltion. That staodatd of mdelJce requires t!1at 
thtI court defennlne it is more libl, t!1ao not that a violation 00CIIIIed. Witll that standard in 
mind, in Ill)' judgDJel1t tile Court arrived at a reasonable decision. 

. 


M&paIOft: ' . i U...-, 
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Further, I do not iind lID)' procedural. _ tIlat served to deny a fair hesrlng. Both sides had the 
filii oppo<llm.ity to pn!HIlt tbcir R8J)Cdivc CUIB and qIIII8tion all wi~ The Court was 
COIIlltituted em:rectIy,lt condIIcted iI3 bwiine:iI in ~oc with the Student Cooduet Code and 
it did 80 in atimely tIIIlIIl1et. I do IlOIlind merit. In the procedw:aI objeetiOll$ raised in Mr. Pooli.'5 
ICllim. 

Cooseqlllmlly. I am making the """"""Dation that you did violate the Student Conduct Code by 
OOIDIIIItting IIIXII8I. intemo_ without coasent. Fw lileumre, I upbold the Court'll concl1lSian that 
700. be ~~ The UlIiYlllBity ofMollluml. This l1811C1ion will not be lmpI8nleIIII:d In fiDal 
fOrm 1IIltiI you. have """RUsted the appesIs JIIOce&'l1lI" lIIltil the dlllldl..i!w fur an appeal bus p!IIIIIIld. 

You him aYBilablo I» you. ihl'rher admillistratiw review by the Comrni!lS{oner of Higbm: 
EducaIion 8IId the Board of ~ IIIlCOl'ding CD Board Policy 203.5.1. I eJ!iXJ\Il'age you to 
~ the·ColJllllilllliorl R8 800D R8 possible if you wish to e:xerclse your right to fimher 
1IIView. I CIIIItion )'OIl !bat ibis procIIIIl I.1lIIIlliJIs confidential. The University will not IlUpply 
lIIl)'one other tban the Individuals copied below willi infurmation about ibis decision. 

The review by the Preaideot OOIIIItItutcs the fimII step lit the UniV«Sity leva!. I _ider the 
malt«closed. I am IIOtt1 that your career lit the Uni'IIl!I'Sity mll8t come to 8D end. 

lDyce C. BngsIIOIII 

PftlsldeIIt 
Tho Uni.wrsity ofMOJdana 

~ 
0: 
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PAOLI KUTZMAN, P.C. 

ATtORHB'tB Kr LA.., 

257 WesT I'RmrT Snlll11', SUI'tI! A 
DAVID R. PAOU 	 OAV1Il!'AOU@I'AOU-[.AW.coM

P.O. Box 8131IOIIfl A. Ktrrzw.H" 	 JOHNlttmM ..... @PAOu-i.Aw.COI«
Mlssoul.A. MatrANA S9802

1'1111.11' C. SIIADWt<:k 	 I'I!IIJI'SHADWlCK@PAOU-LAW.O)M 
~: 406-S42-3330 
F..x: 406-542-3332 

June 13, 2012 

DaWf Aronofsky 	 CON6DENl1AL 
QtrIce of Legal Counsel 	 VIa ema!! aronofslMl@msp.umt.edu 
UnIversity HaD 135 
The University of Montana 
Mls8OU1a, MT 69812 

Dear DavId: 

The purpose at this letter Is to make a request for records pursuant ID Montana's 
Open Records Act, § 2-6-102, M.CA This l'tIquest encompasses, but should not 
necessatlly be limited ID, copies of all communications sent, copied and/or 
received by or sent from Montana employees and officials 
regarding the allegations made have been 
proceeding through the University of Universlty 
system regarding'- Any discussions about how 
"the Universltyof ~ to 

Also this request concerns Any Information of any kind regarding the University 
of Montana Student Conduct Code, the Burden of proof applied In the Student 
Conduct Code, any discussions regarding amending the Student Conduct Code 
In any fashlon,.any disaAsslons or comments or memos regarding amending the 
Student Conduct Code regarding the applicable burden of proof, any InfQl'lTlatlon 
ordiscll8s1on regarding the April, 2011 'Dear Col!eague" letter. 

Of course, this request would Incltlde, but is not limited to any emalls. texts, 
memos, letterS (including all drafts) etc., sent, received. copied between any 
combination of the following lndivldtlSls or sets of individuals: 

1. 	 President Royce Engstram. 
2. 	 Vice President Jim Foley, 
3. 	 Vice President of Student Affairs, 
4. 	 Dean ofStudents Charles Couture (Including all the text messages he did 

not provide to us during the Campus Court proceeding that he retrieved 
from oIherwitnesses.), 

5. 	 Lucy France, 
6. 	 Claudia Denker, 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 216 of 281

mailto:aronofslMl@msp.umt.edu
mailto:I'I!IIJI'SHADWlCK@PAOU-LAW.O)M
http:1'1111.11
http:OAV1Il!'AOU@I'AOU-[.AW.coM


Mr. Oavtd AI'onarsky 
Jooe 13, 2012 
Page2cf2 

!(~=~ Court member).
C.!i Court member), 


Court mamba", 

(CA!1nrlUS Court membe!l. 

~~~:: Court member).i( Court member), 

.~=:~! member),
P( Court member), 


member), 

(Campus Court member), 


21.AIl members of the Board of Regents, 

22. Clay Christian. 
23.Kalhy Swift:, 

the Univenllty of Montana. 

Of COUI'$e. time Is of cr1Iical essence here. 

ORPhjm 
cc: Cathy SwIft 
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MONTANA UNIVHRSITY SYSTEM 
OFPlCI! OFTHHCoMMlEiStONER OP HIGHI!R EDUCATION 

2500 Bloadwlsy - PO Box 2m201-1Wera, M<mIa1'Ia 59620-3201 
(406) 44US7O - 1:'AX (406) 444-1469 

cswIfI@monlaIlII.edu 

June 19. 2012 

RECEJVBD
David R. Pao. 
Paoli Kulzman, PC JUN 20 2012257 West Front Street, SUite A 
P. O. Box 8131 

Missoula, MT 59802 PAOU KUTZMAH, P.C. 


President Royce Engstrom 
The University of Montana 
32 Campus Avenue 
Missoula, MT 59801 

Re: CONFIDENTIAl STUDENT APPEAL 

Dear Mr. Paoli and President Engstrom: 

On behalf of Commissioner of Higher Education Clayton Chriis!!!.! pu~"uan[ to your 
letter of June 13, 2012. I am writing to acknowledge receipt 
to the commissioner of higher ed1Jcation from University of MOI,tarl8 
Engstrom's decision made June 6, 2012. 

This is an administrative appeal process from a campus decision, as indicated in Boald of 
Regents POlicy 203.5.2. The scope of review will be determined following receipt of the 
appellant's statement of appeal and opening brief. 

The following procen will be followed: The university of Montana will supply the 
commissioner with a copy of the record. The tra~lversity court pro­
ceeding should be supplied as part of the record. _ the appellant, should 
provide arguments explaining the basis for his appeal on or before Monday. July 9, 2012. 
The university aha. have the date of receipt o~ submis­
sion to provide its response _Willl!ieiiliive two 
weeks from receipt of the to provide any rebuttal. "_II!!!!!!!1!!1!!111~_"" 

EXHIBrr 

o 
~J\NA5TAl1!UNM!I!SIlY-Cam_at_S'.-...c-tF.u.._H.... 


nlBUNM!li!lIT'i OF M:lNTJ.NA -CompaRt1lt..... DiIIoa.~...:tMluoull 

D_~C.....(Gto<IIvo)-liloIbad.v.u.y~College(l(&lWpoUj-MIk·Com!moill.yQ,DoP(MlloC\l'l 
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Mr. Paoli and President Engstrom 
June 15, 2012 
Page Two 

Upon receipt of Ihese doCuments. Commissioner Christian will review the arguments 
or the parties and the record and issue It written decision. The decision will be based 
upon the arguments of the parties and the relevant materials eubml!ted. 

Copies or all materials filed in connection with the appeal must be sent to the·other 
party. In the case or The University of Montana, coplea should be sent to Davk! Aron­
ofsky, campus counsel. If either party needs an extension of time in which to submit 
mab!lrlals, plea. email me at cswift@montana.!du and I will convey your request to 
Comri1lssioner Christian. 

Plea. feel free to contact me if you have questions 01 objections to the process outlined 
in this letter. 

Sincerely. 

Catherine M. Swift 
Chief Legal Counaer 
cswift@morn:ana.edu 

Copy: 	 Oayton Christian 
David Aronofsky 

Enclosure: _Appeal Letter 
Polley 20:1.5.2 
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. ­
PAOLI KUTZMAN, P.C. 


ATlOR.'liYS AT L~w 

257 WI£ST FRoHT STRFJIT. SUITE A 
OI\\'ltIPAOU@PAOll-LO\W.CUklDA\"u R. PAOLI P.O. Box 8131 JOHNKlrrzMAN@PAOI.,l"LAW.(·O~lOll'" A. K<JmlA"'* 

MISSOULA. MoNTANA 59802 
PIiIUP'$HJr,PWIl'K~PA,OU"LAW•('oMPHluP C. SHAO'll>lOC PI<oHE: 406·!I42·3JJO 


FAx;406·!I42·3332 


./. 
June 13. 2012 

C81herIne SWIft 
Chief Legal CoUnsel CONFIDENTIAL 
Montane Unlwrs/t;' System VIa email cswfft@rtlontane,8du 
2500 Broadway Sl & U.S. Mall 
P.O. Box 203201 
Helena. MT 59620-3201 

Dear Cathy: 

Pursuant to U1e Montana Board of Regents Policy and Procedures Manual· 
Governance and Organization. I hereby notify you and the Montana Un~ty 
System o~appeal to the Commissioner of Higher Educatlcn 
Ii'om the d~Pre8k:lant Royce Engstrom pursuant to his June 6. 
2012 letter (PresIdent Engetrom's letter is attached hereto as Exhibit A). 

You and I PnMousty discussed a brfefing schedule that would Include the 
Appellant filing an opening brief, U1e UnIversity filing a response brief and then 
the Appellant filing II reply brief. 'bust this Is the procedure that we will follow. J 
believe that I could provide to the Commissioner of Higher Education our opening 
brief by June 29. I imagine U1e University would then have until July 13'" to file 
their brief and then J would pmpose our reply brief would then be due July 24111

• 

PIeue let me knoW If this briefing schedUle meets with your approval. 

FInaHy. I'm enclosing a records request I'm sending 10 David Aronofsky. I 
proyIde It to you because it appears the nwiew of these materials has been taken 
fn:Im campus and put in your office. 

DRP/~m 
Enclosures 
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FILED 

JUN 21 2012 

PATRICI( E. DUFFY. CLERK 

~1.DE;;;;PUTY;;;V"'CL"'eFl;;;K."Mi"'8S"'OiiX:;-::,o-

IN THE UNITED STATES DISTlUCT COURT 


FOR THE DISTlUCf OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, ) CV 12-77-M-DLC 
) 

Plaintiff, ) 
) 

VB. ) ORDER UNDER SEAL 
) 

TIlE UNIVERSITY OF MONTANA, ) 
) 

Defendant. ) 

-----------------------) 

This Court issued an Order dated June 18,2012, in which it instructed the 

parties to file "a joint status report setting forth the current status of the Student 

Conduct Code proceeding against Plaintiff Doe." Doc. No. 13 at 4. The Court 

added, "Failure to comply with this Order may result in dismissal ofthis action for 
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failure to prosecute under Fed. R. Civ. P. 41(b)." Id. The Court's Order made 


. clear that the reason for the status report was to afford the parties an opportunity to 

supply information necessary to allow the Court to address the pending motion to 

modify the protective order sealing this case and, more fundamentally, to satisfy 

the Court that this matter should not be dismissed for lack ofjurisdiction because 

itis moot. 

The resulting status report, filed June 20, 2012, fails to comply with the 

Court's Order on every level. To begin, it is not a joint status report but rather was 

filed only by Plaintiff Doe, apparently because of the parties' inability to agree as 

to what attachments should be inclUded. The status report offers no additional 

justification for the motion to modify the protective order, and no proposal as to 

how this matter should proceed and on what jurisdictional basis. 

As the Court stated in its June 18, 2012, Order, this case will not languish 

on the docket; it must move forward or be dismissed. The parties have thus far 

ignored the Court's request for input as to how to proceed, but a decision in that 

regard must be made nonetheless. 

Accordingly, IT IS HEREBY ORDERED that a hearing is set in this matter 

for Friday, June 22, 2012, at 3:00 p.m. in the Russell Smith Courthouse in 

Missoula, Mornana. The parties are instructed to come to the hearing prepared to 

-2­
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discuss the following: 

I. 	 Whether the case is now moot and should be dismissed on that basis; 

2. 	 If the case is not dismissed, why the case should not be unsealed in its 

entirety; and 

3. 	 If the case is not unsealed in its entirety, what is the basis for selectively 

unsealing certain docwnents for distribution to specified individuals. 

th"· 114tDATED IS day ofIune, 2012. 

Dana L. Judge 
United State District Court 

·3. 
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• • 
RandyJ. Cox 
BOONE KARLBERG P.e. 
20) West Main, Suite 300 
P.O. Box 9199 
Missoula, MT 59807-9199 
Telephone: (406) 543-6646 
Facsimile: (406) 549-6804 
rcox@boonekarlberg.com 

David Aronofsky 
Office of Legal Counsel 
University Hall 135 
The University of Montana 
Missoula, MT 59812 
Telephone: (406) 243-4742 
Facsimile: (406) 243-2797 
aronofskyd@mso.umt.edu 

Attorneys for Defendant The University ofMontana 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, Cause No. CV-12-77-M-DLC 

Plaintiff, DEFENDANT'S RESPONSE TO 
PLAINTIFF'S STATUS REPORT 

v. 
FILED UNDER SEAL PER ORDER 

THE UNIVERSITY OF MONTANA, UNDER SEAL OF MAY 9, 2012 

Defendant. 

1 
F,\Fik:sl4309\4()tl9\OO24S lOS. WPD 
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• • 
Defendant received a copy ofPlaintiff's Status Report and, very shortly 

thereafter, the Court's June 21 Order. The University ofMontana will, ofcourse, 

appear at the hearing June 23 as ordered. However, certain factual recitations 

made in Plaintiff's status report should be corrected. 

1. 	 University Attorneys Did Comment and Make Changes to the 
Proposed Status Report. 

The parties engaged in discussion regarding submission ofthe Joint Status 

Report due June 22, 2012. Attached as Exhibit "A" is the email chain relating to 

the status report. That email chain reflects the following series ofevents; 

On Tuesday, June 19, at 9:01 a.m., Mr. Paoli, through his assistant 
Rebecca Murphy, sent a "draft status report" to be submitted by 
Plaintiff to Mr. Aronofsky for review. Mr. Aronofsky subsequently 
asked if this was a draft not yet filed and further suggested that what 
was necessary was a "joint status report" and that the University 
Court decision "must be included" as part of that joint status report. 

Tuesday evening, at 9:19 p.m., Mr. Paoli replied that it was a draft. 
He then stated "No to attaching the campus court order." 

The next morning, at 9:36 a.m., Mr. Aronofsky noted confirmation 
that what had been sent was a draft and noted that the University 
would not agree "to a joint statement without the University Court 
order and quite probably the transcript. ..." 

2 
F;\Fil••l4l1l9\4OO9\OO24' IOS.WPO 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 225 of 281



• • 
Mr. Paoli replied at I :30 p.m. that he did not agree to attaching the 
transcript ofthe hearing but that he would "concede on the Campus 
'Court' decision being attached." He ended by saying "Let me know 
if we can work this out." 

At 3:47 p.m., the undersigned, after meeting with Mr. Aronofsky, 
wrote an email advising that counsel had "reviewed your status report 
and have the following suggested text. In order to make it as easy as 
possible, I have put the full text ofour proposal in this email so all 
your office has to do is lift the text and insert it into a new document." 
It was further noted that modifications ofthe draft status report were 
made "to reflect the fact that the status report is required to be joint 
and, further, to reflect the attachment ofthe University Court 
decision." 

It was also stated that the University would "not insist upon 
submission of the transcript." 

Wednesday night, June 20, at 9:39 p.m., Mr. Paoli wrote to the 
undersigned stating that he was "just back" to his computer and that 
he "had to leave the office earlier and hadn't heard anything so I went 
ahead and filed a status report. I'm merely trying to unseal so I can 
deliver to Fred the judge's order. Time is critical here, so I filed. It's 
substantially what you have here, what I sent David previously." 

There was some further exchange that night and Thursday morning, but it 

appears that Mr. Paoli was under the mis.impression that the 3:47 p.m. email from 

the undersigned had simply re-typed the draft status report verbatim thus reflecting 

no suggested changes. That was incorrect, as the 3:47 email itself makes clear. 

3 
F:\FjJesl4lOllIMJ09'I00245105.WPD 
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• • 
2. 	 Agreement Could Be and l:YIl!. Reached. 

Plaintiff recites that he and University Counsel "could not come to 

agreement" regarding the status report which was not even due until June 22. That 

is not accurate. The parties had agreed to submission of a joint status report, as 

required, and modified language was sent by University counsel to Mr. Paoli in 

the 3:47 email. Mr. Paoli had agreed to attach the University Court decision and 

the University had agreed that it would "not insist upon submission of the 

transcript. ..." (Email chain· 3:47p.m. June 20.) For unknown reasons, Mr. 

Paoli chose to tile his own separate status report without awaiting further response 

from University counsel and without sending it to University counsel for review. 

3. 	 University Counsel Did Not Insist Upon Attachment of tbe 
Transcript of the University Court Proceeding. 

Plaintiff states that UM Counsel insisted on attaching the transcript. As can 

be seen from the email chain and from the recitation above, that is incorrect. 

Although indicating a desire to attach the transcript to submit a complete record, 

that position was ultimately dropped, as made clear in the 3:47 email.' 

lA copy of the transcript will be available to the Court, ifit chooses, at the hearing on 
June 22. 

4 
F:\Fij,,1430914009\01l245105,WPO 
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• • 
DISCUSSION REGARDING STATUS 

Apart from the inaccurate factual statements made by Plaintiff in his Status 

Report, that report - commencing with the paragraph just below the middle of page 

2 - succinctly states the status of the University proceeding. Unfortunately, after 

agreeing to do so, Plaintiff did not attach the University Court decision to his State 

Report, so it is attached as Exhibit "B." 

The Status Report filed by Plaintiff does not address the issue of why 

Plaintiff seeks to selectively unseal certain portions ofthe record, specifically this 

Court's May 10,2012, Order. Although the University agreed to that request and 

signed the stipulation for its release, the disclosure ofthe Order is something 

Plaintiff desires for reasons apparently unrelated to the specific case before this 

Court. 

As to the other issues specified in the Court's June 21 Order, the University 

will be prepared to address those issues at the June 23 hearing. 

DATED this 21'1 day ofJune, 2012. 

BOONE KARLBERG P.C. 
Attorneys for Defendant 

5 
F:\I'iI,,14109l4009l0024S 105.WPD 
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• • 
--..-­

CERTIFICATE OF SERVICE 

I hereby certifY that, on June 21, 2012, a copy of the foregoing documents 

as served on the following persons by the following means: 

CMlECF 

I. 2 Hand Delivery 

Mail 

Overnight Delivery Service 

Fax 

E-mail 

L Clerk, U.S. District Court 

2. David R. Paoli 
Paoli Kutzman, P.e. 
257 W. Front St. Suite A 
P.O. Box 8131 
Missoula, MT 59802 

~ 
BOONE KARLBERG P.e. 
Attorneysfor Defendant 

6 


Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 229 of 281



• • Ranc!yCox 

FlOm: R41ndy COX 
Sent: TIlulSday, June 21. 2012 1:02 AM 
To: Oavid Poo!I 
Co: Aronol'$kyD@m$o.um!.f/du 
Subject: R41: CONFiDeNTIAL COMMUNICAlION 

No. We made changes. My email to you was, I thought, clear that all you had to do was lift our text and copy it 
in. We would hardly have retyped your exact language into an email and said it was our proposed text. 

Please have your report delivereed to me as soon as possible this moming or let me know and I·can have 
someone "orne over and get it. 

Randy 

Sent from iPad • RJC 

On Jun 21,2012, at 6:53 AM, "David Paoli" <davichp@aoLcom> wrote: 

The order says on or before. It sure looks like you used and submitted back to me what I 
submitted to David,but I haven't compared them line·by-line. Anyway, not trying to confuse you. 
Sorry about that. Thanks, David. . 

Randy Cox <roox@boonekarlberg.com>wrote: 
I am cbnfused. We did not rewm anything to you "intact: at least that we know of. Two hours after you 
sent us your last message In whk;h you agreed to attach tile University Court order and in which you 
disagreed witll our suggestion of attaching the transcrip~ we lien! you suggested language for a jOint 
report which, of course, is what was supposed to be submitted. Apparentty out of your office without your 
phone, you somewhere decided time was of the essence and you filed a lIaparate report. We do not 
understand the need for that to have been done, particularly given that the due date of the status report is 
June 22. 

Regardlass, we will lOOk at what you submitted to the court and then make our own explanation. 

Sent from iPad - RJC 

011 Jun 20,2012, at 10:21 PM, 
"<mailto:DavldRP@aol.com>DavldRP@aol.COO!<mailto:DavIdRP@sQI.com>" 
«mailto:DavldRP@aol.oom:>DavidRP@aot.oom<mailto:DavjdRP@aoI.CQ!!!» wrote: 

What I filed was what I SIInt to David as II draft to dl8cu8&,Which you two eventually returned to 100 inteet. 
I did provide an explanation, but you'll see that. I really didn' think you would Ignore the order,1 Just didn't 
think David was inclined to agret! given that he suggested filing on his own and I abSOlutely didn't think 
the matter necessitated a meeIiI1g. 

David 

In a message dated 612012012 10;08;37 P,M. Mountain Daylight Time, 
<maillo:rcox@boQllelgilrlbem.com> !'COXlI!!lboonekarlberg.com<!!!ajlto:roo!$@boonekadberg,com> writes: 
Well, the order said joint status report. I wU' look Elt what you filed but we may need to explain to the 
judge and likely will. The order was binding on us as weli as you, so we are nol going to ignore it 

" 

Randy 

sent from IPad • RJC 

On Jun 20, 2012, at 9:39 PM, EXHIBIT 
1 
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"'ISI"O'.COfilln wrOle: 

Randy~I'm just beck to my computer. I flad to leslie !he office earlier and hadn't heard anything so r 
went ahead and filed a status report. I'm merely trying to unseal so I can deliver to Fred the judge's order. 
Time is critical here,so I filed. lis substantially what you flave here ,what I sent David previously. 

I mailed it to David and will hand-dellver to you In the morning. Thanks 

David 

In a message dated 6120120123:47:27 P.M. Mountain Daylight Time, <mai!to:rcox@boonekallberg.com> 
rcox@boonekarlbera corn<mallto:[COx@boonekarlberg.com>«mailto:rooX@boonelsarlberg.CQm>maiHo:r 
cox@boonekarlberg.com> writes: 
Dave: 

David Arooofsky and I were able to get together on the joint status report. We reviewed your status 
report and have the foHewing suggested text.· In order ro make It liS easy as possible, I flave put the full 
text of our proposal in this emal so all your office has to do is lift the text and insert it into the new 
document. Much of what appears below used your language, but we had to make some modifications to 
reflect the fact that the status report is required to be joint and, further, to refied the attachment of the 
UniVersity Court decision. We will not Insistupon submission of the transcript, particularly because no 
one flas yet gone through it for corrections. 

If you can use this language and prepare a Joint status report, ptease send it to me and I will sign for both 
my firm and DavldAronofsky. If you send it to me electronically, I can sign and then deliver it back to you 
and than it can be taken to the court tor conventional filing 

as 
required. 

Ifyou have any quesllons or need to discuss any changes, please contact me. Thank you. The text 
appears below: 

Randy 

PROPOSED TEXT OF JOINT STATUS REPORT 

Plaintiff, John Doe, and Defendant The University of Montana, by and through counsel, submit this Joint 
status repOlt as ordered by the Court. Ji.J. the outse~ the undersigned Plaintiffs attorney apologizes to the 
Court for the failure to timely inform the Court via Stetus Report of the resuJt of the University Court 
proceeding. 

On May 23, 2012 the UnivelSity Court issued its decision finding against Doe on a 5 - 2 vote. The 
University Court then voted 7- 0 that the punishment should be expulsion. A copy oftha UniVer$ity 
Court decision Is attached as Exhibit"A' n,ereaf!.er, President E:ngstrom had 10 days to review the 
University Court decision. FollOWing Wlitten submission to President Engstrom by Plaintiff and a personal 
meeting between Pre 

sident 
Engstrom and the undersigned Ptaintift's attorney, President Engstrom iSSUed his June 6, 2012, decision 
affilllllng the decision of the University Court. A copy of Presidenfs Engstrom's letter to Plaintiff Is 
attached as Exhibit "5." 

The process provktes that Doe may appeal to the Commissioner of Higher Education within 30 days of 
the Presldenfs decision and, thereafter, 30 days to appeal that decisiOn to the full Board of Regents. On 
June 13, 2012, the undersigned attorney for Doe appealed President Royce Engstrom's decision 
affirming tha University Court decision to the Commissioner of Higher Education. A copy of the appeal 
letter Is attached as Exhibit ·C." 

2 
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• • RespectfuHy submlttBd this _ d<lY of June, 2012. 
,. 

Signature lines for you as counsel for Doe and Chen please list both me and David but just one signature 
line, for me, to sign for both of us. 

From: <mailto:OavldRP@ao!.Q9!1l> 
DavidRp@aol,com<mail!o:OavidRp@aol.cQID>«waillO:DavidBP@aol.com>maIlIo:DavldRP@aol.com> 

[maiUo:DavldRP@aol.comj 

Sent: Wednesday, June 20,20121:39 PM 

To: «majl!,o:Aronofskyp@msg.umt.edu>mailto:AronofsllyD@mso.umt.edu> 

<mall!,o:AronpfskyD@mso.UmtedU> 

Aronofskvp@mSQ ymt.edu<majllo:AronOfskyp@mso.uml.edu>«mailto:AronofskyD@mso.umtedu>maii 

to:AronofskyD@mso.umt.edu> 

Cc: Randy Cox 

Subject: Re: FW: Confidential 


Its just a status report To file what you suggest is not required or requested by the Coort It sounds like 

you are wanting to file a brief when he aSked for a slatus report. 1donl agree to the Iranscript being 

allached-~Id you mention lhat in your previous email? I wiQ concede on the Campus 'Court' decision . 

baing attached. 


He just wanls to know whether the process is ongoing. You are making It much bigger Ihmlt Is. Lei ine 
know if we can work this out Thanks, David 

In a massage dated 6/1912012 9:36:05 P.M. Mountain Dayllghll1me, 

«majlto:AronofskvD@mso.umtedu>mailto:AronofskyD@mso.umledu> 

<rnail!,o:AronOfl!kvD@msg.ymtedu> 

8ronofskyD@mso.umledu<mallto:AronOfskyQ@mso umt.edu>«mallto:ArQnofskvD@mso.umt.edu>mail 

to:AronofskyOQrnso.uml.edu> wrttas: 

CONFIDENTIAl 


Dave: ThankS for confirming. We thoughl !his was the case based on what you and I discussed last 

night but the documents looked both complete and appeared as if they were even served so we wanted 

10 be certain. 


We are not going ID agree 10 a joint statement without the Universily Court order and quite Probably the 

transcript because we believe Judge Christensen seekS to be as fully informed as possible about the 

Conduct Code proceedings In order to make some decisions on the isSlJes he has already expressed 

concern about Our prefellince is to agree ID filing tI1esejointly but if we can't we'll file separate 


Iywllh 

an explanation. Let me SUggest the three of us try to meet tomorrow to see if we can resolve this 

amicably by mutually acceptable agreement I have from 2 PM on open. 


Davte! AronofSky 

UM Legal Counsel 


From: David Paoli [«maillo:davldno@agl.com>mailto:davidrp@aol.com>malllD:davidrp@aol,com] 

Sent: Tuesday, June 19, 20129:19 PM 

To: Aronofsky. Davie! 

Cc: Randy COl{ 

Subject: Re: FW: Confidential 


Ad I said 10 yoU on the telephone,1 dictated this while in B~lings E./oullhe benefil of the judges orde<"aoo 

thus believing II was me ~<<hHp:tlsQlo.soI>~Itp:lIsolQ.soI>; P!Z edit. No to attaching the campus 

court order. 

"Aronofsky. David" 
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«<lJJlilil\o:Amnots1wO@msol.edu>mailto:AronOl$kyD@mso.llmtedu>llltO:AfOnotskYDOmso.uml 
edu>AronofskyO@mso.umledll<msillo:AronofskvD@mso.umt.edu>«mail!o:AronotskvD@mso.umt.edu 
>maillo:AronofskyD@mso.umt.edll» wrote: 
CONFIDENTIAL 

Dave: Is thisa draft not yet filed? The most recentoroer requires a jOint status report and we believe it 
should be joinlly submitted. In addition we believe the Unlverslty Court decision must be Inc/uded. Please 
confinn ASAP the status of what RebeCca emsiled to me today earlier today. 

DaVid Arooofsky 
UM Legal Counsel 

From: R&beccs Murphy [«mailto;rebeccamUrJhy@paof"'!aw.com>mailto:rebeCcamurphy@pa.ol~ 
law.com>rnailto:rebeo::carnurphy@psoli·law.coml 
Sent Tuesday, June 19, 20129:01 AM 
To: Aronofsky. David 
Cc: David Paoli 
Subject: Confidential 

Mr. Aronofsky: Please find atlached the draft status ra 


port 

DaVid spoke to you about lest night. 


Sincerely, 

Rebeccs Murphy 

Assistant 10 David R. Paoli 

PeoN KUlZman, p.e. 

257 West Front street, Suite A 

P.O. Box 8131 
Missoula. MT 59802 
406-542·3330 

CONFIDENTIAL COMMUNICATION: E-mail$ to our clients nonnally contain confidential and privileged 
material, and are for the sole use of the intended recipient. Use or distribution by an unintended recipient 
15 prohibited,. and may be a Violation 01 law. If you believe you have received this e-mail in error, please 
do not read this e-mail or any atlached items. Pleasa delete the e·mail and ali attachments. including any 
copies thereof, and inform us that you have deleted the e-mail.aliatlachrnenls. and any copies thereof. 
Thank you.. 

</dlv 

Sent from my Android phone with K·9 Mail. Plea&e excuse my brevity.> 

Sent from my Android phone with K·9 Mail. Please excuse my brevity. 
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• • 
DECISION OF THE UNIVERSITY COURT OF THE UNIVERSITY OF MONTANA 

Wednesday, May 23, 2012 

Th. "'Om" of M~"", CONFIO(I(~AL
As represented by Dean of Students Charle, Couture 

v. 

APPEAL BEFORE THE COURT 

This matter involves an alleged violation ofThe University of Montana Student Conduct Code (the 

Code) brought by The University of Montana, represented by Dean of Students C"arles Couture, 

against The University Court (the Court) conducted a hearing on the 

afternoon and evenlrlgof May 3,2012 in University Center Room 330. Various documents and'witness 

testimony were submitted to the Court and have been reviewed as evidence. Both parties had legal 

counsel present in a consultative role, as allowed by Sec. V.G.2.b of the Code. The Court was 

constituted as specified in Sec. V.G.1. 

The student was informed oft"e University's investigation in a letterdate~ 2012. In a 

letter dated Mirch 27.2012< Dean Couture informed M~f his findings and san ..",,,,,. He 

found Mr~n violation of one of the Code's sections, ImpOSing two sanctions related to this 

violation. Mr._is appealing the findings ilnd related sanctions. 

This report is being sent to the student with copies sent to: 

President Royce Engstrom 

Vice President of Student AffairsTeresa Branch 


Dean of Students Charles Couture 


EXHIBIT 
1 
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• • 
STANDARDS 


Thi s Cl!Jrt hearing was conducted as outlined in the Student conduct Code which states, "Student 

Cond ut Code proceedings are administrative proceedings and do not follow formal rules of eVidence 

appiicble In Judicial proceedings," (Section V.F) The Code states that'''the burden of proof is on the 

Un ive ritytoestablistl violation of the Student Conduct Code by clear and convincing evid ence" 

{V.G.21), a standard lower than ttle "beyond a reasonable doubt" standard in criminal court. 

Ho-we'.!r, because the student is accused of an act of sexual violence, the University is required to 

abl de y Federal requirements as issued on I'.prll4, 2011 by the U.S. Department of Education's Office 

of C;vil'\ights ina Dear CoUeague Letter "Sexual Violence Background, Summary, and Fast Facts." Th'ls 

letter 'as issued to remind schools that requirements outlined in Title IX regarding sexual 

dlscrir'lination also cover sexual violence. Importantly, the Department of Education requires a 

5th 00 I~ grievance procedures to use "the preponderance of the evidence standard." This means that 

the COHt considers credible, relevant evidence in determining whether it is more likely than not (more 

than 51% likely) that the student committed the offense. This standard is considerably lower than 

both tie Code's "clear and convincing evidence" standard and the criminal court system's "beyond a 


reasonble doubt" standard. 


APPLICABIUTY OF STUDENT CONDUCT CODE 

Beforeconsidering whether the alleged Code .violation occurred, the Court first considered if the Code 

applied in this situation. This case involves an alleged off-campus sexual intercourse without consent. 

Sec. V.I. of the Code permits the University to jnitiate charges of Code violations against a student who 

"engages it! corduct off-campus that allegedly constitutes a criminal offense under Montana or Federal 

criminal law and directly and seriously threatens the health and safety of members of the camflus 

commtlnity," even if the alleged violation occurred off-campus. Because the events in question 

involved a possible sexual assault without consent, the Court agreed that the off-campus events were 

within the jurisdiction ofthe Code, and the Code was appropriate to apply in this case. 

COURT COMPOSITIOl/. 

Fewer Ihan 48 hours prior to the Court hearing, Mr_ttorney requested that two Court 

members be dismissed based on what he asserted were grounds for theIr ill ability to be unbiased in 

the he~ring. The Code requires such requests come from the student and to be received no later thull 

three days prior to the hearIng. Mr~submitted his own request the follOWing day, one day 

prior to the COUrt hearing. Though the request was not received in accordance with the requirements 

of the Code, the Chair was a,i)le to be constitute the Court without using those two Court members 

(one WilS not In nttcnd:ince; the Chair dismissed the other Court member and used an additional Court 

member who was in attendance). The Court hearing the case was properly constituted as outlined in 

Sec. V.G.1 of the Code. 

2 
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• • 
-----------~~~~-~~~~ 

FINDINGS 

Based upon the Court hearing and the eVidence submitted, the Court considered the following 

findin gs: 

1. 	 Mr._ and student been acquainted Since,-, They had 
exchanged friendly text messages, danced at two campus events, been on a date, and 

previously engaged in mild sexual contact (kissing). 

2. 	 On_2012, Mr._contacted Ms.~la text message. During this text 
conversation, Ms_agreed to pick Mr __up from his house and to watch a movie 

together at her house later that evening. Ms._ picked him up at approximately 10:5<1. pm 
and arrived at Ms._s house shortly thereafter. 

3. 	 MS_s roommate, in the adjacent living room playing video 
games and met Mr.-.hen he was through the living room. 

4. 	 While watching the movie in Ms.--s room with the door shut, they engaged in consensual 
kissing and removed their shirts while kissing on the bed. 

5. 	 As Mr._began acting as If he wanted to have sexual intercourse, Ms._said "no" 


and "not tonight" in an attempt to communicate her lack of consent. 

6. 	 Mr~Iaced his arm across Ms. _s chest and removed her leggings and 

underwear, rolled her over onto her stomach, and penetrated her vagina with his penis. 

7. 	 Ms.- said "no" or "not tonight" several times during the advances and intercourse. 
8. 	 Mr.~enies that the intercourse was without consent. 

9. 	 As soon as the sexual intercourse was over, Mr ..-used a towel to clean up and went into 

the restroom. At this time, Ms. _texted Mr._in the living room saying " ....1think 1 
might have Just gotten raped ....He kept pushing and pushing and 1said no but he wouldn't 

listen ...1just wanna cry..." 
10. Ms._ drove Mr.-back to his house, during which time they did not converse. 

11. Upon returning to her house at approximately 11:55 pm, Ms.--was crying and relayed the 

events to Mr.-. 
12. At appro)(imately 1:10 am o~, 2012, Ms._ picked up her friend, studen~ 

_ from a downtown bar to be his designated driver home. She relayed the events to Mr. 
_when he saw her crying as she picked him up. 

13. The next morning, Ms._ texted her friend stud stating that " ...1 

think 1got raped last night:((( my frlend_ wanted to watch a movie..and he just kept 
pushing and pushing .•1was so scared :(" 

14. Ms._then called UM's Sexual Assault Resource Center (SARC) and took Ms'-to First 
Step Resource Center at st. Patrick Hospital, where she was examined for sexual assault. 

During this examination, Ms._relayed the events to the attending nurse practitioner, in 
the presence of Ms._ The practitioner's notes include the following excerpts: "tried to 
push him off with her knees .... _kept telling him t~ stop.....he held her down with his 
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• • 
weight and arms on her chest.'- told him to stop ...." Ms.- named Mr. _as 
the man who did these things. 

15, Ms._had red markings across her chest and evidence of vaginal sexual intercourse. 
16. After the exam, Ms. _ exchanged text messages with long-time friend_where 

she told him that "I got raped last night." 
17. On_ 2.012, Ms._metwith School of Pharmacy Assistant Dean lorl Morin, 

where Ms._relayed the events of_, 2.012 to Asst. Dean Morin, who later called 

the SARC Coordinator on MS.~s behalf, 
18, 	 was in a casual, romantiC relationship with the above dates. 

did not tell Ms._about the accusations against him unti~ 
• W!>P Ir< later. ' 

19. The actions of MS._ after the occurrence of the sexual assault, including driving 


Mr._orne, were not inconsistent with the actions of a sexual assault victim. 

20. Ms.-has received counseling from Curry Health Center, where she exhibits psychological 

patterns consistent with being a victim of sexual assault. 

CONCLUSIONS 

Th e prohibited act in question is alleged sexual intercourse without consent. In considering whether 
Mr.-"iolated the Code, the Court heard approximately 10-11 hours of testimony. The Court 

reviewed t.!'e testimony and evidence and determined that the preponderance of evidence supports 
the following conclusions: . 

• 	 'VlI>Ja'EO Sec. V. A 18 by committing sexual intercourse without consent {5-2 

vote}. 
• 	 Given the nature of the nfl,en<.. , to be diSCiplined by immediate expulsion 

from the University, with no further access to any University property or University-sponsored 
, events, as outlined In Sec. V.C.l.a. of the Code (7-0 vote). 

111e Court instructs University officials to inform Ms.~f the outcome of this appeal, as required 
by the Department of Education's Dear Colleague letter. 
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• • 
MEMBERS OF THE COURT 

(undergraduate student) 

undergraduate student) 

(graduate student) 

rgraduate student} 

1 
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• • 

MEMBERS OF THE COURT 

dergraduate student) 

'(urldergradllate student) 

........... (staff) 


'(graduate student) 

nd ergraduate student) 

s 
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Ibe following transaction was entered on 612212012 at 4:08 PM MDT and filed on 6/22/2012 
Case Name: Doe v. The University of Montana 
Case Number: 9:12-cv-00077-DLC *Sr:ALED* 
Filer: 
Document Number: 17(No document attached) 

Doeket Text: 
Proceedings held before Judge Dana L. Christensen: Motion Hearing held on 6/2212012 
re [12] MOTION to Release Order Under Seal filed by John Doe. David Paoli appearing 
on behalf of Plaintiff. David Aronofsky and Randy Cox appearing on behalf of 
Defendant. ISSUES argued: Whether the case is now moot and should be dismissed 
without prejudice on that basis; if the case is not dismissed, why the case should not 
be unsealed in its entirety; and if the case is not unsealed in its entirety, what is the 
basis for selectively unsealing the Order of May 10, 2012, to the Missoula County 
Attorney's Office. All parties agree that the case should remain sealed. Counsel Paoli 
argues his Motion to Release Order and moves to Dismiss the case with prejudice 
under rule 41 (a). The University does not oppose. Motion to Release Order remains 
pending as do the Motions to Redact the Record supplied by both Plaintiff and 
Defendant at the hearing. Court is in recess. (Court Reporter Julie Lake.) (ASG, ) 

9:12-cv-00077-DLC *SEALED* No electronic public notice will be sent because the case/entry is 
sealed. 
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Randy J.Cox 
BOONE KARLBERG P.C. 
201 West Main, Suite 300 
P. O. Box 9199 
Missoula, MT 59807·9199 
Telephone: {Ej06U43-6646
FaCSimile: 406 549-6804 
rcox@boone I rg.com 

David Aronofsky 
Office ofL~gal Counsel 
University Hall 135 
The University ofMontana 
Missoula, MT 59812 
Telephone: (406) 243·4742 
Facsimile (406) 243·2797 
aronofskyd@mso.umt.edu 

Attorno/a for Defendant The University ofMontana 

IN TIIE UNITED STATES DISTRICT COURT 

FOR TIIE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, Cause No. CV-12-77·M-DLC 

Plaintiff, 
DEFENDANT'S UNOPPOSED 

v. MOTION TO SUBSTITUTE 
DEFENDANT'S RESPONSE TO 

TIIE UNIVERSITY OF MONTANA, PLAINTIFF'S STATUS REPORT 

Defendant. 
FILED UNDER SEAL 
PER ORDER UNDER SEAL 
OF MAY 10, 2011 

On June 21, 2012, Defendant University ofMontana filed a Response to 

PlaintiWs Status Report. The University attached a copy of the University Court 

decision to its Response. as "Exhibit B." Inadvertently, the University Court's 

decision was attached unredacted; thus, names ofthe student individuals involved in 

1 
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the University Court proceeding, as well as the alleged victim, remain intact in the 


Response as originally filed. 

To comply with the Court's Order requiring the parties to "maintain the 

anonymity ofPlaintiffDoe and the accuser in the underlying proceeding," the 

University respectfully requests the Court allow it to substitute a redacted version of 

Defendant's Response to Plaintiff's Status Report. The redacted version varies only 

with respect to "Exhibit Bn in which the names of the student accuser, accused, and 

the witnesses involved have been redacted. 

Plaintiff's counsel was contacted pursuant to Local Rule 7.1(1 )(CXl) and does 

not oppose this motion. 

A proposed order is attached hereto as "Exhibit I." 

DATED this 22 day of June, 2012. 

~/~~ 
BOONE KARLBERO·P:C. 
Attorneys for Defendant 
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CERTIFICATE OF COMPLIANCE 


Pursuant to Rule 7.l(d)(2)(E), Local Rules ofthe United States District Court, 

District ofMontana, I hereby certify that the textual portion ofthe foregoing brief 

uses a proportionally spaced Times New Roman typeface of 14 point; is double 

spaced; and contains approximately 405 words, excluding the parts ofthe brief 

exempted by L.R. 7.l(d){2)(E). 

DATED this 22 day of June, 2012. 
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CERTIFICATE OF SERVICE 


This is to certify that the foregoing was duly served by hand delivery upon the 

following counsel of record this 22 day ofJune, 2012: 

David A. Paoli 

PAOLI KUIZMAN, P .C. 

257 West Front Street 

P.O. Box 8131 

Missoula, MT 59802 


BOONE KARLBERG P.C. 
Attorneys for Defendant 
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Randy J. Cox 
BOONE KARLBERG P.C. 
201 West Main, Suite 300 
P. O. Box 9199 
Missoula, MT 59807-9199 
Telephone: ~06~43-6646 
Facsimile: 406 549-6804 
rcox@boone arl .com 

David Aronofsky 
Office ofLega! Counsel 
University Hall 135 
The University ofMontana 
Missoula, MT 59812 
Telephone: (406) 2434742 
Facsimile (406) 243-2797 
aronofskyd@rriso.umt.edu 

Attorneysfor Defendant The University ofMontana 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


JOHN DOE, Cause No. CV-12-77-M-DLC 

Plaintiff, 
ORDER GRANTING 

v. DEFENDANT'S MOTION TO 
SUBSTITUTE DEFENDANT'S 

THE UNIVERSITY OF MONTANA, RESPONSE TO PLAINTIFF'S 
STATUS REPORT 

Defendant. 

FILED UNDER SEAL 
PER ORDER UNDER SEAL 
OF MAY 10, 2012 

Pursuant to Defendant's Motion to Substitute Defendant's Response to 

Plaintifrs Status Report and good cause appearing, IT IS HEREBY ORDERED that 

Defendant's Response to Plaintiff's Status Report filed June 21, 2012, shall be 

removed from the record and retumed to counsel for the University. 
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IT IS FURTHER ORDERED that Defendant may substitute its originally filed 

Response to Plaintiffs Status Report with a redacted version, in which "Exhibit B" 

attached thereto no longer includes the names of the student accuser, accused, and 

the witnesses involved. 

DATED this _ day of____, 2012. 

Dana L. Christensen, District Judge 
United States District Court 
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• 
'c • ' ..., ; 

Randy 1. Cox 

BOONBKARLBERGP.C. 

201 West Main, Suite 300 

P.O. Box 9199 

Missoula, MT 59807·9199 

Telephone: (406) 543-6646 

Facsimile: (406) 549-6804 

rcox@boonekarlberg.com 


David Aronofsky 

Office ofLegal Counsel 

University Hall 135 

The University ofMontana 

Missoula, MT 59812 

Telephone: (406) 243-4742 

Facsimile: (406) 243·2797 

aronofskyd@mso.umt.edu 


Attorneys for Defendant The University ofMontana 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULADMSION 


rGHNDOE, 	 Cause No. CV·12-77·M-DLC 

Plaintiff, 	 DEFENDANT'S RESPONSE TO 
PLAINTIFF'S STATUS REPORT 

v. 
FILED UNDER SEAL PER ORDER 

THE UNIVERSITY OF MONTANA, UNDER SEAL OF MAY 9, 2011 

Defendant. 

1 
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Defendant received a copy ofPlaintiff's Status Report and, very shortly 

thereafter, the Court's June 21 Order. The University ofMontana will, of course, 

appear at the hearing June 23 as ordered. However, certain factual recitations 

made in Plaintiff's status report should be corrected. 

1. 	 University Attorneys nm CommeDt and Make Changes to the 
Proposed Status Report. 

The parties engaged i,n discussion regarding submission ofthe Joint Status 

Report due June 22, 2012. Attached as Exhibit "An is the email chain relating to 

the status report. That email chain reflects the fullowing series ofevents: 

On Tuesday, JWle 19, at 9:01 a.m., Mr. Paoli, through hill assistant 
Rebecca Murphy. sent a "draft status report" to be submitted by 
Plaintiff to Mr. Aronofsky for review. Mr. Aronofsky subsequently 
asked if this was a draft not yet filed and further suggested that what 
was necessary was a "joint status report" and that the University 
Court decision "must be included" as part ofthat joint status report. 

Tuesday evening, at 9:19 pm., Mr. Paoli replied that it was a draft. 
He then stated "No to attaching the campus court order." 

The next morning, at 9:36 am., Mr. Aronofsky noted confinnation 
thai what had been se¢ was a draft and noted that the University . 
would not agree "to a joint statement without the University Court 
order and quite probably the transcript...•n 

2 
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Mr. Paoli replied at 1 :30 p.m. that he did not agree to attaching the 
transcript ofthe hearing but that he would "concede on the Campus 
'Court' decision being attsched." He ended by saying ''Let me know 
if we can wOlk this out." 

At 3:47 p.m., the undersigned, after meeting with Mr. Aronofsky, 
wrote an email advising that counsel had "reviewed your status report 
and have the following suggested text. In order to make it as easy as 
possible. I have put the fulI text of our proposal in this email so all 
your office has to do is lift the text and ins~rt it into a new document" 
It was further noted that modifications ofthe draft status report were 
made "to reflect the fact that the status report is required to be joint 
and, further, to reflect the attachment ofthe University Court 
decision." 

It was also stated that the University would "not insist upon 
submission of the transcript." 

Wednesday night, June 20, at 9:39 p.m., MI. Paoli wrote to the 
undersigned stating that he was "just back" to his computer and that 
he "had to leave the office earlier and hadn't heard aaything.so I went .. _ .. __ . 
ahead and ftIed a status report. I'm merely trying to unseal so I can 
deliver to Fred the judge's order. Time is critical here, so I filed. It's 
substantially what you have here, what I sent David previously." 

There was Borne further exchange that night and Thursday moming, but it 

appears that MI. Paoli was under the mis-impression that the 3:47 p.m. email from 

the undersigned had simply re-typed the draft status report verbatim thus reflecting 

no suggested changes. That was incorrect, as the 3:47 email itself makes clear. 
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2. 	 Agreement Cogld Be and :w.u. Reached. 

Plaintiff recites that he and University Counsel "could not come to 

agreement" regarding the status report which was not even due until June 22. That 

is not accUrate. The parties had agreed to submission of a joint status report, .88 

required, and modified language was sent by University counsel to Mr. Paoli in 

the 3:47 email. Mr. Paoli had agreed to attach the University Court decision and 

the University had agreed that it would "not insist upon submission of the 

transcript...•" (Email chain-3:47 p.m. Jtlne 20.) For unknown reasons, Mr. 

Paoli chose to file his own separate status report 'Without awaiting further response 

from University counsel and 'Without sending it to University counsel far review. 

3. 	 University Counsel Did N!!! Insist Upon Attachment of the 
Transcript of the University Court Proceeding. 

Plaintiff states that UM Counsel insisted on attaching the transcript. As can 

be seen from the email chain and from the recitation a.bove, that is incorrect. 

Although indicating a desire to attach the transcript to submit a complete record, 

that position was ultimately dropped, as made clear in the 3:47 emaiL1 

IA copy of the tnmscript will be available to the Court, ifit chooses, Ilt the hearing on 
Jl]l10 22. 
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DISCUSSION REGARDING STATUS 

Apart from the inaccurate factual statements made by Plaintiff in his Status 

Report, that report - commencing with the paragraph just below the middle ofpage 

2 - succinctly states the status ofthe UniversitY proceeding. Unfortunately, after 

agreeing to do so, Plaintiff did not attach the University Court decision to his State 

Report, so it is attached as Exhibit "B." 

The Status Report filed by Plaintiff does not address the issue of why 

Plaintiff seeks to selectively unseal certain portions ofthe record, specifically this 

Court's May 10, 2012, Order. Although the University agreed to that request and 

signed the stipUlation for its release, the disclosure ofthe Order is something 

Plaintiff desires for reasons apparently unrelated to the specific case before this 

CoUrt. 

As to the other issues specified in the Court's June 21 Order, the,University 

will be prepared to address those issues at the June 23 hearing. 

DATED this 21&t day ofJune, 2012. 

~7RandYF . 
BOONE KARLBERG P.C. 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

. I hereby certify that, on June 21, 2012, a copy ofthe foregoing documents 

as served on the following persons by the following means: 

CMlECF 

1. 2 Hand Delivery 

Mail 

Qvernight Delivery Service . 

Fax 

E-mail 

1. 	 Clerk, U.S. District Court 

2. 	 David R. Paoli 

Paoli Kutzman, P.C. 

257 W. Front St. Suite A 

P.O. Box 8131 

Missoula, MT 59802 


~ 
BOONE KARLBERG P.C. 
Attorneys}or Defendant 
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Randy Cox 

From: 	 Randy Cox 
Sent: 	 Thursday, June 21, ~12: 7:02: AM 
To: 	 DavId Paom 
ee: 	 Aronofatr.yOQmao.UR1.edu 

Re: CONFIDENTIAl COMMUNICATION8ubJ'o~ 

No. We made changes. My email 10 you was, I thought, cleartbatall you had to do was lift our text and copy it 
in. We would hardly have retyped your eKaet language into an email lind said it was our proposed text. 

Please have your report delivereed to me as soon as possible this morning or let me know and lean have 
someone come over and get it 

Randy 

Sent from iPad - RIC 

On Jun 21, 2012, 816:53 AM, "David Paoli" <davidrp@ao1.com>wrote: 

The order says on or before. It sure looks like you used and submitted back to me what I 
submitted to Dlivid,but I haven't compared them line-by-line. Anyway, not trying to confuse you. 
Sorry about that. Thanks, David. . 

Randy Cox qroX@boonekarlberg.com> wrote: 
I am cOnfused. We did not relUrn anything to you "intact," at least that we know of. Two hours after you 
sent us your last message In which you agreed to attach the University Court order and in which you 
disagreed with our suggastlon of attaching the transaipt, We sent you suggested language for a joint 
report which, of course, Is what was supposed to be submitted. Apparently out of your office without your 
phone, you somewhere decided Ume was of the essence and you filed a separate report. We do not 
understand the need for that to have been done; parUcularly given that the due date of the status report is 
June 22. . 

Regardless, we will look at what you submitted to the court and then make our own explanation. 

Sent from IPed • RJC 

On Jun 20, 2012, at 10:21 PM, 

"<maUto:OavldRp@aol.com>DavldRP@aol.com<maillo:OavidRP@aol.com>" 

«maflto:DavldRP@aol.com>DavldRP@aol.com<maIHo·OayldRp@aol.com»wrote: 


What I flied was what I sent to David as a draft to discuss,which you two eventually returned to me Intact 
I did provide an explanaUon, but you'll see that. I really dldn1 think you would Ignore the order,1 just didn't 

. think David was IncRned to agree given that he suggested Hling on his own and I absolutely didn't think 
the matter necessitated a meeting. 

David 

In a message dated 6/20/2012 10:08:37 P.M. Mountain Daylightllme, 
<mailto:roox@boonekerlberg.com> rcox@boonekertberg.com<mailto;rco~@boonBI(arl""rq.com> writes: 
Well, the ordersakljolnt statu8 report. I will look at what you flied but we may need to explain to the 
judge and flkely will. The order was binding on us 98 well as you, so we are not goIng to ignore it. 

.' 

Randy 


Sent from IPad • RJC 

On Jun 20, 2012, at 9:39 PM, EXHIBIT 
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Randy-:-fm just back 10 my computer. I had to leave the Q/froe earlier and hadn't haard anything so I 
wenl ahead and filed a status report. I'm merely trying In unseal so I can deliver to Fred the judge's order, 
Time Is critical here,so I filed. lis substanU~lIy what you have here ,what I sent David prevlou$ly. 

I malled ~ In David lind will hand~ellver to you In the morning. Thanks 

Dflvid 

In a messsge dated 6120fl012 3:47:27 P.M. Mounlaln Daylight Tima, <mal!tO:!WX@boonekarlbero.com> 

rcox@boonehdbem.CQQJ<maill9:rccx@bootlekarlbern,com>«majlto:!lX!X@booneksr/bers·com>nreilto:r 

ccx@boonekar1berg.com> Wlltes: 

Dave: 


Dayld AronofskY and I were able In gat tngetller on the joint $latus report. Wi! reviewed your status 

report and have tha tOlowing sugge\lted 1exI., In order 10 mak& It as easy as possible, I have put the fuU 

text ofour proposal in this emall so all your office hes In do Is IIf! the text and lnsart linin the new ' 

document. Much of What appears below uSad your language. but we hed to make some modlfuatlons to 

reflect the fact 1I1at the status report is required to be joint and, further, to reneet the attachment of the 

Unlversil¥ Court declelon. Wi! will not Inslst,upon submission of tha transcript, parllculaJ1y l:1ecatJse 110 


one hn yat gone through It for corrections. 


If you can use this language and prepere aJoint status report, please send It to ITIEI and I will sign for both 

my firm and David Aronofsky. If you sand ~ to me electronically, I can slg n and then deliver It back 10 you 

and then It can be laken 10 the court for conventional filing 


as 
required. 

If you have any questions or need to discuss any changes, please oontact me. Thank you. The !ext 
appears belOw. 

Randy 

PROPOSED TEXT OF JOINT STATUS REPORT 

Plalntifi', John Doe, and Defendant The UniVersity of Montane, by and through counsel, submit this joint 
statue report as ordered by !he Court At the oulse~ !he undersigned PlalnlHf's attorney apologizes to the 
court for the lallure to timely Inlcrrn!he Court via Slatue Report of the result of the University Court . 
proceeding. 

On May 23, 2012 lila Univarsity Court Issued HII decision Hndlng &gains'! Doe 011 a 5 - 2 vote, The 
University Coort then voted 7 - 0 that the punislmient should be expulsion. A copy of Ille University 
Court deoI$lOI1ls attadled as Exhibit "A." TIlereafter, President Engstrom had 10 deys to review the 
Unlwrslty Court decision, FollOWing wrttten SUbmission to President Engstrom by PlalnUff and a peracnal 
meeting between Pre 

s!dent 
EngsIromand 1/le undersigned Plalntllfs atIorney, President Engstrom Issued his June e, 2012, decision 
affirming the decillion of the University Court, A copy of Presldenfs Eng strom's letler to Plaintiff Is 
attached as Exhibit '6: 

The process provides 111m DOe may appeal to Ihe Commissioner of Higher Education within 30 days of 
the Pres1dent's daclslon end,thereafter, 30 days to eppeal that decision to the full Board of Regents. On 
June 13, 2012, the underslgood attorney for Doe appealed President Royoe Engstrom's decision 
afflrmlng the Unlversl!y Court decisfoI'I fD the Commlseioner 0' Higher Educatlon. A copy Of the appeal 
leIbsr Is attached as exhibit "C." . 
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RespectfUlly submitted Ihls _ day of June, 2012. 

,. 


Signature lines for you as counsel for Dee and then please list both me and David but just one signature 
line, for me, to sign for both of us. 

From: <mailto:DavldRP@aol.com> 

DavldRP@aol.com<mallto:payldRp@aol.CQID>«mallto:DayldRP@ao! com>mallto:DavldRP@aol.com> 

[mailto:DavldRP@aol.com] 

Senl: Wednesday, June 20, 20121:39 PM 

To: «mallto:AronofskvD@mso.umt.edu>mailto:AronofskyD@mso.umt.edu> 

<mailto:AronofskvD@mso.ymt.edu> . 

AronofskvD@ID8Q,umt,lldy<ma[IIo:AronofskyD@mso.umt.edu>«mallto'AronofskvD@mso.umt.edu>mall 


, Io:AronofskyD@mso.umt.edu> 
Cc; Randy Cox 
Subject Re: FW: Confidential 

Its just a status report. To file what you suggest is not required or nsquested by the Court. It sounds like 
you are wanting to fila a brief when he asked for a status report. I don't agree to the transcript being 
attached-odid you mention that In your previous email? Iwill concede on the Campus 'Coulf deciSion . 
being aHached. 

He just wants to know whether the process Is ongoing. You are making II much bigger than it Is. Let ine 
know If we can work this oul. Thanks, David 

In a message dated 6/1912012 9:36:05 P.M. Mountain Daylight TIme, 
«mellto:ArongfskvD@mso.umtedu>maillo:AJonofskyD@nnso.umtedu> 
<mallto:AJ'onofskvD@mso.umledy> . 
AronofskvD@mso.umtedu<malllo:AnonofskyD@mso.umt.edu>«mallto:AronofskvD@mso.uml.edu>mall 
to:AronofskyD@mso.uml.edu> writes: ' 
CONFIDENTIAL 

Dave: Thanks for confirming. We thought this was the case based on what you and I discussed last 
night bullhe documents looked both complete 8fld appeared as "they were even seJ\led so we wanted 
to be certein. 

We are not going to agree to a joint. statement wilhout the University Court order and quite probably the 
transcript because we believe Judge CMslensen seeks to be as fully infoomed as possible about the 
Conduct Code pnoceedilgs In order to make some decisions on the Issues he has already expressed 
concern about. Our preference Is to agree 10 filing these jointly but If we can't we'll file separate 

Iywllh 

an explanaHon. Let me suggest the three of us try to meat tomorrow to see If we can resclve this 

amicably by mutually acceptable agreement. I have from 2 PM on open. 


David Aronofsky 
UM Legal Counsel 

From: David Peell [«~~~!lJQl 

Sent: Tuesday, June 

To: Aronofsky, David 

Cc: Randy Cox 

Subject ~e: FW: Confidential 


Ad I said to you on the telephone,l dictated tills while in BNliflgs E.loul the ,benent of the J~dges order and 

thus believtng ~ was me ~«bt!p:llsolo,§o!>http;llsolo.sol>: Plz edit No to attaching the campus 

court order. 

"Aronofsky, David" 
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«<mallto:Arono/skyOOmso.umtedu>mallto:AronofskyDlij)mso.uml.edu><mallto:Arono/skyD@mso.umt. 

!l!Y>AronofskvP@mSQ,umledu<mall!o:AronofslwD@m!;o.umt.edu>«mail!o:ArOnofsilyO@mSQ.umled0 

>mailto:AronofskyD@mso.umledu» wrote: 

CONFIDENTiAl 


Dave: Is this e draft not yeI filed? The most reoentorder requires a joint status report and we believe II 

shoold be jointly submitted. In addillon we believe the Unlvellllty Court deolslon mustbe included. Pleese 

cooftnm ASAP the stetusof whet Rebecca emelled to me today eal1ler today. 


David Aronofsky 

UM Legal Counsel 


From: Rebecca Murphy [«maillo:rebe;;eamurpby@!1!!o!l-law,com>mallto:rebecoamurphy@paoll· 

law.com>matlto:rebaccamurphy@paol~l.aw.coml 
S«lt Tuesday, June 19,20129:01 AM 
To: ArOllofsky, David 
Co: David Paoli 
Su*ot Conlldentlat 

Mr. Aronofsky: Please lind attached the draft stalll1l Fe 

port 
David spoke IX> you about last night 

Sincerely, 
Rebecca Murphy 
Assistant to- David R. Paoli 
Raali Kulzman, P.C. 
257 West Front Stree~ Suite A . 
P,O, !loX 8131 
Missoula, MT 59802 
406-642-'1330 

CONFIDENTIAl OOMMUNICAll0N: E-malls to our di«lts noonall), contain confidential and prMleged 
materia~ ana ere for the sole use 01 the Intended recipient Use or distribution by an unintended recipient 
Is prohlblted,.and may be II violation of law. Hyou believe you have received this a·mail in error, please 
do not read this e-mail or any attached Items. Please delete !he e-mail and all ettachmenls, Including any 
copies therepf. and Infonn us thllt you have delated·the e-mail. all altachmenlro, and any copies thereof. 
Thank you, 

<Jdiv 

Sent fIom my And raid phone with K·9 Mall. Please eKCuse my brevity. > 

Sent.from my Android phone with K-9 Mail. Please excuse my brevity•. 
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DECISION OF THE UNIVERSITY COURT OF THE UNIVERSllY OF MONTANA 

Wednesday, May 23,2012 

COIVF/IJtM
The University of Montana 7UL 

As represented by Dean of Students Charles Couture 

v. 

S~udent 

APPEAL 8EFORE THE COURT 

This l1Iatter Involves an alleged violatIon ofThe University of Monta!l8 Student Conduct Code {the 
Codel brought by The University of Montana, represented by Dean of Students Charles Couture, 
agalmt student The University COurt (the Court) conducted a hearing on the 
afte.r~oon and evening of May 3,2012 In UnlversltyCenter Room 330. Various documents and'wltness 
testl~ony were submitted to the (purt and have been reviewed as evidence. Both parties had legal 
counsel present In a consultative role, as allowed by Sec. V.G.2.b of the Code. The Court was 
constituted as spec1fled In Sec. V.G.1. 

The 'student was Informed of the University's Investigation In 8 letter date~ 2012. In a 
letter dated March 27, 2.012, Dean Couture Informed ' ot'hls flndlngs and sanctions. He 
found 'l~'Vlolation of one of the Code's sectlons,lmposlng two sanctions related to this 
lilalillian. Is appealing the findings and related sanctions. 

This report Is beins sent to the student with copies sent to: 

Presldent,Ro'/Ce Engstrom 

Vice President of student Affairs Teresa Branch 


Dean of Students Charles Couture 


EXHIBIT 
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STANDARDS 

Till 5 Curt hearing was conducted as outlined In the Student Conduct Code which states, "Stude~t. . 
CondUE Code proceedings are administrative proceedings and do not follow formal rules of evidence 
appllc:i:lle In judicial proceedings." [Section V.Fl The Code states tnat""the burden of proof Is on the 
Un ive r.ityto .establlsh violation olthe Student Conduct Code by dear and convlnr:lng evidence" 
(V.G. 2'), a standard lower than the "oeyond a reasonable doubt" standard In criminal court. 

Ho'-Ne~r, because the student Is accused of an act of sexual violence, the University Is required to 
abl de I,; Federal requirements as Issued on April 4,2011 oy.the U.S. Department of EdU€;atlon's Office 
of ClvlRlghts In a Dear Colleague letter "Sexual VIolence Background, Summary, and fast Facts." This 
letter us \ssued to remind schools that requirements outlined In Title IX regarding sexua I 
dlscrlnlnatron also cover sexual violence. Importantly, the Department of Ellucatlon requires a 
schoo I~ grIevance procedures to use "the preponderance of the evidence standard." This means that 
the Cotrt considers credible, relevant evidence In determInIng whetller [t Is mor~ likely than not (more 
than 51% likely) th at the student committed the offense. This standard Is conSiderably lower than 
both tie Code's "dear and convIncing evidence" standard and the crIminal court system' 5 "beyond a 

reaso nble doubt" standard. 

APPLICABILITY OF STUDENT CONDUCTCOOE 

Beforeconslderlng whether the alleged Code )liolation occurred, the Court first conSidered If the Code 
ap plied In this situ atlon. This case Involves an all~ged off-campus sexual Intercourse wIthout consent. 
sec. V.t. ofthe Code pennltsthe Unlvenlty to InItiate charges of Code vIolations agaInst a student who 
"engages hi co!,duct off-campus that allegedly constitutes a criminal offense under Montana or Federal 
crimln;j lilW and directly and serlouslythreiltenstho houlth and safety of members ofthe campus 
commtnlt'l,u even Ifthe alleged violation ocwrr~d olf-campus. Ilecause the events In question 
involval a possible sexual assault without COnsent, the Court agreed that the off-campus events were 
within Ihe Jurisdiction ofth! Code, and the Code was appropriate to apply In this case. 

COURT COMPOSITION 

Fewer Ihan 48 hours prior to the Court hearing, ~s attomey requested that two Court 
membm be dismissed based on what he asserted were grounds fortheh' Inaollltyto be unbiased In 
the hearing. The Code requires such requests come from the student and to be received TlO later than 
iliree days prior to the hearing. ~ubmitted his own request the following day, one day 
prior to the Court hearillg. Though the request was flot received itl aocordance with the requirements 
ofthe Code, the Chair was a.l>le to be constitute the Court without using those two Cotlrt members 
(one Wus not In attcndimce; the Chair dismissed the other Court member and used an additional Court 
member who was!n attendance), The Court hearing the ta~e was properly constituted as outlined In 
Sec. V.G.l ofthe Code. 
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FINDINGS 

Based upon the Court hearing and the evidence submitted, the Court ~onsldered the following 

flndln gs: 

1. 	 and student hael been acquainted slnce_. They had 
exchanged friendly text messages, danced at two campus events, been on a date, and 
previously e~gaged In mUd se1\ual contact (kissIng). 

2. 	 On_ 2012, contacted via text message. During tblsteltt 
conversation agreed to pick up from his house and to watch a mOVie 
together at her'house laterthet evening. picked him up ata!lproldmatel~ 10:54 pm 
and arrived at house 5hortlyth~reafter. 

3. 	 's roommate, " was !n the adjacent iMng room playing video 
games and met when he Was passing through the living room. 

'4. 	 While watcblnglhe movIe In '",'room with the door shut/lhey engaged In consensual 
kissing and remolAild their sh Irts while kissing on the bed. 

s. 	 As began acting as If he wanted to halAil sexual Intercourse, saId "no" 
and "not tonight" In an attempt to communicate her lack of Consent. 

6. 	 placed his a\m across ','5 chest and removed her leggings and 
underwear, rolled her over onto her stomach, an dpenetrated her vagina with his pents. 

7. said UnoM or "nat tonight" several times dUrlngthe adVanc~s and lnte(course. 
denies that the Intercourse was Without consent.8. 

9. As soon asthe sexual Intercourse \!las over, us"d a towill to tle<jn up and wentloto 
, the restroom. At this time texted In the living room saying ·,••1think I 

might have just gotten rapeil ....He kept pushing and pushing and Isaid no but he wouldn't 
Ilsten.~ljustwanna cry...p • 

10. drove back to his house, du ring whfch tIme they did not converse. 
11. Upon returnlngto her house at approximately 11:55 pm, was crying and relayed the 

events to. 
12. At ilppro.xlmateiy 1:10 am on_ ~012, picked up her friend, 

'from a downtown bar to be his designated driver home. She relayed the events to 
when be saw h .. r crying as she picked hIm up. 

13. The next mornIng, ~exted her friend' , statlng that ",.. I 
think Igot raped last nlght:((C myfrfend wanted to watch a movle..and heJust kept 
pusntng and pushing... · I was so scared ;(U 

14. 	 then called UM's Sexual Assault Resource Center (SARC) and took to First 
Step R.esource Center at st. Patrlck Hospital, where she was examined for sexual assault. 
Durlngthls examination, relayed the events to the attending nUrse practitIoner, In 
the presence of The practitioners nates Include the following excerpts: "tried to 
push him off with her kl'lees...... kept telling him to stop.....he held her down with his 
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. 	 I 


weIght and arms on her ebest.... tald him to stap...." named as 
the man who dId these things. 

15. had red markings across her chest and evidence of vaginal sexual Intercourse. 
16. After the exam, exchanged text messages wIth long-time friend ,where 

she told him that "I got raped last nIght," 
11.0n_2012, 	 metwtth Schoolo! Pharmacy'Assistant Dean lui Morin, 

where relayed the events Of~2012 to Asst. Dean MorIn, who later called 
the SARC CoordInator on behalf. 

18. was In a casual, romantic relationshIp with 	 tha above dates. 
dId not tell about the accusations against hIm 

'week. later. 
19. The actiotlS of after the occurrence ofthe sexual assault, IncludIng driving 


home, were not Inconsistent with the actlons of II sexual assault victIm. 

20. 	 has received counselIng from Curry Health Center, where she exhibits psychologIcal 

patterns consIstent with pelns a VIctim of sexual assault, 

CONClUSIONS 

The prohibited act In questIon is alleged sexual Intercourse without consent. Inconsidering whether 
.vIolated the Code, the Court heard approxImately 10-11 hOl.(rs oftestimony. The Court 

relliewed tEe testimony and evidence and determined thattha preponderance of evidence supports 
the followtng conclusions: . 

• 	 .violated Sec. V. A. 1B by committIng sexualtntercoursewlthoot con~ent (5-2 
vote). 

• 	 Given the natureoftheoffense, .Is to be dlsdplined by immediate expulsIon 
from the University, wllh no further access to any University property or UnIversity-sponsored 

. events, as outlined In Sec. V.C.l.a. of the Code (N) vote). 

The Court Instructs UnIversity officials to Inform of the outcome ofthls appeal, as requIred 
by the Department of £ducatlon's Dear Colleague tetter. 

4 
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MEMBERS OFTHE COURT 

'(ulnde'rgrad~late student) 

~undergraduate student) 

.... (staff) 

__(faculty) 

~graduate student) 

••(faculty) 

••••(undergraduate stud~nt) 
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David R. Paoli 

PAOLI KUTZMAN, P.C. 

257 W. Front St., Suite A 
P.O. Box 8131 
Missoula, Montana 59802 
Telephone: (406) 542-3330 

Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


) 
JOHN DOE, ) Cause No. CV 12-77-M-DLC 

) 
Plaintiff, ) Hon. Dana L. Christensen 

) 
vs ) STIPULATED MOTION TO 

) SUBSTITUTE REDACTED 
THE UNIVERSITY OF MONTANA, ) STATUS REPORT 

) (FILED LINDER SEAL) 
Defendant. ) 

) 

Comes now the Plaintiff, John Doe, by and through counsel, and 

hereby respectfully moves the Court for its Order allowing the substitution 

of the Status Report filed with this Court on June 20, 2012 with the 

attached Status Report that redacts identifying information of Plaintiff. 

Counsel for the University of Montana stipulates to this motion. 

Respectfully submitted this 22"d day of Ju 
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CERTIFICATE OF SERVICE 

I hereby certify that, on June 22, 2012, a copy of the foregoing 
document was served on the following persons by the following means: 

CM/ECF 
1! 2 	 Hand Delivery 

Mail 
Overnight Delivery Service 
Fax 
E-mail 

1. 	 Clerk, U.S. District Court 

2. 	 David Aronofsky 

Office of Legal Counsel 

University Hall 135 

The University of Montana 

Missoula, MT 59812 


a i:I R. Pao i 
Paoli Kutzman, P.C. 
257 W. Front St. Suite A 
P.O. Box 8131 
Missoula, MT 59802 
Davidro@aol.com 
ph. (406)542-3330 
fax (406)542-3332 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


) 
JOHN DOE, ) Cause No. CV 12-77-M-DlC 

) 
Plaintiff, ) Hon. Dana L. Christensen 

) 
vs ) ORDER TO SUBSTITUTE 

) REDACTED STATUS 
THE UNIVERSITY OF MONTANA, ) REPORT 

) (FILED UNDER SEAL) 
Defendant. ) 

) 

HAVING reviewed the Stipulated Motion to Substitute Redacted 

Status Report, 

IT IS HEREBY ORDERED that the Status Report filed with this Court 

on June 20, 2012 be substituted for the Status Report attached to the 

Stipulated Motion to Substitute Redacted Status Report. 

ORDERED this __ day of June 2012 

By: --:-:----::-__-,--___ 
Hon. Dana L. Christensen 
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David R. Paoli 
PAOU KUTZMAN, P.C. 
257 W. Front St, Suite A 
P.O. Box 8131 
Missoula. Montana 59802 
Telephone: (406) 542-3330 

Attorneys for Plaintiff 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 


MISSOULA DIVISION 


) 
JOHN DOE, ) Cause No. CV 12-77-M-DLC 

) 
Plaintiff, ) Hon. Dana L. Christensen 

) 
'Is ) PLAINTIFF'S STATUS 

) REPORT 
THe UNIVERSITY OF MONTANA, ) 

) (FILED UNDERSCAL) 
Defendant. ) 

) 

Comes now the Plaintiff. John Doe ("Doe"). by and through counsel of 

record and hereby submits Doe's Status Report to the Court. At the outset, 

the undersigned apologjzes to the Court for his failure to timely inform the 

Court via Status Repon of the result of the Campus Court proceeding. 

On June 14, 2012 the parties filed a Stipulated Motion to release 

Order Under Seal. Thereafter, the Court issued Its June 18, 2012 Order 

requiring a Joint status report be filed "setting forth the current status of the 

Student Conduct Code proceeding against Plaintiff Doe." To that end, the 

undersigned emalled a draft status report to the University's attorneys. 
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University counsel insisted that the actual Campus Court dedsion and 

transcript (The undersigned arranged for a court reporter to record the 

proceedings rather than rely on the University's tape recorder) be attached 

to the Status Report. The University attorneys did not comment or make 

changes to the undersigned's proposed Status Report. The undersigned 

would not agree to attaching the transcript to the Status Report. 

The Motion to Release Order Under Seal is time sensitive. Due to 

the undersigned's failure to report to the Court and because the 

undersigned could not come to agreement with the University's attorneys, 

Doe files this Status Report today to Inform the Court of the current status 

of the Student Conduct Code proceeding against Doe. 

On May 23, 2012 the Campus Court Issued Its decision finding 

against Doe on a 5-2 vote. The Campus Court then voted 7"() that the 

punishment should be expulsion. Thereafter, President Engstrom had 10 

days to review the campus Court decision. Following written submission to 

President Engstrom and a personal meeting between the undersigned and 

President Engstrom, President Engstrom issued his June 6, 2012 finding 

endorsing the Campus Court decision. [Attached hereto as Exhibit Al. 

The University System then provides a process by which Doe may 

appeal to the Commissioner of Higher Education, within 30 days of the 

President's decision, and, thereafter, 30 days to appeal that decision to the 
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full Board of Regents. [policy attached as Exhibit 81. On June 13. 2012 

Doe appealed President Royce Engstrom's endorsement of the Campus 

Court decision to the Commissioner of Higher Education. [Appeal letter 

attached hereto as Exhibit C]. 

Today the undersigned received a letter from the University System 

with a briefing schedule. [Letter atta<:hed as Exhibit Dl. 

The undersigned believes he has fully set forth the current status of 

the Student Conduct Code proceeding against Doe; it is ongoing and Doe 

is working through the appeal process. As a result, Doe respectfully 

requests he be allowed to provide this Court's May 10, 2012 order to Fred 

Van Valkenburg, Missoula County Attomey. 

Respectfully submitted this 2r!' day of Jun 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 268 of 281



~.~---'.,...-'- ----------~--. 

CERTIFICATE OF SERVICE 

I hereby certify tturt. on June 20. 2012. a copy of the foregoing document was 
served on the following persons by the following means: 

CMlECF 
1 
2 

Hand Delivery 
Mail 
Qvemlght Delivery Service 
Fax 
E-maH 

1. Clerk. U.S. DIstt1ct Court 

2. David Aronofsky 
Office of Legal CotrIsel 
University Hall 135 
The UniverSity of Montana 
Missoula, MT 59812 

David R. Pao. 

Paoli Kulzman. P.C. 

257 W. Front Sl Suite A 

P.O. Box 8131 
Missoula, MT 59802 
Davidm@IQI·com 
ph. (406)542-3330 
fax (406)542-3332 
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0_ oftll<l'I:eIldent 
The 'IlI1IoG1ly ciM_ 

Ml.oeouIa, MimIara 598l.2-3:124. 
0I!la: (4llI\) Ul-13U 

""" (406}:I43-ZI!Tl 

CONFIDENTIAL 

1UDe 6, 1012 

RECEIVED 
llIo DaYIdPaoli JUN 07 2012 
Paoli KlItzmsn, P.C. 
257 WestFront Street, Suite A ·PAOU KUlZMAI, PoC.
P.O. Box S13L 
MiIsoIia, MTS9S02 

DeaxMr. l 

I am. writing to infl:nm ,ou of Ill}' deciBioo in fbi l!!IIUIIr of 7WI' alJ.epl vioI.IItioo of The 
Univmity GfMoldaoa Student Conduct Code. 'I'M ~ COwt. a:ftet cond'l<lIing II. he8rin1! 
wiIb. ~ on May 10, lOll. trMl!!l'fti!ted ita full""'" and 1lIlIICluai_ to yoU and to III!I 011. May ~, 
2012. AceortUn,g to SectIon V.O.4 of IIII! StudImt CondIIct Code, I have frm W!lI'l:iDg days ttl 
review fbi Co1Jrt's decision and'l'ellder: a deo:isIon 10 IIppl'OVI! Qt overrule the Court, 

My review COIIl!isled ofeumlrring!be Co1ll:t's decillion in iiIeir tfocumertt of May 23. 2012, the 
vcrbutim 11~ofthe court hI:aring ill its b}' 10\11: atlomI:y, Mr. 
David Pao6 (dated May 30. lOll), and by M.a. (dated M.a.y 30. 2012) at my 
iIivitati!llL AdditillllaU7, your attomoy ~ to meet p!IIlIOIl with me,. 110 1did meet with 
Mr. Paoli and Mr. Lynd 011. IlIIll: 1, 2012. ] abio allbrded !he opporIUIIity ttl meet with M.a._1IIIl:Jmey and did 110 on JuoeA, 2012. In recognition oftbJIlIIlrlou!mess of this 1llIIttef, I 
have18km !he em.in: tiD:Ie affurdcd to me. 

~ l'U\l know. lIle Court conchJdad by a vote. of 5-1 IbIIt YOll did v:iol.at6 Sec. VAl8 of !he 
SI!Jdent CarvInd Code by COtiUiIting __ irlW:n:01llll0 without COllIIeIIt. further, lho Court 
conoblllrd by a -"m0\lll vote of7-0 tbs1 you be disciplined by eipWsiOl1 for the Univemty ail 
outliIlt;d in 8ectiOD. v.c.1.a of the Code. AocbrdJn.l to !he Code, my _jew iJleauillled to two . 
oonsidmIioDI: 1}wlIether!he evidence provides I.teaIIOl1!Ible basis for the rewking 6ndlDgs and 
dillcipIimuy l18t!ttion; and 2) whdI!llr specifLsd procednnd _ were 110 sublltlulliel.!is ttl daly II. 
iiIirhelringto eiIbcrparty. 

Rqarding lbD fmt<x!IIIlidIlrsti I find that the Court did COIII!I ttl II. IIIfl8OlI.fIble CODClusion based 
on tlu: lIlSfunooy IIIld evidI::D.ee available. According willi! DepIl1'll:l1e!lt ofEd\K:.aticm 0f1ice fot 
cMI Rights, in II. "Dear Colleague" letter dated April 4, 2011. Uni:vlmlllia am required to use a 
'pepoD<lerancc of evidence" to mab Its deb:mdDatimt. That standard of evideoce l'IIqaires tIlII1 
the court detemUne it is mon: likely IIlm not that a violatkm oc:eUl1'ed. With that SIal:I.dard in 
mind, inmy judgntent tlu: Court mrived at a reasonable deolsion. 

0pp•• /U1lU, • '''pul • R.. p.,..ihlllly • Vlhll', 

AnIqc*Of i 'IJ UI1iWftIlJ 

Case 9:12-cv-00077-DLC   Document 20-1   Filed 06/26/12   Page 270 of 281

http:evidI::D.ee


Pnrcbar, I do DOl fiJJd any procedural cmm tIllI1 ~ III deny afalr bearing Both sidell bad 1hc 
:full opporttmity to present their ~ eases mI question all witnesses. The Court WIlB 

IlOlISIituted ~y. it conducted it! business in accordanee wilh \he StudeuI: Conduct Co& and 
it did SO in !l timely QlfiIIIleL I do DOt find mmit in \he procedural objections nIlsed in Mr. Paoli's 
lllttm. 

CmlIequeDtlY. I am making file determination !bat you. did violllte the 8toclet1t CO!ldlIcI Code by 
oommitting IIOXII8l ~witbout 00IlSeIIt. FurIhermcre, I uphold the Coort's COIldusi.on that 
)'0\1 be apelled nom The University ofMO!1lana. This S8lICIion will not be implemtlllted in final 
1bm111111il you have C'JdlMI!!tffl the appeaIa process 01' III1Iil the deadli.... fur an appelll bas pas!IIlI!. 

You have avliilablo to you fartiIe.r admmi&trative review by 1he CommissiOller of Hlgbcr 
.Bd1lcation BDd the Boattl of Regenlll IIIlOOl'ding to B08Id Policy 203.5.t. I ~ you to 
COIIIact the·CommillSioner Il8 soon Q posslble if you wish to ~ your right to 1brther 
review. I caution JOU that 1hIs process l'II!llItin8 cmdideutial. The University will DOt II!lpp!.y 
ElI)'OIIIl othIIrtban Ihe i1ldividllals copiedbelow witb infom1atton aboIt this deciaion. 

The miew by \he Pn:sident co~ the final step at \he Uni.versity leYeL I COIIllider \he 
I/lIIIttr~losod. I am lOllY !hat Y(1lll career lit \he Uni-m.1;y lllIISt come to an G1d. 

~c~ 
Royce C. Eugstrom 
Prcsidcot 
'The Ullivwsity ofMOlllB.,.. 

::L 
c: 	 _ SIIldImt 

. Charles Co\l!lml, Dean ofStud.entiJ 
T_BraDch. Vwohlsident for Student Affairs 
David Aronolilky. LeplCounsel 

Mamb«s oflhe um-my Court 
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L P,aambIe: 

A. ". PUIJlOlllli of IhIa ptOeeCIurai poIIoy 1ncUIe, bit _ not IlmIled 10, .... tIIlowtng; 
1, To _10hi~ pemed 'Il¥or IIIIMI4 by lIIe boa!d 01 RilQlnIII, the EIlCIs\8nca of 

., I!IIdtnilIIIIra prQCllllUI'IIIO I!XIIllis& any I11Q111I1ghI due fIlem from the boIIII'I. 
2. 	To ..........boII'dlJf regents or I1II#lBr lllducaliun 1haI the p/enII'y aulharll¥ biIy maintain over 

Iha Montallll~ 8)'SIIIIn is _oiled wIIh Icnot:le. 01 lite laota 11!IIEw~llDany dedIIon. 
3. To mJl'IIIIUB IIIIriIdDn \lelMen \he ~ "'IIlem and" COOSIItuencles by BIwftng \he boan:I 

ofregenl& \0 became hibl!leClalD any ~jlelll and 10 aJkiW!he ~ ID _rciae lis 
8IlIhoI\tf 10 !IImedy a glllNlIIIC8. 

L IIoMI JIOIk¥: 

A. My party ~ aII'eaIad 'Il¥ lite IInaI cIecIIIIon 018 unlllerslly presidlll1t may eppeal. wllbln.Hty (30) 
deya cllht pt\IIIdIInl'8 dacI81on, \0 hi c:ommiIlIIOnerof higher educatkln, II/1le$8 ft board of RilQIIIIIs' 
paley or an .n~1'IIII11~ exPIICIIIJ lJIO'IIdes II1at the dei:IaIon of 1I\a Pl",,**,t Is the IilaI ........1IIMo........... 	 . 

a PenIma alleging \tat elllllvetllll.y ayalllm employee hili saled ll'Ili flIaIIlon Incolllpallbie with atsle 
illig or conflict d inIAmII! aIIItu may blfng 11181 mallllr 10 the aUtmlion IJf lite dlief IIIdn'ifiIIlraI oIIIcer 
onllle l!MlMId CIII1'IIJUII. A campus CIecIskln on 8IIdl8 CCI1'I(IIaInt • appeaIrIb16 under IhIt paley once a 
ftnaI dadsIon IIblleelll'8l1dlnd by lIN! uniYt:nIIV fII'HIdtwI. 

c. 	The ocrnmiUIonet may In lila or hili' disc;ftI!klIIlImI! !he seope af l'\IvIew 1/:1 procedural !1'IIIIt!ar& 

I), The I'QIJ)IftiSaionor IJ1I!I)' nOi el.lbe\llUtot !IIo or hw JU<IgrMI\t for 1M> ........bnlMlo dedsIcn made by the 

pllllillln. unIIIs !he ~ .fa dflClalon WIlt atbIlnuy and capricious. dearly fIITOIIIQUII based on the 

lads In the rec:crd. 01' 1IICIaIIId sorna \agaIIt p!tlIeQted light of Iha8flllfll&nl 


E. 11118 pa&c:w doeI not apJ!Iy 10 eny ITIIIIIeI1l whim arellllbject ID the grleYalWlil ptQC&dunI d • o:oI\eI:IhIe 

lIqaInlng coa!Iact 


f. ApI*D d decisloD I'RIIde by lite commIulo_, ~ dsclalcns macIIo on appaaIB 01 fInId campus 
dlldllons, may be I\IlPfl8lId 10 the \JQInj puT1Ua1lt ID ptlICIIIdune (F) beIaw, 

III. procadw-.: 

A. I\pJpIIaII mUll be In wriIIng. IIdtIt'eIMd 10 the commisalOMr, and Ih:aIl contain lha dedsIon being 
IIP/ll led. and IIheII staIa \lie bait b' Ibe !Ippt8I. and hi reIIIIf deiIIred. Upon recelpI of Iba fIPIl8a~ \lie 
OOII'IrrIeliionar thai ooIIIY the PIIIi¥ 01" &Cope oIl111/lQw.ard the ~ to be followed. The appa/lanl 
..pUIIIde Iha prt.I8Ident 'II1II8 copy of all matedai MIll II:> ·the <lCmmlllllonsr. 

8. A patty nMt11M !he precadllRl$ uIIiIbIlshed lilt Iha unhoerslty IIMJI bIMore lIIppealing to Iha 
c:omm"*loIIeI'. 10 the abaence 01 appI!caIJIa campus pnlCIIdures, IIlfJ PIII1i'lIJ8lI appeel a d8lem'llnlllon by 
• o;antp\III Qftk:IaI III IhalmmlCliele 1ilIpeIV!sor. OecIGionB 0111 ..ampue ahanc::eIlor am appealable to the 

1 
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~ pt8lldeld. Th6 final admInIaIraIMI de;lalon at Iht I8lMlrslly IswI is I/1at at IIIe president 

C. The commiaIIblarlllll1l1bmp1l11 achieve an lnformal d!IpcsI!Ion <11be appeaL M Inb"meI 
dilpclliatI is I!IIIding only If I!le BIIP_:g pmty and 1M1lf'!IIIdent.-1II Ih& propond !'IIIOluIcln. 

D. Subject to I!le pnl'iIIIonl <1 peragIlIph (E) Ihe IIPIInI will be cIGCIded b...s upoo maIeIlIIIa subrnIIed 
by!he 8pIleallll; Pf!II41 and by lilt pnIII/dIlIII. The parties 10 me lIjlpeIIIl18Ye no right \0 i1VCduc:e mabrrlale 
or I8l;e I8IMs IhalIIa\4t 11(11 bMn part <1111 unMnIly ~A liiII or par1iaI hearing mil)" lie conducl«l, 
1/ 

t 	 IIl8 r1g111D a !I&aIIng 18 esIIIbIiIIhed by aboard <1 raganis' policy on the pa1!c:UW IUbjeCllIIIII!I!I'; 
or 

2. 	falLII'G 10 ocndIICt II '-1ng would violate !he party'a conGlllullonl1 me prot:eSs J1gI1I& 

E. TlII cammla8lonar IlIIIIY RIqIIIlIIt that IhII jlIIItieIllUbm~ IIIIdIticnaf materials orhe may 01\ Ills CIWI'I 
I«iIIIIve IIIke nollcot af alhar 1'III4MII'II1NIIIln. TlIe cornmlHIoIIer may f8IT1Ilnd !he malt.. back \0 !he 
uaMnlly or he may IIJIIIrm, II1II_, Dr modlfy the univenllly dadalon or he may prIISanIlhe appeal 10 I11e 
boanIlor IJII conaIcIeratlon. 

F. WlIbIn 30 days <1I11t1..omllU1ilorlel'a dllCllllon a P8/ti may appeal the decision \!o the board. SUd\ 
appeaIa I11II8tbe In wrfIIng, be ~ to IIie board h _ of hi CDIlIIIlluloner, slnil IIala hi dec:IsIoo 
batlg appeII4ed, !he baal8lortha appeal. n Iha llIIlef dIlslred. The COI"IlITlIPIoIIr shaD placelhe maIIef 
on tho board'. agenda, 1haI.Igb'the boanIlIIII1 choole IIOtlllal\l8ltllln Iha appeal. If !he board acceP\lllhe 
~ It will speolf; !he soope of nwlt'W and may 1IIqII8II a lui or patiBl heating. The"dedaIarI of !he 
baBrd IIIIII!niIg. IW8i'Ihlg. mo<III)1ng or refl.minglO !leer "appeal i& \lie lin..admil"!lllndlve 
41111mMllol'l. . 

G. No mO/II SIlIlJed Ie IhIlIJlllk:¥ thall be CORIIIdenId Iinal untillhe procedures 01 tills pelley hMt been 
used ID ~ IIIe IllIIIIiIIr III tile boerd of nIg8FlIII. When. perty 1aIs III elIIlI\1I8& the appeal rightIJ 
Q1i1116t11ied by Dds pci;J'the PIIItY lIi!ICIII'II! IIIe lower hMII deciIIon alinal and waives Ihe righilD conlalll 
.... IIlIIII8r fu!tIIer. 

llIIIIB 

.,.-._1III",--",,1tI, 1II7'I):_'1>OO1.-Tl, FobNIICY'" '817 ~od). _21~. 
___-UiMnoIIys,un. .............I.18'11l.JIJnI~.18115.~25.1\19O. ~2I,.1IIIIII.1I1d_1Il, lillie; 
,.-;...~....._14..2OIM. 

2 
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------.._._._-_...------ ­ -.-----~---

PAOLI KUTZMAN, P.C. 

~"'IM 

'1Sl WPT fIloIIr S'I1uI!:r, Surr.£A 
DI<VIDI'AaJ~-LAW.COM

P.o. Box 8131 lDIIJIIWI'ZIIW'@_LAw.CtlM
Mlsaclu!..A, ~598Q2. 

~@~.a:lM
P.oicItm: <I06·S42·mO 

FAX\ 406-54l.a3'n 


June 13, 2012 

Catherine SWIft 
Ctief Legal Coul8eI CONFlDEfmAl. 
Montana Unlvel1illty S~6m 'Ina amaIl cswIftOIilO~edU 
2500 Bmadwayat & us. Mall 
P.O. Box 203201 
Helena. MT 59620-3201 

P!Jrsuant to 1I1e MonlBna Board of RegenIs Polley and ProcedLnlS ManuaJ.. 
Governance and I hereby notify you and the Montana Univenllty 
Sys1em to ItIe Commissioner of HIgher Education 
rrom Royce Engstrom pursuant to his June 8, 
2012 letter (Pr9aIdent ErlgstIom'sletter is atlached hereto as Exhibit A), 

You and I pnMously dl$Cl.l888d a briefing act\eduIQ that would lnoludEl1hEl 
Appellant fling an opa"IIng brief, 1he Unlvemty flIing a Ieepo! _ brief and then 
1he Appellar41'1\ng • reply bdef. IV'U8t 11118 is !he procedure \hat we ... follow. I 
bellelle1I1at 111OUkl9fO'lk!e to the Commissioner of Higher Education our opening 
brief by June 29. I imagine the l.II1vereily would 1hen have unIII July 1'3''' to file 
their brief and bin Iwould PIQPOse our reply brief would 1hen be due July 24", 
PIaase let me know If this brIeIIng schedule meets with your appn;Mli. 

FInally, rm enclOstlg arecords request rm sending to DaI.1d A.r1Jnofsky, I 
proIIIde It to you because Itappetill'S 111& rv'Iiaw of tf1ese matllf'lals has been taken 
fRlm campue and put 1n your ofIIce. 

c. 
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------- ~~--~-~------- - --_. -----------------------­

JI1IID6, lOU 

PaoI1 K1!I?m8l!, P.C. 
157 Weall":mm Stm:t, SYib: A 
P.O. b8131 
MiaIuIa, MT 59802 

oSee oUlla]' 'd t 

'!he UubElllty"'-'
)AIppoo1~Woma:QaR12-:m4: 

06B (CJ6)Zla-231l 
FIDe [CI6)1II3-'lIIJ'1 

RECEIVED 
JUN 07 2DI2 


-PAOLI KI11ZIIAN, p.c. 


I lID. writing 10 infimn you of my doK:iaioD. In liz maIla'- of JOU[ aI1epd -riPIatim of 1be 
UDi.iiBily ofJdmmma StndaDt (.'axlnr;t Cow.. TiH: UD!wrsity Court, after COl1ducting a bearing 
withyw IlI1May 10.2012,tDIJ8uiIttcd jill ft!!diniB II!Id cgnclnaJons to ymiaod to _ on May 23. 
2012. .AalordiDs to Section V.O.4 of tbB Studlmt C.ondoot Code., I him 1m WOLtiug daylto 
1BYiew tIIII Court'l decision and raxler adecision to Bppro¥e Ul' 0VQInlIe 1l1li Court. 

My ~ 00MisItA of examInlDa die Comt's dilcisicm In their doc1lIDeJIt ofMay 23. 2012, ., 
.«batiuL IL&US<:lipl ofb com hDIIriDg in Ill! ~. IUld let1m aabmittcd by your~.Mr. 
David I'd (dated May 30. 2012), BDd. by Ms. _dml. May 30. lOU) at m.y 
invlmtioa. Addlij......lly. -,vur iIItoUJcy requesIed to meet in per8OI1 with me, 80 1 did mm with 
Irf<. Paoli m:I. Mr. Lyml on r_ 1. 2012. I also smm1ed !be oppartuDity to meet witb. M&_odIlimi5y aod did. 80 011 1I11III_4. 2012. III rccogoi.UOIl of tbB m=s of1hill 1JIIdIDr.1 
haw 1111= the CIIIiIetime aflbrded to me. 

k JOll know, IDe Court COIII:loded by .. vote, of 5--2 tbat you dill w,1aID Sec. v Al8 of tho 
StudaIt CoDdIlDt Code by llO\'D11!iHinJ aexual iutatOOUlllC wiIbout: cotIIICIIL l'ItrtIH. fiID Comt 
COI1CIludocI by ••menjrnmq wa: of7..(1 tbId you be disciplined by cXpuIsimt1brtho UDMizity lI1I 
ouIIlDI;d in 9oI:tIotL V.C.I.. of tho Cede. AMllnIing to the Code, my nMnt ill mtddcd 10'two . 
oonaJderationa: 1) wbeIher 1be mdame pN'lidea .._0IIIbl0 baoilJ for b RSUlling fiIldlnp IIIId 
disciplimny !l!!!!c:tjgn; II1II12) v.iIeIba- &pQIlifW proceclar8l c:n-aJII vme so substantial us to dImy • 
!airhearing to c:ither party. 

ReprdiIIgdie lint .oonsidrqlinn, Jfind that the CoIIIt did come to a =sOllllble CIlDClualCID. based. 
011 tIIII taimony II1II1 ~ a'lllilab1o. Acco!diDa 11) !be Departtnent of Edw:aIiaJ. 0f6ce :fbr 
eM! Right8, In. "Dear Colloap" IeIIm dated AprIl 4, 2011, Univet'BiIies are ~ to 118& a 
"pRpondetll!Jo:e of evIdaIce" 10 mUe jill cWmmjnation. That !IIIIDdqaj of eWleuee requiJes that 
the comt de!mmj.,., it is IDJl'II lilmly than 1IIIt that .. -.i.oIaIion IlCC1IIled. With 1baI: aIBDdud in 
tniIld, InUlyjudgmcut tbc Cwrt arrlwod at • ,..."tlDable decision. 

OI'JJf1'11w.r&H, • '.""el . a",o.... UUfty • ViU'U, 

......q:., boiaIlJ~ 
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Purtbcr.l do !lOt fIDd at:I'fpocedn.taI an'OllI thai; ae.md 10 dat:I'f .. :tlIi1 baaing BoIlIIides had 1hc 
l'IllI. oppultaiI1ty to prOIKl!It tbcIr respCQtl,o _ IIlIll qllllltion all wIb!c8ses. The Court was 
COIIIItibiIed COJreCdy, Itc:olldnckd.lta 1Iuslnasa in ~ with. the StwIeat Cand"ct Code and 
it dMllIO in ..timely 11181111Ct. I do 1Ii:It.fiu4 macit.in the pI'lI<:IIdmaI objelll!mlls railed ill Mr.l'Io1i'a . 
IoIkn.. 

Comequeudy. I IIIIlIIIIkIn& tile detnminadna Ib&l )'011 did viols tile Studcmt CoIlIIw:t Code by 
OOIIIIIIIUirIgl\lllQl&l ~wi1hov.t COIIIIeII.t. ~ I upholdthe Com:t's emdllBilllllllat 
you be .k:d6;am'Tlle UlIlwml.ty ofMontaua. ThIs IIIIIIltIon wDlllOt bo Impl_1!!!! InlIllIIl 
1bm!.1IIIIII youha¥ecdlim!!h!t11bc IIJlP!IIls proc:esa IlI'IlI1Iil 1bcdead!jne fur &:lI.lIJIIleal baa pBIIIICd. 

Yau IIavB ~ Ie JOIli'urtbllr ~ I't!IIifii by the CcmmiIlliDllllr of HJabr'.r 
B,..lIIIh. II1II thc Board of p....... IIIlC01'diDI to Boani PGIIq 203.5.1. I ~ you 10 
COIlIBet tt..('AIIII!d!i!!lDllllr III IlOOII. III p!I!lIIIbIt if you wish to ~~ right 10 firiIer 
lIWiaw. I GIIIlIi.IJD you dIIt tbia paDl9IJ I!IIIIIIiIIS oonfltlential Tho UIliVWllif.y wD111i:1t IIUpPly 
~oIhIr tbm1Iio illdivlduals copiDdbcIow vdfh Illful:IDIII.ioa abatt tbia 4ooision 

. 'llII! ~ by the pr...Ideat IIOII.IIIItIJB the &BI. IIIep at 1Iio Ulli'-.liIy 1m1l. 1 "<II'8ider 1Iio 
IIIIIItiIr cIoaod. J 1IIIlllOtty!hslyear _ at !he UniVllllllty DIlIIIt _toan em. 

~cc~ 
~C.B....hOlll 
Pmsicblt 
n.:U!iiva:IIity ofMonbJM 

;':'135 

0: _Stadlmt 
. Charlt:Ii ~Dem ofSt:w:\a!Q 


TeresaBmDaIt. V"ltlIIl'I:D8idcat fur B1udcot AfllIbs 

Derid A;.<4iiIti;y. Lcpl Co!msel 

MImhca af'«h8 ~IityComt 
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PAOLI KUTZMAN, P.C. 
A't'I'OUIlVt /If LA., 

257 '11'..,. Pacm Stlum. SumlA 
DAVIIlI\\OU@PIIIl.H.AII'.COIi!

P.O. Bod131 
JOIINi.UTlI<AIO@...a..H..\w.CIl!iI 

~Moo<rANA S9802 'PHILIf!IHAllYtIt1I\!1~~ 
~ 44)6..542-3330 
I'.u: 406-542·3332 

June 13,2012 

DavId Aronofsky CONFlDEN11Ai., 
0IIIce ofLegal CoIll1llllI VIa !!DIll aronofsIgd@mS9,ymttdy 
lJnIwrIly Hall 135 
The \JJ'IIVenIily of Montana 
MIAoUIa, MT 59612 

OaarDlMd: 

The JUP08& ofthis IaIler 18 to make a request for recordll pur9U8nt to" Montar.a's 
Open Records Ad., § 2-6-102. M.CA This mquelll: enlXlmpassel. bUt aI10uId nat 
nee; nanly be Imbd to, !;Opie& or all COmmunt:atiollll sent. copied II"dIor 
receM!Id by Of sent from Montana Univenslty system employees and officials 
regard.Ing the allegatlonG made1lgainst ~ have been 
~ through h \.InIlNsIty of MonIana am lhe Momana Un~ 
~ n!g8n:IIrYJ Any IrformaHon or disci v Jane about how 
"the UnIversIly of Montana Ia going to treat 11$ ___ 

A1IiItJ !tis request concams Any information orany klnd lI!Igartllng the Unlvenllty 
ofMoIa. Student Conduct Code. tfle Burden of proof appled In the Student 
Conduct Code. any dlaaJssIons regard"", amending the Student Conduct Code 
In fIIIfI faahlon. any discussions Of comments or memos lI!Iganllng amending the 
Student Conduct Code ~ng !he applicable bUrden of proof, any Informa1lon 
Of dIso 'SSIon regarding the AprIl. 2011 'Dear Colleague" killer. 

or CIOU!'Ie, this RlqUest ~ Indude, bUt: Is not Hmiled to any emalIs, tEllda. 
memoe. letters (including ell drafts) eIc., sent. received. copied between any 
comblrlallon of Iht fQIow!ng individuals or sets of individuals: 

1. 	Pn!sIdent Royce Etlgstiom. 
2. 	Vice PresIdent JIm Foley. 
3. 	VIce 'President or StudentAffairs. 
4. 	Dean of SludGnts Charles Couture (including all tfle text IlI!MIl8gEIS he did 


not prcrvld e to \.II during the Campus Court pl'tlalEldirQ that he retrieved 

from other 'WItnesses.), 


!S. 	 Lucy France, 
8. 	Claudia Denker, 
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.... David NondIsky 
Juno 13. 2012 
Page2of27._ 
8~nosIky. 
9. 

{Cant1pUS Court member)• 
•CEm1PU8 CotI1. member). 

member), 
Court rnenmr).

Court member). 

.(ClitTlDUS Court member). 


member). 

Court member), 


member), 

member). 


21 ofRegen1s. 

22. Clay ChrisI.Ian, 

23.Kt.IIhy Swift. 

24.KevIn McRae, 

UnlYersiI.y of Montana. 

Of CO!.ne. Urne 1s of CI1tk:aI essence here. 

DRP/~m 
cc: Cathy Swift 
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""-""--------------- ­

MONTANAUNIVERSITY SYSTEM 
0Fl'lCI!.OPTHE COMMlIi5IONER OF HlGHl!ll ErruCAl'lON 

2500Bmid.way-I'O ])00< 203m - Helena,Montana 596!).S201 
(406)~~.,AX(406)444-1469 

<l!IWlil@~edll 

Jllne 19, 2012 

David R. PeoU RECEIVED 
faoI KInman. PC JUN 20 2DI2257 Wflllt Front Street, SUIe A 
P. O. Box 8131 

Missoula, MT 59802 PAOLI KUTZlIAN, P.c. 


President Royce Engstrom 
The Unlvarsity of Montana 
32 campus Avenue 
MiMou!a, MT 59801 

Re: CONFIDENTIAL STUDENT APPEAL 

Dear Mr. Paoli and President Engstrom: 

On behaI of Commlll8ioner of HIgher Education Clayton Christian. and p!.IllIUant Ie your 

letter ofJune 13, 2012, I am writing Ie acknowiEl1lge receipt of appeal 

to !he ccmmissioner of higher education 5"cm University of Montana President Royce 

&gsbOil{S decision made June 6. 2012. 


This Is an adminlslratlve appeal process fnJm acampus decision. as lfIdlmrted In Boartf of 

Regents PoIic:y 203.5.2. The scope of review will be determined following receipt of the 

appeIIant'I8fateII'Ient of appeal and ~ing brief. 


The foIIawing procesa win be followed: The University of Montana wiD SU&lP1y the 
ccmmlasloner with • copy of the reco!d. The transcript in the university court pro­
ceeding sho!.id be supplied as part of the recortf. Mr. . the appeillmt. shoUld 
provide arguments &pIalning the basis for his appeal 00 or before 9. 2012. 
The university shall have three weeklI from the date of receipt of Mr. submla­
sion to provide lIB re8pOnH to Mr. appeal. Mr. will then two 
weeka 5"cm receipt of the university's submission tD provide any rebuttal. 
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, . 

Mr. PeeD and President Engalrom 
June 15, 2012 
PagaTwo 

Upoo receipt of Ibeae docII1Ients, CoornIssicner Christian wli review the argumenla 
of the parties and !he record and issue a wriIten decision. The decision win be based 
upon lhe aTgUmel1la of the partiet and !he AIIevant ml!lteria/s Stbmllted.. 

CopieS of all matertals filed in connection wiIh the appeal must be sent to \he·oU1er 
party. In the case of The Unlveraity ofMontana, copies should be sent to DavID Aron­
ofsky, CSITIIJU8 counsel. If either party need8 an extension of Iir!le in which to sUbmit 
materials, plea5e email me at cawj1'I@montana.edu and I YIiH convey your request to 
Commissioner Chrtstlan. . 

Please feel flea to contact me If you have questions or obJectIons to the prOQlSS outlined 
in this 1eIfer. . 

Cafherine M. Swift 

Chief Legal Counsel 

cs..Mmootm!!udu 


Copy: 	 Clayton Chrtstlan 

Oavld Aronofs\ty 


EIlt;!OSIll'e: 	~pealletter 

I'oky 2CB.S.2 
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--
PAOLI KUTZMAN, P.C•. 


A1'1'OIIt.'I\!'f'SKfl..ttW 

251 Wom FIooI<f STaRlIT. Sumo A
DAvio R. Pl\OlJ o.VIDl'AOU@I'AOU-LAW"''''' 

P.O. Box 813J
JoHN A. Kl/l2IoWI' JOIINKV'I'ZM~"'OU-LAW.t'OM 

MlSSOUL•• MoImNA 59802 PRIUP5HADWIIC'1to@'PAOLI-I... AW.Cot.tPOIlU' C. SKAOlVlCI. l'IIoNe: 406-542-3330 
Fox: «)6-542-3332 

..l" 
JI.II'Ie 13. 2012 

catharlna SwIft 
ChIef Legal Counsel CONFlDEN11AL 
Montana Unlverslty System VIa email c:awlft@Imontana.edu 
2500 Broact.Nay St. .. U.S. Mall 
P.O. Box 203201 

Helena, MT 59620-3201 


Dear cathy: 

Plnuart 10 the Monl:8na Board of Regents Policy and Procedures Manual­
Governance and Organization, J I1etaby nctIty you and the Montana University 
SysIerrI of ~11o the Commissioner of Higher EducatIon 
from the d~realdent~ Engstrom pursuant to hill June 6. 
2012 letter (Pruident Engairom'.letI.er ill albiched ~fD as EldlIbll A). 

You and I pnMoutly discussed B Ix ief.1g lIChedule that would Include the 
AppeI\antfiling an 0peI1iI1g brief. Ole UnIYeBIty ling • response bIief and then 
lila AppiIant tiling a reply brief. IlIUet 1I'I1II18 the proc;edure that we wIIlb~. I 
bella¥e that I CDUkI pn:Mde lD the CornmIsIIIoner of HIgher EducaIIDn our opening 
Ixfefby Juna 29. I imagine the UnlverBlty would \hen have unII July 130> lD fie 
their brief and then I would pIOpoee 01.'1" reply brief would then be due July 24". 
p~ let 1M knoW If this briefing ad'Iedi.de rnaeta with your approval. . 

FInally, "m III'IdoIIIng a records request rm sending to David Aronofsky. , 
P!'1:Mdett tc you because it appears the nNIl1W of Ihese materials has been taken 
tIvm ClmptIIJ and put In ~offlce. 

• 
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