


Plaintiff City of Missoula (the “City” or “Missoula”) seeks a judicial
determination entitling it to acquire by eminent domain Missoula's water
supply and distribution system (the “Water System”) currently owned and
operated by Defendants, and in support of the relief sought, the City
alleges the following facts pursuant to Mont. Code Ann. § 70-30-203:

. PARTIES

1. Plaintiff Missoula is a municipal corporation of the State of
Montana duly organized and existing by virtue of the Constitution and the
laws of the State of Montana. As such, Missoula is a municipality with
general powers, including the power to acquire by eminent domain certain
interests in real and personal property pursuant to Mont. Code Ann. Title
70, Chapter 30. The City is the municipality in charge of the public use for
which the property sought to be condemned herein shall be used.

2. Defendant Mountain Water Company is a Montana for-profit
corporation with its principal place of business in Missoula, Montana.
Mountain Water Company is wholly owned by Park Water Company, a
California corporation with its principal place of business in Downey,
California. Park Water Company is the sole owner of Mountain Water
Company.

3. Defendant Carlyle Infrastructure Partners, LP (“Carlyle

Infrastructure”) is a Delaware limited partnership with its principal place of
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business in Washington, D.C. It is in the business of investing in private
and public infrastructure projects and businesses, including water and
wastewater distribution systems. On information and belief, Carlyle
Infrastructure is the general partner or managing member of the limited
partnership that actually owns Park Water Company and its assets,
including Mountain Water Company. Carlyle Infrastructure is directly
responsible for any decision regarding a sale of Mountain Water Company
or its assets.

4.  Defendant Carlyle Infrastructure acquired ownership and took
over the operation of Mountain Water Company in December 2011.

5.  The Carlyle Group (the “Carlyle Group”) is a Delaware limited
partnership with its principal place of business in Washington, D.C. The
Carlyle Group directly or indirectly owns Carlyle Infrastructure which is
responsible for any decision regarding a sale of Mountain Water Company
or its assets. Robert Dove, the Carlyle Group’s Managing Director of its
Infrastructure Fund which owns the Water System, has acted at all times as
the person with apparent authority to speak on behalf of Mountain Water
Company with regard to the City’s efforts to acquire the Water System.

6. Defendants Mountain Water Company and Carlyle

Infrastructure own and operate as a privately held business the Water



System that currently serves the citizens and inhabitants of Missoula.

iIl. JURISDICTION AND VENUE

7. The Court has original subject matter jurisdiction of this
proceeding pursuant to Mont. Code Ann. § 70-30-202.

8.  The Court has personal jurisdiction over the parties pursuant to
Mont. Code Ann. § 70-30-202 based on the fact that the property at issue,
the Water System, or some part of it, is situated in the Fourth Judicial
District of the State of Montana.

9. Venue is proper in the Fourth Judicial District based on the
parties’ doing business in Missoula, and is also proper based on the fact
that the Water System is located entirely or in part in Missoula County and
in the Fourth Judicial District of the State of Montana.

lll. FACTS ENTITLING THE CITY TO THE RELIEF SOUGHT

Missoula is entitled to the relief it seeks based on the following facts:

Missoula’s Authority to Own, Operate, and Acquire
the Water System

10. Missoula is authorized to own and operate a municipal water
system and the City has the power under Mont. Code Ann. § 7-13-4402 to
contract to own public water works for the benefit of its citizens and
inhabitants. The City’s authority includes the power to adopt, enter into,

and carry out means for securing a supply of water for the public use of the



City and its citizenry. The City’s authorization and power includes the right
to acquire a private water system either by negotiated purchase or through
the exercise of the City’s power of eminent domain.

11. Missoula also is empowered under Mont. Code Ann. § 7-1-
4124 to acquire by eminent domain any interest in property for a public use
authorized by law, and is authorized under Mont. Code Ann. § 7-13-4403 to
commence eminent domain proceedings in order to secure a supply of
water or an existing system of water supply and water distribution that is
desired by the City.

A. The Water System Is Necessary for a Public Use

12. Missoula's Water System constitutes property that is operated
for a public use authorized by law and for the benefit of the citizens and
inhabitants of Missoula.

13. Missoula desires to acquire the Water System in order to
ensure that it will be used in the future for a public purpose and for the
benefit of the citizens and inhabitants of Missoula.

14. In order for Missoula to acquire the Water System, it must
either be purchased by agreement from Defendants for a negotiated price

or it must be condemned and taken by eminent domain in return for

appropriate and just compensation to be determined in these proceedings.



15. In order to own and operate its own water supply and
distribution systems, it is necessary for the City to acquire Defendants’
property in return for just compensation, as the development and
construction of a new water supply and distribution system is not practical
or feasible. Thus, the proposed taking is necessary to the public use as
provided in Mont. Code Ann. § 70-30-111(b), and the public interest
requires the taking of such property by eminent domain.

B. The Public Interest, Necessity, Benefit, Convenience, and
Advantage

16. A stable, safe, plentiful, and predictable source of clean water is
a public resource, to which the citizens and inhabitants of Missoula are
entitted. The use of all water within the State of Montana constitutes a
public use. Missoula has a paramount interest in managing its natural
water resources as well as its water supply and distribution systems in
order to ensure that Missoula residents have long-term access to a stable,
safe, plentiful, and predictable source of clean water that is available to the
public at the lowest reasonable cost.

17. Defendants now own and operate Missoula’'s Water System
and operate it for-profit. The City is the only large urban municipality in
Montana that does not operate its own water system at cost for the benefit

of its citizens.



18. Missoula’s Water System consists of real property interests,
water rights, and personal property owned by Mountain Water Company. It
comprises the public water supply and transmission and distribution
systems for most of the citizens and inhabitants of Missoula. Missoula has
the right to condemn such property for public use based on a showing of
necessity and a showing that the contemplated use as a municipally owned
water system is more necessary than the current use as a privately owned
for-profit operation.

19. The taking of the Water System will advance the public purpose
of managing for the public benefit a scarce and vulnerable natural resource
available for public use. Such use as a publicly owned resource will confer
on the citizens of Missoula and the public at large a benefit, convenience,
and advantage, thus satisfying the “public necessity” requirement under
Montana law. Thus, the Water System owned by Defendants is a “public
use” as defined under Montana law.

20. Water and water supply systems are specifically enumerated
under Mont. Code Ann. § 70-30-102(6) as a public use for which the right
of eminent domain may be exercised. Missoula’s identification of this

particular resource for public use fully complies with Mont. Code Ann. § 70-

30-111(a).



21. Public ownership will ensure that the citizens of Missoula have
long-term access to a stable, safe, plentiful, and predictable source of clean
water available to the public at the lowest cost. Public ownership is a
reasonable, requisite, and proper means for accomplishing the City's
intended objective of securing for the future its own management of its
natural water resources as well as its water supply and distribution

systems.

C. Changed Circumstances over the Past 30 Years

22. Under the current circumstances, it is necessary that Missoula
own its water supply and distribution system. Over the last three decades,
significant changes have occurred in Missoula in regard to the Water
System that now necessitates City ownership of the water rights and
distribution system.

23. Unlike 30 years ago, the Water System is now directly or
indirectly controlled by the Carlyle Group, which is one of the largest private
equity firms in the world, and whose purpose is to maximize profits for its
investors. Defendants are directly responsive to, and influenced by,
investors’ demands and expectations, as opposed to the needs and

interests of the citizens of Missoula.

24. The needs and interests of the citizens of Missoula in owning its



water supply and distribution system are long-term. Yet Missoula’s Water
System is a short-term investment for Defendants because their business
model is to purchase assets and hold them only for so long as is necessary
to sell such assets for a profit. Thus, there is little incentive for Defendants
to make long-term improvements in the assets under management.
Defendants’ unwillingness to make improvements to the Water System is
evidenced by the decaying and leaking condition of the Water System's
Infrastructure and the notable decrease in spending on necessary
maintenance and repairs since Defendants acquired Missoula’s Water
System.

25. Among other changes, Missoula has grown tremendously over
the past three decades, including a 17 percent population increase from
2000 to 2010. Population growth and the City’s future needs have placed a
greater burden on the City's water resources and heightened the need for
the Water System to be run by a municipality that will look after Missoula’s
long-term interests in having a stable, safe, plentiful, and predictable supply
of clean water now and in the future.

26. Compared to 30 years ago, Missoula residents currently place

heightened importance on conservation of natural resources and long-term

access to water.



27. Compared to 30 years ago, Missoula’s elected leaders
consistently express public support for City ownership of the Water System
at the present time and have made a judgment that municipal ownership
will confer a benefit, convenience, and advantage on the citizens and
inhabitants of Missoula.

D. The Contemplated Use of the Water System Is More Necessary
than Its Current Use

28. Although the Water System is now privately owned, it already is
appropriated to serve the public. Defendants’ customers are the citizens
and inhabitants of Missoula.

29. The use the City seeks to make of the condemned property
upon acquisition of the Water System is more necessary than its current
use, as provided in Mont. Code Ann. § 70-30-111(c). Although the Water
System has been appropriated for public use, the City’s proposed use as a
publicly owned and City-operated water supply and distribution system is
more necessary than its present use.

30. Unlike the current owners of the Water System, the City is run
by elected leaders who are responsive to Missoula residents’ long-term
interests, including their interest and entitlement to clean and safe water.
The City is best able, and has a responsibility, to manage limited water

resources, including those that are held in trust for public use. Further, the
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City and its elected leaders are responsible for managing the growth and
development of Missoula. The adequacy and availability of water
resources are essential to those municipal responsibilities. Thus, City
ownership and operation of the Water System for the benefit of the citizens
of Missoula constitutes a more necessary public use than that to which it
has been appropriated in the past, within the meaning of Mont. Code Ann.
§ 70-30-103.

E. “Public Necessity”—Why Public Ownership Is a Benefit,
Convenience, and Advantage to Missoula

31. Missoula’s Water System is currently operated with out-of-state
support services provided by its out-of-state owners who charge a high rate
for California-based administrative and executive support. On information
and belief, the City understands that Missoula’s Water System operated by
Defendants currently incurs and pays approximately $2 million per year to
Mountain Water Company’s parent company, Park Water Company, for
such “administrative support.”

32. Upon acquiring the Water System, the City will be able to
operate it at cost, at rates the present value of which shall be at or below
the rates that a for-profit owner is able to offer, and with the ability to
provide for ongoing maintenance and capital expenditures to ensure

reliability for the future needs of the people of Missoula.
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33. Upon acquiring the Water System, the City will operate it
without any need or desire to earn a profit for passive investors. The City
will not need to charge higher rates to consumers in order to earn a profit
that is passed on to absentee owners.

34. Upon acquiring the Water System, the City will operate it with
in-state support services and will not need to pay significant administrative
costs to an out-of-state holding company such as Park Water Company.

35. Defendants currently include in their costs, and therefore in
their calculation of rates charged to consumers, taxes that are paid by
Mountain Water Company. Upon acquiring the Water System, the City will
operate it as a tax-advantaged and tax-exempt public entity rather than as
a private enterprise, resulting in lower costs of operation, maintenance, and
capital, all of which will have an advantageous effect on rates charged to
consumers.

36. On information and belief, following the City’s commencement
of this proceeding to condemn the assets of Mountain Water Company,
Carlyle has taken the position that it will no longer be responsible for
payment of taxes owed for the period prior to the Court’s entry of an Order
of public necessity entitling the City to proceed as “condemnor” of the

property at issue. Carlyle's position is contrary to law and is simply an
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attempt to further lower its costs in the short-term without any
commensurate reduction in prices charged to ratepayers, all of which has
the effect of further increasing profits available to Carlyle Infrastructure's
owners and investors. (Carlyle has also suggested that the City somehow
becomes responsible for Mountain Water Company’s taxes going forward,
which is entirely inconsistent with the City's status as a tax-exempt public
entity. Carlyle's position appears calculated to generate public distrust in
public ownership of the Water System.)

37. Upon acquiring the Water System, the City will be willing and
able to pay for all necessary improvements, upgrades, and repairs, and will
make such capital expenditures as are necessary to maintain the
infrastructure of the existing Water System, and such additional
expenditures as are indicated to increase efficiency, reduce costs, and plan
for future needs, all of which will result in long-term savings and efficiencies
that will inure to the public benefit.

38. Missoula’s Water System is currently operated for-profit and on
a budget that includes in its overhead an expected internal rate of return or

profit for its owners and passive investors.

39. On information and belief, Missoula understands that

Defendants’ operation of the Water System over the past two years of their
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ownership has generated an annual profit or return on investment (“ROI")
for Defendants and their investors funded by the ratepayers and
consumers in Missoula. In contrast, upon acquiring the Water System, the
City will cease exporting any profits out of state, and will lower the cost of
administrative and executive support by utilizing in-state resources and
personnel through the City’s existing administrative and executive support
structure similar to that used to operate the City's successful wastewater
treatment system.

40. Upon acquiring the Water System, compared to Defendants,
Missoula will have lower costs of capital, lower costs of borrowing, and
access to tax-exempt bonds that will be available to finance ongoing capital
improvements or additional acquisitions.

41. With municipal ownership, the City will be eligible to apply for
federal and state grants and federal and state assistance for its operation
of Missoula’s Water System, that Defendants are not qualified to receive.

42. The Carlyle Group is one of the largest private equity firms in
the world. Its investors entrust their money to the Carlyle Group with the
expectation and promise of realizing a greater return than they can expect
to earn by alternative investments and which will be superior to average

market returns.
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43. The Carlyle Group makes money by raising funds from wealthy
investors in order to buy companies, with the aim of holding them for a
short period of time and then selling them at a profit.

44. The Carlyle Group has more than 1,650 investors who reside in
76 different countries.

45. The Carlyle Group has over $189 billion of assets under
management (including Missoula’s Water System) and more than 1,500
employees worldwide.

46. For fiscal year 2013, the Carlyle Group reported distributable
earnings to its investors in the amount of $840 million. Its three founders
collectively earned compensation for the year in the amount of $750 million
(or in excess of $133,000 each per hour, assuming a 50-week year, at 5
days per week and 7.5 hours per day). Their individual earnings for the
year were a mix of investment profits, dividends, and base salary, not
including the fair market value of their use of private airplanes, an
additional benefit of their employment estimated at $1.1 million.

47. According to the Carlyle Group’s Managing Director of its
Infrastructure Fund which owns the Water System, Carlyle Group believes
it has “a fiduciary duty to . . . investors to create the maximum value.” For

the year 2013, the Carlyle Group’s assets under management firm wide,
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experienced a 14 percent appreciation in value.

48. The Carlyle Group’s primary business objective as set forth in
its mission statement is to invest in order to “create value for our investors”
by “generating superior investment returns.” The Carlyle Group’s goal is to
“invest in assets, work to make them better, and . . . sell them for a profit.”

49. The Carlyle Group is not in the business of owning Missoula's
Water System for the long-term, but rather is in the business of owning it
only for so long as is required to resell the assets for the maximum profit
available in order to generate the ROI that it and its investors expect.

50. At the time of their purchase of Missoula’s Water System in
December 2011, it was understood that Carlyle Group would be a short-
term owner only, would keep Mountain Water Company in its investment
portfolio over a period of just five to seven years, and would attempt to
resell the assets within that time frame at a premium in order to recoup its
acquisition costs while also generating a handsome ROl in order to meet
the investment expectations of its investors.

51. As a result of its focus on creating value in its investment
portfolio rather than creating value for its customers and ratepayers, Carlyle
Infrastructure is incentivized to operate the Water System in a manner that

will achieve the maximum short-term economic return rather than to
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operate it for the long-term stability and security of the people of Missoula.
This is because the Carlyle Group’s investors only do business with the
Carlyle Group in order to exploit investment opportunities for high returns
on their invested capital.

52. As a strategically designed investment fund operating within the
Carlyle Group’s family of funds, Carlyle Infrastructure has a business model
that requires it to exact as much leverage as possible out of the assets it
owns for the benefit of its investors, thus requiring it to focus on the short
term rather than the long term, and to be willing to sell assets at a profit any
time it is presented with an opportunity to realize a ROI that it deems
attractive. Ownership of Missoula’s Water System by Defendants therefore
creates instability with regard to how much longer Carlyle will actually own
the Water System, uncertainty regarding the identity and residency of
future ownership, uncertainty with regard to long-term maintenance and
reliability, and insecurity with regard to providing for the future needs of the
citizens and inhabitants of Missoula.

53. In order to maximize their investors’ profits, Defendants have
increased customer rates and decreased capital spending on necessary or
indicated maintenance and repair of Missoula's ailing Water System.

Capital expenditures for the maintenance and improvement of Missoula’s
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Water System during the first two years of the Carlyle Group’s ownership
declined from the prior owners’' average annual expenditures over the prior
period, even though revenue per customer was increased by the
implementation of significant rate increases. Upon acquiring the Water
System, the City will reverse this trend, to the long-term benefit of the
citizens and inhabitants of Missoula.

54. On information and belief, over the past several years
Defendants have increased the rates charged to their customers in
Missoula by twice the rate of increases charged to the citizens of Missoula
by the City for wastewater treatment.

55. During the years 2005-2008, prior to the Carlyle Group’s
acquisition of Mountain Water Company, the prior owner made capital
expenditures in the following amounts:

2005 -- $4.6 million
2006 -- $4.5 million
2007 -- $5.3 million
2008 -- $4.7 million

Such capital expenditures averaged $4.7 million per year until two
years before the prior owners’ sale of Mountain Water Company to the
Carlyle Group. (It is not unusual for capital expenditures to decline as the

current owner positions an asset for sale.) During the Carlyle Group’s
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ownership in 2011 and 2012, capital expenditures were made in the

following lesser amounts:

2011 -- $3.0 million
2012 -- $4.0 million

Such capital expenditures averaged $3.5 million per year, or $1.7 million
less than the prior owner made during the period 2005-2008. Capital
expenditures measured as a percentage of revenues during the Carlyle
Group’s ownership have fallen even farther below the levels achieved by
prior ownership.

56. Since Defendants took over ownership and operation of
Missoula’'s Water System in December 2011, average rates paid by the
citizens of Missoula for their residential water have increased. During the
years 2005-2010, the prior owner of Mountain Water Company charged
residential rates between $416 and $504 per year, per customer. In 2011
and 2012, Defendants charged residential rates between $515 and $541
per year, per customer. |

57. During the years 2005-2010, the prior owner of Mountain Water
Company charged commercial rates between $1,106 and $1,292 per year,
per customer. In 2011 and 2012, Defendants charged commercial rates

between $1,354 and $1,391 per year, per customer.
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F. The Carlyle Group’s “Bait and Switch”—Reneging on Its 2011
Promise to Sell Mountain Water Company to the City

58. In 2011, Carlyle Infrastructure agreed to sell Mountain Water
Company, or the assets that comprise Missoula’s Water System, to the City
rather than to any third party who made a competing offer, assuming the
City's proposed purchase price met or exceeded the third-party offer
received by Carlyle Infrastructure.

59. Carlyle Infrastructure also agreed to consider in good faith any
offer received at any time from the City to purchase Mountain Water
Company or the assets that comprise Missoula’s Water System, regardless
of whether a third-party offer had been made.

60. Carlyle Infrastructure made these promises in exchange for the
City's public support of Carlyle Infrastructure’s purchase of Park Water
Company, the entity that owned Mountain Water Company. Such support
was deemed necessary in order to obtain regulatory approval of Carlyle
Infrastructure’s acquisition of Park Water Company and its wholly owned
subsidiary, Mountain Water Company. [n early 2011, well before its
purchase of Park Water Company and Mountain Water Company, Carlyle
Infrastructure recognized that it was highly uncertain whether the Montana
Public Service Commission (“PSC”) would approve its acquisition of

Montana Water Company. The City's support of the change of ownership
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was considered essential to obtaining PSC approval.

61. The City and Carlyle Infrastructure first discussed Carlyle
Infrastructure’s desire to acquire Park Water Company and Mountain Water
Company in December 2010, at a meeting in Missoula Mayor John
Engen’s office. In attendance were Mayor Engen, Carlyle Infrastructure’s
Managing Director Robert Dove, Carlyle's government relations advisor
John Flaherty, Carlyle's outside public communications advisor Matt
McKenna, and Mountain Water Company’'s CEO Butch Hillier. At a
subsequent dinner meeting aﬁended by Carlyle’s Robert Dove, Missoula
Mayor John Engen, and Missoula Chief Administrative Officer Bruce
Bender, Carlyle Infrastructure agreed that in return for the City's public
support before the PSC of Carlyle Infrastructure’'s purchase of Park Water
Company, Carlyle would promise to later sell Mountain Water Company to
the City. Carlyle Infrastructure represented that a sale to the City could
take place as soon as Sam Wheeler, incumbent owner of Park Water
Company, stepped down as a Member of Park Water Company’s Board of
Directors. At the time, Mr. Wheeler was expected to serve a one-year term
on Park Water Company’'s Board immediately following Carlyle
Infrastructure’s purchase of Park Water Company. For the entire time Mr.

Wheeler and his family had owned Park Water Company and, indirectly,
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Mountain Water Company, Mr. Wheeler had been steadfastly opposed to
the concept that Missoula’s Water System might be municipally owned.
His aversion to public ownership was a result of a failed effort on the part of
Missoula to condemn the Water System 30 years before. At the dinner
meeting with representatives of the City, Carlyle Infrastructure further
represented that if Mr. Wheeler learned that Carlyle Infrastructure was
willing to subsequently sell Mountain Water Company to the City after it
acquired Park Water Company, Mr. Wheeler would not proceed to sell Park
Water Company to Carlyle, and the City therefore would lose any
opportunity it had to ultimately acquire its Water System. Mr. Dove was
insistent that Carlyle’'s intention to sell Mountain Water Company or its
assets to the City at a later date could never be disclosed publicly or
otherwise made known to Mr. Wheeler prior to Carlyle's acquisition of Park
Water Company. Based on these representations, the City agreed to
support Carlyle Infrastructure’'s purchase of Park Water Company from Mr.
Wheeler and his family. The City's investment bankers had a subsequent
conversation with Mr. Dove that confirmed this understanding between the
parties.

62. Following Carlyle’'s discussions with Mayor Engen and the

City's investment bankers, the City reduced to writing the terms of its
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understanding with Carlyle, and presented the term sheet to Mr. Dove. The
proposed term sheet between the City and Carlyle stated that Missoula
would purchase Mountain Water Company from Carlyle after Mr. Wheeler
left Park Water Company’s Board of Directors. On behalf of Carlyle, Mr.
Dove responded that Carlyle could not put anything in writing, in part
because of the risk that Mr. Wheeler would learn of it, but that the City
could trust him and Carlyle to keep their word. Accordingly, the proposed
term sheet was not signed.

63. Over the course of the summer of 2011, Missoula Mayor John
Engen had a number of additional conversations with Mr. Dove and other
representatives of Carlyle Infrastructure, in which they consistently
repeated and reconfirmed Carlyle's agreement to sell Mountain Water
Company to the City at a reasonable, negotiated price after acquisition of
Park Water Company, and just as soon as Sam Wheeler left the Park
Water Company Board of Directors. Relying on these promises, Mayor
Engen set to work garnering community support for the sale of Park Water

Company to Carlyle Infrastructure. The Mayor’s efforts in this regard were .

successful.

64. In the fall of 2011, Carlyle Infrastructure, the City, and the Clark

Fork Coalition agreed in writing that Carlyle would grant the City the
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opportunity to meet any third-party offer to purchase Mountain Water
Company and a right of first refusal to acquire Mountain Water Company or
its assets. Carlyle also promised that it would consider in good faith any
offer received at any time from the City to purchase Mountain Water
Company or the assets that comprise Missoula’s Water System, regardless
of whether any third-party offer had been received by Carlyle.

65. In reliance on Carlyle's promised path to the City's future
ownership of the Water System, Missoula’s elected leaders testified before
the PSC in favor of the sale of Mountain Water Company and the
acquisition by Carlyle Infrastructure. As a result, the proposed transaction
was approved by the PSC and the acquisition was closed in December
2011. The City and Carlyle Infrastructure agreed to continue their
discussions as they waited for Mr. Wheeler to complete his one-year term
von the Board of Directors of the new owner of Mountain Water Company,
Carlyle Infrastructure.

66. After PSC approval and the closing of the deal, Mr. Dove
repeatedly représented to the City that Carlyle Infrastructure intended to
sell Mountain Water Company to the City, and repeatedly represented to
the City that he and Carlyle Infrastructure could be trusted to do so.

67. In February 2012, a dinner meeting was held in a restaurant
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partly owned by Mr. Dove in Washington, D.C. The meeting was attended
by Mr. Dove, John Flaherty, Missoula Mayor Engen, Missoula Chief
Administrative Officer Bruce Bender, and bond counsel for the City, Roy
Koegen. At the meeting, the parties reaffirmed their prior agreement and
mutual understanding that when Mr. Wheeler finished his one-year term on
the Board of Directors, they would negotiate in good faith and at a
reasonable price a sale of Mountain Water Company to the City. Those in
attendance agreed on a target date of February 2013 which would comport
with Mr. Wheeler's departure from the Park Water Company Board of
Directors.

68. Over the course of the next year, the City continued to
periodically check in with Mr. Dove regarding the path to City ownership of
the Water System. Mr. Dove repeatedly confirmed that the parties’ prior
agreement and understanding was on track and would be honored by
Carlyle Infrastructure. There were a number of witnesses to these
promises made by Mr. Dove, including high ranking employees of the
Carlyle Group. At all times when Mr. Dove made his promises and
representations to the City, he was acting on behalf of Carlyle Infrastructure
and the Carlyle Group with actual and apparent authority to do so. In

anticipation of the agreed-upon sale of Mountain Water Company or its

-25.-



assets to the City, the City augmented its team of advisors and
professionals to include mergers and acquisition special legal counsel from
the law firm of Perkins Coie, Springstead Financial Advisors, and Moelis &
Company, all of whom met with the City beginning in January 2013 for the
express purpose of proceeding with the transaction as previously
understood and agreed by the City and by Carlyle.

69. Also in January 2013, in accordance with the timeline
established by the parties and consistent with the promises and
representations previously made by Mr. Dove, the City drafted an initial
agreement to purchase the Water System and a proposed purchase price
for Mr. Dove's review. The offer was reasonable and fair, indeed generous,
in light of the purchase price paid by Carlyle just thirteen months prior. In
light of the parties’ dealings, the City had every expectation that the offer to
purchase would be considered in good faith by Carlyle and that the agreed-
upon sale would go forward. As set forth more fully below, Carlyle rejected
the City’s offer. Simply stated, Mr. Dove reneged on the promises and
representations that he had previously made to the City and to Mayor
Engen.

70. On behalf of Carlyle Infrastructure, Mr. Dove has stated that,

rather than selling the Water System to the City at a reasonable, negotiated
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price as previously promised, it is now Carlyle’s intention to package
Missoula's Water System as part of an overall portfolio of infrastructure
assets that will be marketed for sale to third parties. If true, not only has
Carlyle failed to live up to its word to the people of Missoula, it also has
executed a classic “bait and switch” technique by making false promises in
order to obtain the City’s public approval of its 2011 acquisition of Mountain
Water Company without intending to perform such promises. Having
sought and received the support it needed from the City in 2011 in order to
obtain PSC approval of the sale of Mountain Water Company to Carlyle
Infrastructure, it now apparently has no intention of selling Mountain Water
Company or its assets to the City despite the many promises and
representations previously made by Mr. Dove and Carlyle, all of which were
relied upon by the City. Carlyle’s decision to sell Missoula’'s Water System
to some unidentified and undisclosed entity or individual other than to the
City has been made because the Carlyle Group has decided as a matter of
ongoing investment strategy to move away from this particular category of
assets and to garner the highest possible ROI as it exits this particular
holding. Mr. Dove has indicated that his current mandate is to unload
certain assets such as water companies in the Carlyle Infrastructure

portfolio in favor of more traditional energy assets

-27-



71. The Carlyle Group seeks to avoid selling Mountain Water
Company or its assets as a stand-alone business because Carlyle's
original acquisition of Park Water Company in December 2011 was as a
whole (Park Water Company consisted of three separate water companies,
one of which was Mountain Water Company). Carlyle fears that selling one
component of Park Water Company alone at this time may trigger a capital
gains tax that Carlyle would prefer to avoid.

72. The Carlyle Group also seeks to avoid disposing of Mountain
Water Company or its assets as a stand-alone business because the value
of the portfolio as a whole, in Carlyle’s view, exceeds the value of the sum
of Park Water Company’s component parts, and also because it may tend
to reduce marketability and leave “stranded” costs at the parent company.
The Carlyle Group also has indicated that it will not market Mountain Water
Company as a stand-alone entity because selling it by itself would expose
Carlyle to a “make whole” penalty that it seeks to avoid.

73. A sale of Mountain Water Company by the Carlyle Group as
one component of a larger portfolio of assets to be sold, and a purchase of
the Water System by yet another investor-driven entity or another for-profit
entity, would further exacerbate instability of ownership, uncertainty with

regard to long-term maintenance and reliability, and insecurity with regard
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to Missoula’s ability to provide for the future needs of its citizens and
inhabitants.

74. Defendants’ marketing of Mountain Water Company as one
component of a larger portfolio of assets would make it impossible for the
City to purchase the Water System, despite Carlyle’s 2011 promise to sell
the Water System to the City. This is because the City does not have the
authority nor any desire to acquire the two California water companies that,
together with Mountain Water Company, make up the portfolio of operating
companies owned by Park Water Company. It is commercially impossible
for Defendants, on the one hand, to perform their promise to negotiate in
good faith a sale of Mountain Water Company or its assets to the City
while, on the other hand, marketing for sale to a third party the entire Park
Water Company portfolio and refusing to sell Mountain Water Company or
its assets as a stand-alone business.

G. Municipal Ownership of the City’s Water System Will Create
Greater Accountability and Accessibility for Missoula Citizens

75. Missoula’s Water System is now solely dependent on one
source of water, the Missoula Aquifer, accessed by 37 wells and located
just below the surface of the ground, so close to the surface that in some
places it is no deeper than 40 feet underground. Such proximity makes the

Aquifer susceptible to contamination. Over the years, contamination by
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pesticides, heavy metals, and diesel fuel have been found at dangerous
levels in Mountain Water Company wells. Prudent long-range planning
would suggest that alternative sources of water be accessed, including
Rattlesnake Creek which is owned by Mountain Water Company, but which
has been unavailable for use since 1984 when the water was found to be
contaminated with giardia. Municipal ownership of Missoula’'s Water
System will permit and encourage a longer-term view of the City's needs
and will promote careful consideration of and planning for alternative
sources of water beyond and in addition to the Acquifer.

76. Responsible management of Missoula's continued growth,
while protecting Missoula’'s sole source of water from contamination and
other outside threats, requires Missoula and its citizens to obtain ownership
and control over this essential resource. Since the 1980s, Missoula has
experienced exponential growth and ever increasing demands for services,
including a more than 17 percent increase in population from 2000 to 2010,
thereby imposing a greater burden on the City and a greater premium on
control and operation of Missoula’s Water System. Future growth in
Missoula's population is both expected and inevitable.

77. Since the 1980s, issues of water conservation, environmental

concerns, and prudence regarding the management and protection of
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water resources have increased to the point where the citizens of Missoula
expect and deserve to have municipal ownership and control over their
natural water resources that will serve their future needs, as a matter of
public necessity.

78. Since the 1980s, the prospect and probability of droughts
affecting Montana have become a reality, just as they have in California
and elsewhere throughout the Western United States. As a matter of
public necessity, the citizens of Missoula expect and deserve to have
municipal ownership and control over their natural water resources so that
they will serve their future needs in times of drought and uncertain climate
change.

79. The citizens of Missoula also should have the right to protect
their water from potential diversion or sale to other communities.

80. The public’'s need for long-term access to a supply of clean
water in light of today’s circumstances and future changes affecting the
State of Montana and Missoula makes municipal ownership and control
over water more important now than ever before. Safe and dependable
access to a supply of water will be a critical need for the foreseeable future
and one best managed by the municipality entrusted with providing for the

needs of its citizens and inhabitants.
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81. As indicated in the City's 2005 Growth Policy Survey,
maintaining or improving Missoula’s water quality is a high priority for the
citizens of Missoula and it is expected to remain a high priority for the
indefinite future.

82. Over the past several years under Defendants’ ownership and
operation, Missoula’s Water System has been managed in a less than
responsible manner, resulting in manifest inefficiencies, notoriously leaky
pipes with perhaps 40% waste due to unrepaired leaks, and deferral of
necessary and desired maintenance, repairs, and capital expenses. The
integrity and condition of the Water System has declined decidedly under
Defendants’ ownership and operation. In a recent submission to the PSC,
Mountain Water Company indicated that the average age of the pipes in
the Water System are 34.06 years old and, in their current condition, the
pipes in the Water System lose 40% of their water flow due to leakage.
The cost of such leakage is estimated to be more than $600,000 per year.

83. Over the past several years, the need for Rattlesnake Creek to
be a ready and available resource for fresh water has increased. Despite
this need, Defendants have not engaged in any long-range planning to
ensure that Rattlesnake Creek is a ready and available resource for water.

84. As of today, under Defendants’ ownership and operation of
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Missoula’s Water System, the citizens of Missoula pay among the very
highest rates for water of any town or city in the State of Montana due to
the current owners’ focus on increasing their investors’ returns rather than
reducing citizens’ costs as consumers.

85. As of today, Missoula is the only major city in the State of
Montana that does not own and operate its own water system, whereas
129 other cities and towns in the State of Montana own and operate their
water supply and distribution systems. Missoula is alone in its reliance on
a privately held, for-profit investment fund to meet its citizens’ needs for
water.

86. Under the City's ownership and operation of Missoula’'s
wastewater treatment facility as a municipal enterprise, today the citizens of
Missoula pay among the very lowest rates for sewage treatment of any
town or city in the State of Montana due to the City’'s competent and
responsible management of the facility for the long-term interests of its
citizens rather than for the short-term profit of investors.

87. Missoula is willing and will be able to operate the Water System
efficiently, economically, and securely for the benefit of its citizens who are
the consumers of this precious natural resource. This is demonstrated by

the City’s effective ownership and reliable operation of its own wastewater
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treatment facility over the past several decades.

88. Public ownership and operation of the Water System, as
opposed to private ownership, will have other beneficial effects on the
citizens and inhabitants of Missoula.

89. Public opinion favors municipal ownership of the Water System.

90. The governing body of Missoula, the City Council, has
expressed overwhelming support for public ownership of the Water
System.

91. Missoula and its elected leaders have consistently indicated
that they intend to retain Mountain Water Company’s existing employees in
Missoula, and that will be the case upon the City’s acquisition of the Water
System. The City is better equipped to make good on that promise than
any unknown and unidentified third-party purchaser or private owner of
unknown origin to whom Carlyle might sell the Water System on the open
market. The City is better positioned for the long-term to take care of the
current Missoula-based employees of Mountain Water Company, to take
care of the Water System itself, to take care of its customers, and to take
care of the citizens and inhabitants of Missoula who depend on the Water

System to meet their needs.

92. Whereas Carlyle Infrastructure is motivated to send profits out
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of state to benefit their owners and shareholders, the City of Missoula is
motivated to maintain and build a better water system for the people of
Missoula. This difference is apparent in the way employees are paid. At
the Carlyle Group, the highest paid employee made more than $250 million
in 2013. In contrast, the City's wage structure is much more in line with
reality and in line with how Mountain Water Company’s Missoula
employees are paid. The difference in salary and benefits between the
lowest-paid and highest-paid employee at the City is in the tens of
thousands of dollars. At the Carlyle Group, the difference between the
lowest-paid and the highest-paid employees of Carlyle and its portfolio
companies is in the hundreds of millions of dollars.

93. To alleviate any concern that might be felt by any Missoula-
based employees of Mountain Water Company regarding the prospect of
losing their jobs or their ability to earn a living, the City has stated that,
upon its acquisition of the Water System, the City intends to extend
employment offers to all existing Mountain Water Company employees who
reside in Montana, such offers to match their current wages and benefits
unless the City’'s wages and benefits are considered superior, in which
case the City will permit the affected employee to choose whichever option

is to his or her advantage.
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94. The employment of current Mountain Water Company workers
will be more secure with the City than their current employment with
Mountain Water Company under Carlyle’s ownership because of the City’s
record as an employer, because the City is committed to reinvesting in its
public utilities rather than reselling them to the highest bidder, because the
City does not need to make a profit on its operation of the Water System,
and because the City is governed by locally elected officials who are
accountable to the public and the ratepayers, not to foreign out-of-state
investors from around the country and around the world.

95. Mountain Water Company employees are much more at risk
today, when large, for-profit, investor-owned companies own and operate
Missoula's public water utility, than they will be under municipal ownership.
This is because the profit motive and ROI that drives Carlyle's private
ownership requires generation of an return that can only be realized
through increased revenue (rates charged to consumers that are regulated
by the PSC) or by decreased expenses (reduced investment in capital
improvements and human resources), or both.

96. For the foregoing reasons, it is necessary that the City acquire
Defendants’ property in order for Missoula to have its own water supply and

distribution system. It is more necessary for the public welfare that the City
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operate Missoula's Water System going forward than it is to continue to
have the Water System operated as it has been in the past by out-of-state,
private owners beholden to third-party investors expecting to achiéve a
high rate of return on their investment. Public ownership will be more
beneficial, more convenient, and more advantageous to the public than is
the status quo, thus satisfyihg the “public necessity” requirements of

Montana’s law of eminent domain.

H. Missoula’s Authorization to Proceed with Acquiring the Water
System

97. The City is authorized to bring this action to acquire Missoula’s
Water System currently owned and operated by Defendants. Such
authorization occurred on October 21, 2013, when City Ordinance No.
3509 was passed by the City Council, authorizing the City Administration to
acquire the Water System either by purchase or by condemnation. A true
and correct copy of Ordinance No. 3509 is attached as Exhibit A.

98. In adopting and approving Ordinance No. 3509, the City gave
proper notice to Defendants of the City's intention to acquire Missoula’s
Water System either through a negotiated purchase or by means of this
eminent domain proceeding.

. Fair Market Value of the Water System
99. Inits 2011 acquisition of Mountain Water Company, the Carlyle
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Group paid $102 million for Park Water Company and its subsidiaries,
including Mountain Water Company, and assumed approximately $53
million of Park Water Company’s debt. Mountain Water Company
accounted for approximately 32 percent of Park Water Company's
customer base. |

100. The purchase price paid by the Carlyle Group for Park Water
Company and all of its assets implies a valuation for Mountain Water
Company’s assets of approximately $50 million as of the beginning of
2012.

101. On information and belief, the 2011 purchase of Mountain
Water Company by the Carlyle Group is a comparable arm's-length sale
between a willing seller and a willing buyer with neither acting under
duress. The 2011 purchase price therefore is a useful and reliable indicator
of the current fair market value of the assets that comprise Missoula’s
Water System.

102. The City and the City Administration have a good faith belief
that Missoula’s Water System can be purchased or acquired for “just
compensation” as required under Montana law in the range of $50 million,
given that Mountain Water Company was purchased by the Carlyle Group

within the past three years for an implied price of approximately $50 million.
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103. The Carlyle Group, however, has indicated to the City that it will
not sell Missoula’s Water System for less than $120 million. Carlyle's
valuation and refusal to negotiate in good faith are contrary to its promises
made to the City in 2011.

J. The City’s Offer to Purchase Has Been Declined
104. On October 29, 2013, the City offered to purchase 100 percent

of the equity of Mountain Water Company as an ongoing business,
including goodwill, all commercial and employee relationships and
administrative infrastructure, and with customary representations,
warranties, and other contractual protections and benefits, for $65 million.
The City’'s written offer was delivered to Defendants for their consideration
on October 29, 2013. A true and correct copy of the October 29, 2013,

offer letter is attached as Exhibit B.

105. On November 4, 2013, on behalf of Defendants, the Carlyle
Group responded to the City’s October 29, 2013, offer to purchase
Mountain Water Company, and stated that it had no current intention to
sell. A true and correct copy of the Carlyle Group’s November 4, 2013,

letter is attached as Exhibit C.
106. On November 13, 2013, the City responded to the Carlyle

Group regarding the potential sale of Mountain Water Company. A copy of
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the City’s November 13, 2013, letter is attached as Exhibit D.

107. On November 26, 2013, on behalf of Defendants, the Carlyle
Group rejected the City’s October 29, 2013, offer to purchase Mountain
Water Company, and stated that the offer did not reflect the “full value” of
Mountain Water Company. A true and correct copy of the November 26,
2013, letter is attached as Exhibit E.

108. On December 5, 2013, the City responded further to the Carlyle
Group regarding its potential sale of Mountain Water Company or the City's
acquisition of Missoula’s Water System under its power of eminent domain.
A true and correct copy of the December 5, 2013, letter is attached as
Exhibit F.

109. On December 13, 2013, on behalf of Defendants, the Carlyle
Group again rejected the City’s offer to purchase. A true and correct copy
of the December 13, 2013, letter is attached as Exhibit G.

110. On January 28, 2014, the City offered to purchase Mountain
Water Company's assets that comprise Missoula's Water System (as
opposed to 100 percent of the equity interest of the company) for $50
million, and the City's written offer was delivered to Defendants for their
consideration. A true and correct copy of the January 28, 2013, offer is

attached as Exhibit H.



111. The City’s January 28, 2014, offer to purchase the assets was a
bona fide offer within the meaning of Mont. Code Ann. § 70-30-4404 and
4405, and it fully complied with the requirements of Mont. Code Ann. § 70-
30-111(d).

112. The City’'s January 28, 2014, offer to purchase the assets
comprising Missoula's Water System was not accepted and was rejected
by Defendants. On January 31, 2014, on behalf of Defendants, the Carlyle
Group confirmed its rejection of the City’'s written offer to purchase the
assets comprising Missoula’'s Water System. A true and correct copy of
the January 31, 2014, letter is attached as Exhibit I.

113. Despite its efforts to negotiate a purchase of Missoula’s Water
System from Defendants, the City has been unable to reach agreement or
otherwise succeed in such efforts.

114. Having failed to negotiate a purchase of the Water System by
agreement, the City is now entiﬂed to proceed to acquire it by exercise of
its power of eminent domain pursuant to Mont. Code Ann. §§ 7-13-4404

and 4405.

K. The City’s Ability to Finance Its Acquisition of the Water System
115. The City has the ability to finance the acquisition of the Water

System through the issuance of tax-exempt municipal bonds. No property
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tax revenue or other monies from the City's General Fund will be used to
repay such bonds. Missoula’s credit rating for issuance of such bonds is
investment grade and its debt service is not an impediment to such
financing.

116. The City’s nationally recognized financial advisor, Springsted
Incorporated, has had direct conversations with Standard & Poor’'s Ratings
Services, which indicated that tax-exempt bonds issued by the City to
acquire the Water System will be rated “investment grade.”

117. The City has retained Barclays Capital as sole senior managing
underwriter with respect to the issuance of such bonds. Given current
interest rates, Barclays Capital has advised the City that it is highly
confident it will be able to underwrite such bonds in an amount sufficient to
pay the purchase price for the Water System offered by the City.

118. Once acquired, the City will pay for the Water System’s ongoing
operations and will repay the bonds in full over 30 years through revenues
generated from consumers who purchase their water from the City. Such
financing will provide more than enough revenues to pay for ongoing
operations as well as for future capital investments, repairs, and

maintenance.

119. Public ownership through the issuance of tax-exempt municipal



bonds will further benefit Missoula residents through the payment of lower
interest rates and an extended repayment period. In contrast, under the
current private structure, there is an incentive to maximize short-term
investors’ profits on the backs of the Missoula water ratepayers by
frequently leveraging and financing deals consistent with corporate profit
motives, rather than based on what is best for the citizens of Missoula.

L. Cause of Action—Condemnation of the Water System by
Exercise of the City’s Power of Eminent Domain

120. Missoula’'s Water System currently owned by Defendants is a
proper object of eminent domain proceedings under Montana law.

121. The City now seeks to take by eminent domain and to own the
Water System in order to establish a municipal water supply and
distribution system that is publicly owned and operated, because:

a. The citizens of Missoula need a stable, safe, plentiful, and
predictable source of clean water to meet their future needs;
and

b.  Public ownership will accomplish that purpose.

122. Public ownership of the Water System is appropriate and the
public interest requires the taking based on the following:

a. Use of the water supply and distribution system confers a

benefit, convenience, or advantage on the citizens and

-43-



inhabitants of Missoula, and therefore it constitutes a public use
under Mont. Code Ann. § 70-30-102;

b.  The taking is necessary to the public use and is in the public

interest;

c. The proposed public use by the City is a more necessary public

use than the status quo today; and

d. Prior to initiation of these condemnation proceedings, an effort

to obtain the property owned by Defendants that the City
proposes to take was made by submission of a written offer to
purchase the assets of Missoula’s Water System for
appropriate and just compensation, was made prior to initiation
of these condemnation proceedings, and the City’s final written
offer was either rejected or not accepted.

123. The Water System to be acquired by Missoula’s exercise of its
power of eminent domain consists of all components that currently
comprise the water supply and distribution system used by Missoula and its
citizens, including well sites and all other water sources, easements,
licenses, water transmission lines and pipes, office buildings, maintenance
buildings, equipment, water meters, inventory, tools and spare parts,

vehicles, business records, and such property is appropriately taken by the
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exercise of eminent domain pursuant to Mont. Code Ann. § 70-30-103. A
legal description of each interest in the property to be taken by the City is
attached as Exhibit J. To the extent complete legal descriptions are not yet
available, the City reserves the right to supplement this pleading and
amend its Complaint to include such additional legal descriptions as may
be appropriate or necessary.

124. The interests in Defendants’ property sought to be taken herein
" includes the whole of Mountain Water Company's assets, and the interests
sought are the minimum necessary to achieve the desired taking.

125. The City does not by this Complaint seek an order immediately
transferring ownership of the Water System at issue, but rather seeks a
judicial ruling by the Court that the City is entitled to have the fair market
value of the Water System determined by a panel of three commissioners
to be appointed by the Court pursuant to Mont. Code Ann. Title 70, Chapter
30, Section 207.

126. A copy of the current publication produced by the
environmental quality council entitled “Eminent Domain In Montana® is

attached to this Complaint as Exhibit K, as required by law.

IV. PRAYER
Based on the foregoing, the City requests the Court grant the
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following relief:

A. Setting of a hearing or trial within the next six months pursuant
to Mont. Code Ann. § 70-30-202, with the Court according this proceeding
expeditious and priority consideration, or as soon thereafter as the parties
may agree and as the Court may order, for the Court sitting without a jury
to determine that the public necessity and the public interest requires that
the City take ownership of Missoula’s Water System in this eminent domain
proceeding, and all other factual determinations necessary to entitle the
City to proceed with condemnation of the Water System at issue;

B. Permitting the parties to take discovery prior to such hearing or
trial;

C. Issuance of a Preliminary Condemnation Order pursuant to
Mont. Code Ann. § 70-30-206 following such hearing:

1.  Finding and concluding that the public interest requires the

taking of Missoula’s Water System, and confirming the public

necessity and that public ownership is more necessary than the
status quo pursuant to Mont. Code Ann. § 70-30-206(2);

2.  Ordering that the parties present their evidence on valuation to

a panel of commissioners who will determine and fix the current fair

market value as of the date this proceeding was initiated of the land,



improvements, and other property rights that comprise the Water
System in order to fairly compensate Defendants for the City’s taking;
3.  Appointing three qualified and disinterested commissioners to
serve on said panel and to examine the evidence pursuant to Mont.
Code Ann. § 70-30-207;

4. Setting a time for said panel to hear and consider the parties’
evidence relating to valuation and the amount of compensation to be
paid by the City to Defendants in exchange for the Water System, as
further instructed by the Court;

5. Reserving to the Court the power to enter a final Order of
Condemnation whereby the property at issue shall be transferred to
the City in exchange for the compensation fixed by the panel;

6. Awarding such necessary expenses of litigation as authorized
by Mont. Code Ann. § 70-30-305 in an amount that is reasonable
taking into account the customary hourly rates for attorneys' services
in the county in which the hearing or trial is held as provided in Mont.
Code Ann. § 70-30-306; and

7. Entering a Final Award of Condemnation in favor of the City
and against Defendants on the City’'s First Cause of Action, effective

upon payment of such compensation as has been ordered.
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D. Ordering such further relief in favor of the City and against
Defendants as the Court deems just and equitable.

DATED this @'ﬂ‘ day of May, 2014.

BOONE KARLBERG P.C.

Qﬁm‘w&ﬂ%

Scott M. Stearns
Natasha Prinzing Jones
Attorneys for Plaintiff

DATED this 51‘1- day of May, 2014.
DATsorPouLos MACDONALD & LIND, P.C.
William K. Van gan

Phil L. McCreedy
Attorneys for Plaintiff

Harry H. Schneider, Jr.
PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099
Telephone: 206.359.8000
Facsimile: 206.359.9000

Application for Pro Hac Vice Admission
Pending
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Crdinance Number 3509

An Crdinance of the City of Missoula, Missoula County, Montana, Providing Notice
to The Carlyle Group that the City Desires to Purchage the Water System Owned by
The Carlyle Group and Operated by Mountain Water Company; Authorizing the
Mayor to Enter into Negotiations to Acquire such Water Systemn; Determining to
Acquire such Water System Either by Purchase or by Eminent Domain; and
Providing for Other Matters Properly Relating Thereto

CITY OF MISSCULA
Missoula County, Montana

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF MISSOULA, MISSOULA
COUNTY, MONTANA, as follows:

WHEREAS, the City of Missoufa, Missoula County, Montana (the “City"), Is a municipality duly
organized and existing under and by virfue of the Constitution and the laws of the State of Montana (the
“State") now In force;

WHEREAS, the public water supply (including wells and Rattiesnake Creek), transmission and
distribution system that provides water service to the City and its residents (the "System”) is owned by
Mountain Water Company (a Montana corporation and a wholly-owned subsidiary of Park Water
Company, a California corporation), which was formed in 1979 to acquire the System from Montana
Power Company;

WHEREAS, Park Water Company and Mountain Water Company were acquired in 2011 by The
Carlyle Group, which is one of the largest hedge funds in the world, through its subsidiary Carlyle
Infrastructure Partners LP, pursuant o Final Order No. 7149d of the Public Service Commission of the
State (the "PSC") dated December 14, 2011 (the “Final PSC Order");

WHEREAS, in consideration of the agreement by the City and the Clark Fork Coalition to support
the sale of Park Water Company and Mountain Water Company to The Carlyle Group in testimony to the
PSC, the City, the Clark Fork Coalition and The Carlyle Group, entered into a letter agreement, dated
September 22, 2011, which s attached to the Final PSC Order as Attachment A, wherein, among other
things, The Carlyle Group agreed fo consider in good faith any offer from the City to purchase the System
in its entirety, or the stock in Mountain Water Company, at any time (the “Letter Agreement");

WHEREAS, MCA § 7-13-4402 provides that the City Council of the City (the "Council")' has the
power to adopt, enter into, and carry out the means for securing a supply of water for the use of the City
or its inhabitants;

WHEREAS, pursuant to MCA § 7-13-4403, whenever a franchise has been granted to or a
contract made with any person or persons, corporation, or corporations and such person or persons,
corporation, or corporations, in pursuance thereof or otherwise, have established or maintained a system
of water supply or have valuable water rights or a supply of water desired by a city for supplying the city
with water, the city granting such franchise or entering in such contract or desiring such water supply
shali, by the passage of an ordinance, give notice to such person or persons, corporation, or corporations
that it desires to purchase the plant and franchise and water supply of such person or persons,
corporation or corporations;

WHEREAS, MCA § 7-13-4403 further provides that the City shall have the right to so purchase
the plant or water supply upon such terms as the parties agres;




WHEREAS, MCA § 7-13-4404 provides that if such agreement is not reached pursuant to MCA §
7-13-4403, then the City shall proceed to acquire the pfant or water supply by eminent domain pursuant
to Title 70, chapter 30 of the MCA,;

WHEREAS, as stated in Mayor Engen’s (the “Mayor”) testimony to the PSC, as inciuded in the
Final PSC Order, clean, safe drinking water is a fundamental resource and should be provided by a

municipally-owned public utility;

WHEREAS, City ownership and operation of the System wouid provide increased accountability
and accessibility for customers of the System as rates would be established by the Council, which is
elected by residents of the City,

WHEREAS, City ownership and operation of the System would provide increased accountability
and accessibility for customers of the System as the compensation paid to System employees, like all
City employeas, would become public;

WHEREAS. as indicated in a 2005 Growth Policy Survey, maintaining or improving water quality
is a high priority for City residents; '

WHEREAS, the City has grown significantly over the past decades, including a 14.1 percent
population increase from 2001 fo 2011, and such population growth places a greater burden on the City's
water resources;

WHEREAS, The Carlyle Group effectively charges the rate payers of the System for the
expenses associated with its administrative and executive personnel in California, a state with
significantly higher compensation, benefits and facility costs than the City;

WHEREAS, after decades of experience owning and operating its wastewater treatment facility
efficiently, the City has the management capability and expertise to operate the System and plans to use
its existing administrative infrastructure to provide administrative services at a reduced cost;

WHEREAS, the City, unlike the current owners of the System, would not be under an obligation
to make a profit and divert System revenues to shareholders and would therefore be able to operate the
System more efficiently and use System revenues to invest in capital improvements to the System;

WHEREAS, based on The Carlyle Group's testimony included in the Final PSC Order that The
Carlyle Group's ownership of Mountain Water Company will be short term and that The Carlyle Group will
attempt to recover an acquisition premium through its sale of the System, the City and its residents have
continued uncertainty regarding the System as The Carlyle Group could be the first in a series of short-
term, out-of-state owners of the System;

WHEREAS, hedge funds like The Carlyle Group derive much of their investment return through
“financial engineering,” including by leveraging their investments fo the maximum extent possible, which
undermine the stability of the System, the owners’ abiiity fo maintain the System and invest in
improvements, and the solvency of the System in cyclical down turns, as illustrated by the recent
bankrupicy of Synagro Technologies, a Baltimore-based waste recycler which was purchased by The
Carlyle Group in 2007 with debt financing;

WHEREAS, the City has a greater interest in conservation and long-term access to water than an
owner whose primary interest in the System is as a short-term invesiment;

WHEREAS, the City has determined that it is in the best interest of the City and its residents for
the City to acquire the System, whether through purchase from The Carlyle Group or by eminent domain;




WHEREAS, pursuant to MCA §7-13-4403, the City has determined o provide notice to The
Carlyle Group, as the owner of the entities that own and operate the System, that it desires to purchase

the System;

WHEREAS, the City has determined to enter. into negotiafions with The Carlyle Group with
respect to the purchase price for the System in order to present an offer to the Carlyle Group to purchase
the System in its entirety, or the stock in Mountain Water Company which, pursuant to the Letter
Agreement, The Carlyle Group has agreed to consider in good faith; and

WHEREAS, if such offer is not accepted by The Carlyte Group, and if the Cily and The Carlyle
Group are not able to reach agreement on the terms of the sale of the System in its entirety, or the stock
in Mountain Water Company, then the City has determined fo proceed to acquire the System by eminant
domain pursuant to Title 70, chapter 30 of the MCA, as provided by MCA §7-13-4404,

NOW, THEREFORE, IT IS HEREBY FOUND, DETERMINED AND ORDERED as follows:

Section 1: Notice of City desire to Purchase the System

The City hereby determines that it is in the best interest of the City and its residents for the City to
acquire the System. The Mayor is hereby authorized and directed to give notice to The Carlyle Group of
the City's desire to purchase the System.

Section 2; Offer to Purchase

The City hereby determines that it is in the best interest of the City and its residents that the City
present an offer to the Carlyle Group to purchase the System in its entirety, or the stock in Mountain
Water Company which, pursuant to the Letter Agreement, The Carlyle Group has agreed to consider in
good faith. The Mayor is hereby authorized and directed to enter into negotiations with The Carlyle
Group with respect to the purchase price for the System, and to present to the Council for its approval, an
offer from the City to the Carlyle Group fo purchase the System in its entirety, or the stock in Mountain

Water Company.
Section 3: Authorization to Proceed with Eminent Domain

If the City is unable fo reach an agreement with The Carlyle Group to purchase the System in its
entirety, or the stock in Mountain Water Company, then the City shali proceed to acquire the System by
eminent domain pursuant to Title 70, chapier 30 of the MCA.

Section 4: Professional Engagements

The City hereby determines that as part of its efforts to pursue the acquisition of the System in in
its entirety, or the stock in Mountain Water Company, it would be advisable to secure the advice and
services of various legal, financial and engineering professionals that have the requisite expertise in such
acquisitions, The City has been advised of the professionals who have indicated a willingness to assist
the City on a contingent-fee basls, with no fees to be paid unless and until such acquisition is successful
in whole or in part. Therefore, the Mayor is hereby authorized to negotiate and enter into engagement
agreements with such professionals as he deems necessary, provided that with the exception of the
engagement of Perkins Coie LLP (which firm shail be paid on an hourly-fee basis), and the payment of
the ongoing costs of such other professionals (e.q. travel, telephone, etc.), no such agreement shall
obligate the City to pay any professional fees unless and untii the System has been acquired, as such
acquisition may be defined in the relevant engagement agreements.




Section 5:  Ratification

All actions not inconsistent with the provisions of this Ordinance heretofore taken by the Council
and the City’s officers, employees and agents in connection with the passage of this Ordinance and the
acquisition of the System by the City are hereby and in alf respects ratifted, approved and confirmed. -

Section 6:  No Personal Recourse

No recourse shall be had for any claim based on this Ordinance against any Council member or
the City, nor any officer or employee, past, present or future, of the City or of any successor body as
such, either directly or through the City or any such successor body, under any constitutional provision,
statute or rule of law or by the enforcement of any assessment or penalty or otherwise.

Section 7; Effective Date
This Ordinance shall be in full force and effect from and after 30 days after its date of passage.

PASSED by the City Council of the City of Missoula, Montana, at a regular meeting thereaf, held
this 21st day of October, 2013.

CITY OF MISSOULA
Missoula County, Montana

/s/ John Engen
John Engen,
Mayor

ATTEST:

{s/ Martha L. Rehbein
Martha L. Rehbein, CMC
City Clerk

(SEAL)




CERTIFICATE AS TO ORDINANCE AND ADOPTING VOTE

I, the undersigned, being the duly qualified and acting recording officer of the City of Missoula,
Missoula County, Montana (the “City"), hereby certify that the attached ordinance is a true copy of an
ordinance entitled: “An Ordinance of the City of Missoula, Missoula County, Montana, Providing
~ Notice to The Carlyle Group that the City Desires to Purchase the Water System Owned by The
Carlyle Group and Operated by Mountain Water Company; Authorizing the Mayer to Enter Into
Negotiations to Acquire such Water System; Determining to Acquire such Water System Either by
Purchase or by Eminent Domain; and Providing for Other Matters Properly Relating Thereto” (the
“Ordinance”), on file in the original records of the City in my legal custody; that the Ordinance was duly
adopted by the City Council of the City at a meeting on October 21, 2013, and that the meeting was
duly held by the City Council and was attended throughout by a quorum, pursuant to call and notice of
such meeting given as required by law; and that the Ordinance has not as of the date hersof been

amended or repealed.

| further certify that, upon vote being taken on the Ordinance at such meeting, the Ordinance

was adopted by the following vote:

AYES, and in favor thereof. Childers, Copple, Jaffe, Marler, O'Herron, Strohmaier, Taft,
Wiener, Wilkins and Wolken

NAYS: Haines, Heriz

ABSENT: None
ABSTAIN: None
WITNESS my hand officially this 21*' day of October, 2013.
s/ Martha L. Rehbein

Martha L. Rehbein, CMC
City Clerk

(SEAL)
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JOHN ENGEN

‘MISSOULA. OFFICE OF THE MAYOR
=

435 RYMAN  MISSOULA, MONTANA 59802.4297

STRICTLY CONFIDENTIAL

Qectober 29, 2013

Robert Dove, Munaging Director

Carlyle Infrastructure Partners Western Water, LD,
1001 Pennsylvania Ave, NW, Suite 220 South
Washington, DC 20004-2505

Dear Robert:

On behalf of the City of Missoula (the "City"), I am pleased to submit this offer to acquire
Mountain Water Company (the "Company™),

As Roger Wood previously communieated to you, the Missoula City Council voted
overwhelmingly on Qctober 21, 2013 to authorize me to pursue the acquisition of the Company
through a negotiated sale or condemnation proceeding. Our strong preference is to arrive at a
negotiated purchase of the Company, rather than the acquisition of its assets and operations
tirough a condemmnation proceeding, which presents risk and uncertainties to both parties,
Accordingly, we are prepared to acquhe the Company from Park Water Company

("Park Water") upon the tetms set forth in the tern sheet attached to this letter, the highlights of
which are ineluded below.

Purehase Price. The City would purchase 100% of the equity of the Company at a purchase
price of $65,000,000 (tbe "Purchase Price"} on a cash-frec, debi-free basis. We believe the offer
to be full and fair, and note that it is consistent with the pricing that we previously indicated to’
you, notwithstanding (i) lower expected profitability for the Company, and (ii) higher interest
rates,

We think the price compares very favorably with a number of vecent transactions in the scctor
and with your alternatives for the business. In particular, we note the agreement that was
reached by the City of Fort Wayne, Indiana in July 2013 to acquire water systems owned by
Aqua Indiana for $67 million at an implied valuation of 7.3x EBITDA, compared with the 10x
EBITDA that we are offering for the Company. We also note the acquisition in July 2012 of
United Water Arkansas by Liberty Energy Utilities at 1.2x rate base, compared with the 1.7x
irplicit in our offer. And we believe that the implied multiple of over 25x net income (after
adjustment for interest on the debt allocated by Park Water) is by any stardards a high multiple.
We would also observe that you would bo crystallizing an attractive profit on the pro rata portion
of your original acquisition of Park Water attributable to Mountain Water., We would be

Phane: (406} 552-6001 Fax: (406} 327-2102 E-miail: mayor@ci.missoula.mt,us
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delighfed to review our analysis in detail with you at your convenience. To the extent that you
have additional information about the Company that you believe may not be adequately reflected
in our proposal, we would be willing to evaluate whether such information would have an impact
on our assumptions regarding valuation and financing,

Financing. Based upon detailed discussions with our financial advisor and with poteatinl
underwriters and investors, the City is very confident in its ability to finance the acquisition at
this Purchase Price. The financing may be cxeeuted cither through a traditional underwriticn
bond offering, or alternatively trough a private placeiment,

Dueg Diligence. As you know, we have already commenced a due diligence review of the
Company based on publicly available information. The City would, or course, be prepared to
sign a confidentiality agreement prior to receiving nonpublic information. The City's due
diligence efforts would focus on a‘detailed system condition assessment and corresponding
expected future investment requircments, in addition to other customary areas for review.,

Timing. We would like to move forward quickly, We believe that the due diligence and
financing processes can both be completed (in parallel) in less than four months, We also
believe that the transaction would not be subject to apgroval by the Montana FSC, and could
therefore be closed quickly. Any definitive agreement would, however, be subject to approval
by the Missoula City Council. ' '

Exclusivity, We will require a six-month exclusivity period beginning on your acceptance of
this letter (the "Exclusivity Period™) in order to complete our remaining diligence and negotiate
definitive documents. We have attached an cxclusivity letter as Appendix I, which we would ask
you fo countersign along with this letter of intent. '

This ietler summarizes owr present understanding and intent with respect to the proposed
fransaction. This letter is not infended to, and shall not, create a legaliy binding agreement or
contract in any respect and shall not create any rights, either expressed or implied, in favor of the
City, Park Water or any other person. Unless and until written, definitive agreements are
executed and delivered (and subject to the condilions expressed therein), neither party is under
any obligation of any kind whatsocver with respect to our ofter or any other matter referved to
herein by virtue of this letter or any oral or other written expression with respect {o the foregoing.
The failure to execute und deliver any definitive agreements with respect to the foregoing shall
not imposc any liability on any of the parties, their respective subsidiaries ov other atfiliates or
any of their respective representatives. This letter is provided to you on a strictly confidential
basis with the understanding that, except as required by law or regulation, neither Park Water nor
the Company, nor their oxisting equity holders and advisors, will disclose the terms hercof, or
our proposed versions of the transaction documents to any other person without the prior written
consent of the City. '

We are enthusiastic about the opportunity to pursue this transaction and look forward to further
constructive discussions. Please indicate your aceeptance of the termis of this letter by signing
below and retwrning by fux or PDF an executed copy of this letter to our financial advisers,
Moelis & Company, no later than 5:00 p.n. Eastern time on Tuesday, November 5, 2013 at
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(212) 880-4260, Attention: Roger Wood, or to roger.woodi@moelis.com (returning an executed
physical copy to such person by overnight delivery). Please feel fiee to contact Roger Wood at

(212) 883-4565, or roger. wood@moelis.com, should you have any questions.

CITY OFF Mi

ayor John Engen

Accepted and agreed as of the
date first written above:

PARK WATER COMPANY

By

Name;

Date:




APPENDIX 1

October 29, 2013

CONFIDENTIAL

Robert Dove, Managing Director

Carlyle Infrastructure Parliters Western Water, L.P.
1001 Pennsylvania Ave, NW, Suite 220 South
Washington, DC 20004-2505

Re:  Proposed Transaction
Dear Robert:

I consideration of the substantial resources that the City of Missoula {the "City") will
expend in further evaluating and negotiating the terms of the potentinl sale (the "Transnction”) to
the City of Park Waicr Company's {the "Seller") wholly owned subsidiary, Mountain Water
Company (the "Company"™), and of the mutual covenanis set forth below, the City, Seller, the
Company and Seller's affiliates, Western Water Holdings, LLC ("Western") and Carlyle
Infrastructure Partners, L.P, ("Carlyle” and, together with Scller and Western, the "Setler
Affiliates") agree to the following terms:

1. Otlier Negotiations. Between the date hercof and 11:59 p.m, (Pacific Time)
on , 2014, or such eartier time and date as the City and Seller mutually agree
(ihe "Expiration Date"), neither the Company nor any of its officers, direclors, employess,
stockholders, agents, representatives or affiliates, including the Seller Affiliates (colleetively, ifs
"Representatives') will direetly or indirectly {including by selling a controlling intcrest in Seller
or another Seller Affilinte), take any action to solicit, initiate, seck, encourage, support or -
cooperate with any inquiry, proposal or offer from, furnish any information to, or participate in
any negofiations with, any corporation, pactnership, person or other entity or group (other than
the City) regarding any acquisition of the Company or any of its subsidiaries, any merger or
consolidation with or involving the Company or any of its subsidiaries, or acquisition of any
material portion of the stock, or assets of the Company or any of its subsidiaries {each, an
"Acquisition Transaction"). The Company and the Seller Affiliates agree that any such
negotialions in progress as of the date hereof will be terminated or suspended during such period.
The Company will promptly, and in any event within 24 hours, notify the undersigned regarding
any contact with the Company or any of its Representatives by any third party regarding any
offer, proposal or inquiry regarding any Acquisition Transaction or any request for nonpublic
information or for access to the properties, books, or records of Selter or the Company by any
person or cntity that informs the Company or any of its Representatives that it is considering
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making, or has made, such a proposal or inquiry. Such notice will include the identity of the
person making the proposul, the terms of such proposal in reasonable detail and, if applicable, a
copy of such proposal. Tnno event will the Seller Affiliates or the Company accept or enter into
an ggreement, understanding, letter of intent, term sheet, summary of termis, similar document or
agreement concerning any Acquisition Transaction prior to the Expiration Dale, Without
limiting the foregoing, it is understood that any violation of the restrictions in this letter
agreement by any Representative shall be deemed Lo be s breach of this letter agreement by the
Company. The Company and each Seller Affiliate represents and warrants that it has the legal
right to terminate or suspend any such pending negolintions and agrees to indemnify the City, its
representatives and agents from and against any claims by any party to such negotintions based
upon or arising out of the discussion, negotiation or any consummation of the Transaction.

2. Public Disclosure. No party hereto will make any public disciosure of, or
otherwisc disclose to any person {other than its officers, employees, investment bankers,
accountants, attorieys and agents whose duties require them to have acecss to such information),
the cxistence or terims of the Transaction, this letter agreement or the related Term Sheet without
the City's and Seller's written consent, unless such disclosure is required by law, We note that
public examination, inspection or reproduction of information relating to the existence and
proposed terms of the Transaction may be required by Montana law, which in the casc of
the City could require diselosure of such information to the public upon request, unless an
exemption from such disclosure is available, Tn any evewt, the partics will use commercially

reasonable efforts to consult with each other regarding the content of any public announecmcnt
regarding rhe Transaction,

3. Confidentiality. Each party reeognizes that in order to evaluate the Transaction
it has received and will receive confidential information regarding, among other things, the
employees, finances, businesses, operations and assets of the other porty hereto, Accordingly,
subject to applicable laws (including the Constitution of the State of Montana and Montana Jaw),
the City, each Sefler Affiliate and the Company cach agrecs to use its best efforts to prevent the
unauthorized usc or disclosure of any such confidentinl information concerning any other party
that has been disclosed to it previously or is diselosed alier the date hereof during any course of
the negetiation and investigation contemplated by this leiter agreement. The obligations of this
paragraph do not apply to information that (a) at the time of an alleged breach hereof is part of
the public domain (other than as a result of' a breach of confidentiality obligations by the party
that is the recipient of the relevant confidential information), (b) has been discloscd, at the time
of an alleged breach hereof, by the disclosing pasty to third parties without restrictions on
disclosure, or (c) has, at the time of an alfeged breach hereof, been received by the receiving
party from a third party without breach of a nondisclosure obligation of the third party. The
provisions of this Section 3 are in addition to and not in lieu of any other non-disclosure or
confidentiality agreement in eftect between the parties.

4, Expenses, Each party shall be responsible for and bear all of its own costs and
expensey (including any brakers, bankers, attorneys, accountants or other advisors, as the casc
may be} incurred at any time in connection with pursuing or consummating the Transaction,




Carlyle Infrastructure Paviners Western Water, L.P.
Qctober 29,2013
Page 3

5. General Provisions.

{a) The City, each Scller Affiliate and the Company each represents and
acknuwledges that it has the power and authority to enfer into this letter agreement.

{by  This letter agreement shall be governed by and construed under the
internal laws of the State of Montana, without giving effect to its principles or rules regarding
conflicts of [aws or choice of laws,  ~

{c)  This letter may be executed in counterpants,

{d)  Withowt prejudice to the rights and remedies otherwise available to either
party hereto, each party hereto shall be enitled to equitable relief by way of injunction, specific
performance or otherwise if the other party or any of its Representatives breach or threaten to
breach any of'the provisions of this letter agreement,

{¢)  No failure or delay by either party hereto in exercising any right, power or
privilege hereunder shall operate as a waiver thereof, nor shall any single or partial excreise
thereof preclude any other or further exercise thereof or the exercise of any right, power or
privilege hereunder.

{f) The parties shall have no obligation to consumumate the Transaction,
unless and until a definitive ngreement is reached, and in such case shall be subject in all respects
to the satisfactlon of the conditions contained thevein, and neither party hereto shall have any
liability to the other if the parties fail for any reason to execute such a definitive agreement.

(g)  This letier agreement eontains the entire agreement between the partics
regarding the subject matter hereof, and no modification of this letter agreement or waiver of the
terms and conditions hereof shall be binding upon either party hereto, unless approved in writing
by each such party. :

Please indicate your acceptance of the terms of this letter (which terms are intended to be
legally binding on the parties hercto as set forth herein) by signing below and returning by fax
or PDF an executed copy of this letter to our financial advisers, Moelis & Company, at
(212) 880-4260, Attention: Rager Wood, or to roger.wood@moelis.com (returning an executed
physical copy fo such person by avernight delivery).

THE CITY OF MISSOULA, MONTANA

By

Name:

Title:
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The foregoing tetler is agreed to and accepted effective as of Cetober . 2013.

MOUNTAIN WATER COMPANY

By:

Name:

Title:

PARIC WATER COMPANY

By:

Name:

Title:

WESTERN WATER HOLDINGS, LL.C

By;

Name;

Title:

CARLYLE INFRASTRUCTURE PARTNERS WESTERN WATER, L.P,

By.

Naime:

Title:




MOUNTAIN WATER COMPANY
NON-BINDING CONFIDENTIAL TERM SHEET
-- FOR DISCUSSION PURPOSES ONLY --

This preliminary non-binding term sheet summarizes the principal terms and conditions
of the proposcd transaction betwecen the City of Missoula, Montana (the "City") and Park Water
Company ("Seller®) regarding the potential acquisition by the City of Seller's wholly-owned
subsidiary, Mountain Water Company (the "Company"). This term sheet is not exhaustive and is
intended to facilitate negotiation of the proposed transaction between the City and Soller, does
not set forth binding obligations of the partics or create or imply any legal rights or obligations
between the parties or with respect to any other person. This term sheet docs not address all of
the material tenns of the proposed transaction, which will only be addressed after alf duc
diligence has been completed and definitive agreements have been executed and delivered by
the parties. The proposed transaction is conditioned upon the negotiation and execution of a
mutually agreeable definitive acquisition agreement (the "Definitive Apreement”), the approval
of such agreement by the City and Seller, and the satisfaction of all closing conditions contained
in the Definitive Agreement. Neither this term sheet nor any action taken in connection with the
matters referred to in this term sheet will give rise to any obligation on the part of any party to
comtinue any discussions or negotintions or to pursue or enter into any transaction or relationship
of any nature, The existence of this term sheet, its contents and any discussions regarding this
potential transaction constitute confidential information covered by the "No- Shop® letter
agreement between the City and Seller, to which this term sheet is attached, Terms capitalized,
but not defined, in this term sheet shall be given the definitions provided in the letter agreement,

Transaction Structure The City would acquire from Seller all of the issued and
outstanding capital stock of the Company (the "Transaction™),

Consideration At the closing of the Transaction (the "Closing®), the City would
acquire all of the issued and outstanding shares, warcants and
other equity interests of the Company in exchange for $65 million
cash (thc "Initial Purchase Price®), subject to the adjustments
described below (the "Purchase Price").

‘Consideration The Initial Purchase Price shall be (i) decreased by the amount of

Adjustments any debl and unpaid Transaction Expenses (as defined belaw),
and (ii} incrensed by the amount of cash, in each case, on-the
Company's balance sheet at Closing,

Subjeet to further diligence, the City will expeet a reasonable
amount ot working capital, ineluding appropriate [evels of cash
working capital, fo be delivered on the balance sheet at Closing.
To the extent the Company has & net working capital at Closing
(nfter the payment of Transaction Expenses) that is greater than a
mutually agreed upon net working capital target amount ('NWC
Target Amount"), the Purchase Price will be increased by such
amount, To the extent that the Company's net working capital
amount at Closing (after the payment of Transaction Expenses) is

-




Employee Agreements

Due Diligence

less than the NWC Target Amount, the Purchase Price will be
decreased by such amount. The Company's net working capital
shall be defined to mean {A) the Company's consolidated tofal
current assets (excluding cash) as of the Closing (as <defined

by and determined in accordance with GAAP) less (B) the
Company's consolidated fotal current liabilities as of the Closing
(as defined by and determined in accordance with GAAP),
"Transaetion Expenses” means all fees and expenses of the
Company, its stockholders and its employees incwred in
conncetion with the Transaction and that are paid or payable by
the Company {including fecs and expenses of investment bankers,
attorneys and accountonts and any change of confrol or similar
payments to be made to employees). The definitions of Company
net working capital and Transaction Expenses remain subject to
further due diligence by the City.

Prior to exceuting the Definitive Agreement, the City and Seller
will mutually agree upon appropriate roles for management,

and the City will provide at-will employment offers, Such
employment ofters will be effective as of and coitingent upon the
Closing. Subject to diligence, the City may require certain of the
Company's management employees to enter into agreements
providing for nonsoficitation of the Company's employees,

Seller and the Company will facilitate customary due diligence
investigations by the City with respect to the Company's assets,
finbilities, finances and operations, including providing the City
and its representatives with reasonable access to the Company's
personnel, vendors and customers, Without limiting the
foregoing, the City will engage an engineering firm to advise it on
infrastructure conditions, capital requirements and the ability of
the City to operate the Company on n stand-nlone basis, and
Seller will cooperate with the reasonable requests of sueh
engineers for access to the Company’s and Seller’s property,
Facilities, records and personne!. Seller and the Company

will immediately make available to the Cily copies of third parly

due ditigence reports relating to Mountain Water prepared for
Seller for purposes of the Park Water transaction and any
similar reports prepared since the closing of that transaction.




Definitive Agreement

Affiliate Obligations

Fees and Expenses

The Definitive Agreement will contain representations,
warrantics, covenants, conditions to closing, indemnitics and
other typical terms all based upon, and substantially the same as
those sct forth in the Agrcement and Plan of Merger between
Western Water Holdings and Park Water dated December 21,
2010 (the "Prior Agreement"), with such changes as are necessary
to reflect the terms set torth in this term sheet and additionally
subject to the following:

(i) Seller and the Scller Aftiliates, and not the City, shall be
responsible for the directors' and officers' insurance maiters,
referenced in Section 7.4 of the Prior Agreement;

(ii) the City's obligation to close shall be subject to obtaining
financing, on terms salisfactory to the City, in an amount required

" to complete the transaction and fund the operations of the

Company;

(iii) the City will not be subject to post-closing covenants
regarding employee henefits contained in Section 7.3, and Seller's
obligations to close shall not be subject fo the employment-refated
matters referenced in Section 8.2(h), of the Prior Agreement; and

(iv) deductibles, caps and similar thresholds established under the
indemnity provisions shall represent the same percentages of

the Initial Purchase Price as the percentages of purchase

price represented by such amounts in the Prior Agreement,

The Delinilive Agreement will be drafled by the City's counsel,

Any obligations representing advances or borrowings between the
Company and any of the Seller Affiliates shall be satistied or
terminated prior to Closing, Subject to further diligence, the
City's current expectation is that the Company and certain Seller
Affiliates would enter into a transition services agreement at
Closing providing the City with a reasonable time to implement
independent administrative functions or Lo integrate such
funclions into the City's existing administrative infrastructure. In
addition, the Seller Affiliates will enter into agreements providing
for nonsolicitation of the Company’s employees for a defined
period following the Closing,

Each of the City, the Company and Setier will pay all of their own
expenses (including legal, accounting, investiment banking and
financial advisory fees and expenses) incident to this transaction,
it being understood that any Company Transaction Expenses shall
be deducted ia the ealculation of the Purchase Price.
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THE CARLYLE GROUP

1001 Tennsylvanla Avenue, NW « Washington, DC 20004-2505
Tel (202) 347-2626 + Fan (202) 347-1818

November 4, 2013

The Honorable John Engen
Mavyor, City of Missoula
435 Ryman Street
Missoula, MT 59802

Re: Mountain Water Company

Dear Mayor Engen:

I write with reference to your letter dated October 29, 2013, setting forth the offer by the City of
Missoula ({the “City”) to acquire 100% of the equity of Mountain Water Company (the “Company”} for
565 million {the “Offer”).

We appreciate your continued interest in the Company. As owner of the Company, we too are very
proud of the Company and its employees, and of the great achievements by our Company in serving the
Missoula community. Some of the achievernents are listed in my letter to you dated October 9, 2013,
which you subsequently acknowledged and agreed with. ’

You have requested a response to the Offer by November 5, 2013, Whilst we have no current intention
to undertake a sale of the Company, 1 would like to reiterate that we will honor our commitment under
the letter agreement, dated September 22, 2011, and will consider the Offer in good faith. To that end,
in order to help us adequately analyze the Offer, we respectfully request the following additional

information:

1. proposed purchase price — please describe in greater details how the City arrived at the $65 million
proposed purchase price. In your response, please describe the specific valuation methodology and

main assumptions.

2. FEinancing — has the City set aside funds for the proposed acquisition? How much, i any, of the
proposed purchase price would be financed In debt? Has the City secured fully
committed/underwritten financing? What are the main financing terms: amount, maturity, interest
rate, key covenants, targeted bond ratings {if the proposed acquisition debt Is to be rated), market
of execution, etc,? Which financial institution has been selected as underwriter or agent bank?

3. CAPEX - the Company currentiy spends approximately $4 million per annum in replacing and

UPErading W5 UNTastiuciure assets. DOES Ihe City mtend to change the CAPEX spending going
forward? How does the City plan to fund the ongoing CAPEX?

4, Customer impact — what impact would your proposed acquisition financing have on customer rates?
Please describe any potentiai rate impact that the proposed acquisition would have in each of the
subsequent five years. In addition, as customary for public utility financing, rating agency and/or
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bond investors typically require automatic rate increase in the case of operating shortfall, therefore
directly exposing rate payers to operating risk. Please confirm whether your propesed financing
would contain such automatic rate increase clause.

5. Employees — our employees are key assets of the Company and they are all long-time Missoula
residents. Please describe the City's plan regarding Company staff and management, Including their
employment, compensation and benefits.

Finally, please note that we cannot provide any confidential information on the Company, Park Water

Company, or Carlyle Infrastructure Partners, LP, as we have been advised by counsel that, under

Montana law, any information provided to the City Is avaitable for public disclosure_which makes any
t at fidentiali . tain, at best.

We look forward to receiving your written response to the above request for information which would

help us conduct good faith consideration of your Offer,

sincarely,

bert Dove, Managing Director
CARLYLE INFRASTRUCTURE PARTNERS
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a~ JOHN ENGEN

M S SOU LA OFFICE OF THE MAYOR

T 435 RVMAN MISSOULA, MONTANA 538024267

STRICTLY CONFIDENTIAL

November 13, 2013

Robert Dove, Menaging Disector

- Carlyle Infrastructure Partners Western Water, L.P.

1001 Pennsylvania Avenue NW, Suite 220 South
Washington, DC  20004-2505

Dear Robext:

Thank you for your letter of Novembar 4, 2013 inresponse to our letter of October 29, 2013
which set forth our proposal to acquire 100% of the equity of Mouatain Water Company (the
“Company’?} for $65 million {the “Offer"),

We appreciate your confirmation that Carlyle will honor its commitment to considér onr Offer in
good faith, While we believe that your letter makes numerons requests which are' not necessary”
in order for Caslyle to evaluate our Offer, we are pleased to respond s follows:

1. Proposed Purchase Price ~ We arrived at our proposed purchase price using a number of
commeonly-used valuation methodologies and based on publicly-available information,
Thiese métliodologies included & review of comparable recent transactions involving the
sale of water companies; adiscounted cash flow analysis; and an analysis of publicly-

- traded water compianics. ‘We expect that Carlyle will be thoroughly familiar with each of
these methodologies and how they can be applied to an assessment of the value of
Mountain Water,

As we pointed out in our October 20th letter, the implied EBITDA multiple of 10x
(assuming $6.5 million of EBITDA for Mountain Water, based on your guidance)
- compares favorably for Carlyle to recent transactions involving the sale of water
" coimpanies, mcludmg in particular the most recent one which involved the acquisition of
. Aqua Indiana ini July 2013 by the City of Fort Wayne, Indiana for $67 million at an
implied vatuation of 7.3x EBITDA. Our Offer also implies & rate base multiple of 1.7x,
which compares favorably (for Catlyle) to the 1.2x multiple paid by Liberty Energy
© Utilities i in its purchase of United Water Arkansas in July 2012, the next most recent
water company trapsaction on which information s publicly ava:Iable. We also note the
- announcement this week by Avista Corp. that it had agreed to buy Alaska Energy and
Resourges Co., the parent company of the electric utillty serving the City of Juneau, for a
jrice equwalent fo 1.5x tate base. And at over 25x net income (after adjusting for
interest on the debt sllocated by Park Water) the value-of our Offer is at a significant
prémium to pubhcly-traded water utilities:

Phane: (406} 552-6001 Fax: (406) 327-2102 E-mail: mayor@ci.missoula,mittss ©
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By any objective standards we believe that our Offer is uniarguably a full and fair one,
and it is at a level where Carlyle is clearly obligated to negotiaterin goad faith, While we
understand that a sale of the Company may result in a taxable gain for Carlyle, we note
that Carlylehas at least three  (3) full fax years following closing of the sale during which
it can re-invest the proceeds in a similar business and defer payment of any capital Eains,
We also note that tax consequentces fo the owher of an asset wonld not be congideréd in

any condemnation progeeding.

As part of a good faith-negotiation, we will of course review any new fnforrnation which
ydu bring fo our aftefition which.supports a-valuation of Mountain Water above $65
million,

Financing — As we-also indicated in our Qctober 29th fetter, the City is-very confident
that-it witl be able to raise the funds necessary to pay-for the acquisition. We hava
already had detailed discussions with our-financial advisors and potential underwriters,
aitd since Qctober 29th we have hiad additional disenssions with ar investor who has
indicated an interest in buying the-entirety of the proposed bond offering. We'have also
had preliminary diseussions with credit ratings agenocies which confirm oui-initial
expectations that bonds offared te support 100% of tie purchiase price would likely be
rated jn the range single A to BBB+. The exact rating would depend on many factors
inctuding expected debt servios coverage ratios.and covenant packages. Maturities
would.be up ta 40 years,

CAPEX - For putposes of the analysis underpinning our Offer, we have assuined —
consistent with your guidance — that annual capital expenditures remain in Kne with their
current level of approximately $4-million per year. A thorough.assessment of the
congdition ofthe Conipany’s systent, and oorrespondmg required capital eXpaadxfure
1evels, will represent o key-slement of the City’s dyediligence. This would'be performed
by a recognized national engineering firm. We'expect{hat future capital expenditures
will be funded through a combination of: oxisting cash flow and additional debt i lssuances,
as requilred.

Customeg Impact— We expect that customst rites will be lower than they would be under
eontinued ownershlp by Carlyle, assuming fhe satne lgvel of capital investment. The.City
Council would be responsibe for setting rates, Consistent with previous fi inancing
tpansaotlons for city-owned water: tilities, we expect to include a rate covenant which
would: g]vemvestors comfort thetrates would be sef dt g level to-ensurasu ﬂicxent
coverage of debt servige abligativns. .

Employees - The Crty agrees that the Company’s empluyessirepresent key essats of the
Companyind is fully commitied to-a smooth transition. The City has not yet been able
to review the compensation aitd benefits curfently offered to the Coinpany’s ﬁmployeas
and therefore chnnot provide detalis of what it would be prepared to offer to.individual
employees.




Carlyle Infrastructore Paniners Western Water, L.P.
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6. Confidentiality ~'While the Company's public filings have provided the Cily with
sufficient information to inform a thoughtful and credible offer, the City will require
access fo non-public information i order to enter into a binding agreement-to acquire the
Company To the extent that Carlyle has relevant information regarding the Company
‘that is not contained in public filings and that has therefors not been adequately reflected
in the City’s Offer, the City believes it sliould be in Catlyle’s interest to provide such
information. We believe that there are procedures for the exchange of such information
that should continue to protect its confidentiality, and would be happy to have our or logal
advisors discuss those procedures with youts.

We hope that this addresses your questions and allows you fo respond to the substance of our
Offer. If you have any remaining questions, we suggest that you contact Roger Wood of Moelis
& Company directly at 212-883-4565,

We would be delighted to meet with you to discuss our Offer in more detail. We believe that
moving ahead-promptly with a sale of the Comipany on the basis of our Offer is clearly in the
interests of all parties. »
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THE CArLYLE GROUP

1001 Pennsyivania Avenve, NW » Washingion, DC 20004-2505
Tel {202) 347-2626 * Fax (202) 347.1819

November 26, 2013

The Honorahle John Engen
Mayor, City of Missoula
435 Ryman Street
Missoula, MT 55802

Re: Mountain Water Company

Dear Mavyor Engen:

[ write with reference ta your letter dated October 29, 2013 {the “Offer Letter”), setting forth the offer
by the City of Missoula (the “City”) to acquire 100% of the equity of Mountain Water Company (the
“Company” or “Mauntain Water”} for $65 million (the “Offer”). This response is based upon and subject
to Rule 408, M.R.Evid., and is inadmissible in any proceeding.

I also confirm receipt of your letter dated November 13, 2013 (the “Subsequent Response Letter”}, in
response to our request for certain additional information regarding the Offer. Regrettably, your
response did not address the specific questions that we hoped you would address.

In accordance with the letter agreement dated September 22, 2011, we considered the Offer in good
faith. We solicited advice and input from a number of special advisors to supplement our own internal
analysis. After careful review and consideration, and based on information received from our advisors
as well as our own internal analysis, we concluded that the Offer does not reflect full value of the
Company's business and prospects. Therefore, we respectfully decline the Offer.

Specifically, the Offer is inadequate hecause of low valuation and the lack of evidence that the City can
fund the Offer.

Offer price

The Offer price does not reflect the full value of the Company's business and prospects. The City’s
pessimistic view of the Company's prospects, i.e. “lower expected profitability” as stated in the Offer
Letter, is in stark contrast to the reality and the view of the Mountain Water's owner and employees.

We respectfully point out that, of the recent transactions stated in the Subsequent Response Letter, the
567 million paid by City of Fort Wayne, Indiana does not represent the full value of that transaction
which also calted for the City of Fort Wayne to become a large sewage customer of Aqua Indiana
through a simuitaneous 10-year wholesale contract. Also, City of Fort Wayne paid $67 million to acquire
Aqua Indiana’s infrastructure serving 12;600 water customer accounts, or $5,317 per customer account,
significantly higher than the 52,826 per customer account implied in the Offer price.




The Honorahle John Engen
November 26, 2013
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The Subsequent Response Letter referenced the following valuation methodologies: comparable
transactions, discounted cash flow analysis, and publicly traded comparables. We respectfully point out
that a common valuation methodology used in pubtlic entity’s acquisition of private enterprise is based
on the methodology of replacement cost less depreciation.

Without prejudice to valuation methogofogy, we note that other prominent recent transactions in the
water sector achieved significantly higher EBITDA muitiple. Specifically, the following water utility
acquisitions closed within the last three years:

* Corix acquired Utilities Inc. in December 2012 at 13x EBITDA 'muitiple;
¢ Agua America acquired Ohlo American Water in May 2012 at 14x EBITDA;
*  City of Nashua, New Hampshire acquired Pennichuck Corp. in January 2012 at 13.7x EBITDA; and

‘s Citizens Energy Group acquired Indianapolis Water in August 2011 at 13.1x EBITDA;

s P Morgan Asset Management acquired Southwest Water Company in September 2010 at 18.5x
EBITDA.

We also note that the Offer is identical to the offer submitted by the City through its advisor Moelis in
February 2013 which we declired on March 25, 2013 as inadequate. The Company’s strong
performance since then has reafflrmed our belief that the Offer price significantly undervalues the

-Company.

Financing

The Offer is not supported by a financing commitment and we derive no comfort that the City would be -
able to fund the Offer. Currently, Mountain Water has no material direct debt obligation, The City’s
plan to finance at least 100 percent of the proposed Offer price by issuing debt would burden the
Company with significant leverage. Neither the Offer Letter nor the Subsequent Response Letter
includes specific financing terms or identity of underwriter, agent bank, or potential investor. There is no
evidence that the proposed leverage of at least $65 million can be supported with the Company’s
existing operation and rate levels.

Finally, we note that the Subsequent Response Letter stated that the Offer “... is ciearly in the interest of
all parties.” We do not reach the same conclusion,

Mountain Water is currently regulated by the Montana Public Service Commission {*MPSC”), an elected
potitical body with regulatory oversight on investor-owned utilities providing electric, telecom, or water
services in the State of Montana. Customer rates are not set by Mountain Water, Park Water Company
or Carlyle Infrastructure Partners, L.P. Rates are set by the MPSC, with active participation and input
from Montana Consumer Counsel, a division of Montana Legislature whose statutory duties and
responsibilities in representing Montana‘s utility consuming public are provided for under Montana

Constitution.
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Under the current reguiatory framework, equity owner and debt jnvestors of an investor-ownéd utility
assume operating risk and losses, if any. A municipally owned utifity, particularly one with significant
leverage, would be forced to accept automatic rate increase covenant for the benefit of bondholders, a
fact that was acknowledged in the Subsequent Response Letter,

The proposed Offer would release the MPSC of any oversight responsibility of Mountain Water and
would also discharge the ongoing role of the Montana Consumer Counse! both of which we view as

beneficial for the customers of Mountain Water.

Once again, we thank you for your continued interest in the Company. Mountain Water has been a
great partner in the Missoula community, We jook forward to continuing the tradition of providing
exceilent water service to the community as a private enterprise.

Yours sincerely,

‘%jfl/

“Robert Dove, Managing Director
CARLYLE INFRASTRUCTURE PARTNERS
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-~ JOHN ENGEN

MISSOULA OFFICE OF THE MAYOR
W@/ 435 RYMAN ~MISSOULA, MONTANA 59802-4297

December 5, 2013

Robert Dove, Managing Director

Carlyle Infrastructure Partners Western Water, L.P,
1001 Pennsylvania Avenue NW, Suite 220 South
Washington, DC 20004-2505

Dear Mr. Dove:

Thank you for your recent correspondence regarding our offer to purchase Mountain Water
Company. I'm disappointed in the response, inasmuch as we’ve been discussing the City of
Missoula’s purchase of Mountain Water for more than two years and each of our recent
exchanges seems o push us farther away from, rather than closer to, a fair ttansaction,

These exchanges are particularly disappointing because we’ve worked diligently to address
impediments raised by you to a negotiated sale, ranging from timing of an offer, to tax
implications, to potential make-whole payments to bondholders. In each case, we’ve done our
best to overcome obstacles to a sale that makes sense for Carlyle and Missoula.

1 will briefly address the concemns you express in your November 26, 2013, letter.

Price: The City of Missoula stands by its offer, which has nothing to do with pessimism and
everything to do with the facts, including the fact that the Montana Public Service Commission
recently awarded Mountain Water only a partial rate increase, one that does not reflect the
company’s stated desires or expectations — and one which has already been challenged by the
Montana Consumer Counsel. The “lower expected profitability” of Mountain Water reflects
your own guidance to our advisors regarding projected levels of EBITDA for the company — no
morg, no less,

And while multiples of EBITDA are among the methods we employed in arriving at our offer,’
we'd be happy to understand what Carlyle believes is a fair price based on the replacement-cost-
minus-depreciation model or aity other methodelogy. Today, we only know that in previous
conversations, you suggested our offer was a very fair one but for make-whole provisions and
tax implications. We’d be interested in knowing what’s changed, We would also argue that for
every transaction involving a high multiple, we can find more than one involving a low multiple
— especially multiples other than EBITDA multiples, though we continue to believe other
measures are more relevant when valuing regulated utilities like Mountain Water,

Financing: It is ridiculous to assert that the City of Missoula would begin pursuing the purchase
of any asset without being confident in its ability to pay, and we’ll be happy to produce evidence
of our ability to raise the financing and manage the debt if we ever get to the negotiating table.
We're working with eager underwriters today and have had fruitful conversations with rating

Fhone; {406} 552-6007 Fax; (406) 327-2102 E-mail: mayor@ci.missoula.mt.us
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agencies, who have considerable faith in the quality of our credit and capacity. To raise this as
an objection to our offer, before we have even begun substantive discussions between ourselves,
calls into question your assertions that you have considered the offer in good faith.

With regard to the public interest, which is what I assume you cite in the closing paragraphs of
your letter, we continue to belicve that despite an occasional opinion picce from unsuccessful
political candidates or a public service commission member with little experience and
understanding of his constituents’ interests, public support for this transaction is high in
Missoula. All of the candidates who ran for ¢ity council and mayor clearly stated their support
for municipal ownership of the water utility won their seats by wide margins.

These council members would set the rates for Missoula’s water utility. They are all elected and
accountable to the people they serve. State law, as a function of the Montana Constitution,
provides for municipal ownership and governance of utilities, which is a morc common practice
in the state than is private ownership. Having Mountain Water’s customers vote directly for its
board of directors and CEO scems far more beneficial and dircet than the structurc you cite.

Again, we’ve worked hard to bring Carlyle to the table, overcome reasonable objections and
make a fair offer in good faith, all predicated on a long series of conversations in which you said
you’d like to sell me a water company and my efforts to support your purchase of Mountain
Water from Sam Wheeler, Fact is, our conversations led me to believe that we’d have a deal
done by now, assuming we had all of the necessary approvals.

We're no longer interested in a volley of correspondence that doesn’t get us closer to a
transaction, At this point, I'd appreciate a clear message from Carlyle that it intends to enter into
negotiations to sell Mountain Water to the City of Missoula, that you'll provide a reasonable
counter to our offer and that we can move forward on arriving at a price and beginning our
diligence. I believe we both agree that the City of Missoula is a better owner of Mountain Water
than Carlyle, and the timing is long overdue for us to be taking concrete steps together to make
this happen.

We think it may be constructive to meet in person to set the framework for such a negotiation.
We will make our teum available on reasonable notice for such a meeting, which we think should
take place within the next 3 weeks, 've asked Roger Wood to be in touch with you once you've
acknowledged receipt of this letter to discuss next steps.

In lieu of such a clear message, we’ll begin pursuing altematives as authorized by ordinance,

76764-0001/LEGAL28616390.1
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THE CARLYLE GROUP

106} Pennsylvania Avenue, NW * Washington, DC 20084-2%1%
Tel (202) M7-2626 « Fax (202 H7-1818

December 13, 2013

The Honorable John Engen
Mayor, City of Missoula
435 Ryman

Missoula, MT 59802

Re: Mountain Water Company

Dear Mayor Engen:

Thank you for your letter of December 5", We understand your keen desire for the City of Missoula to
own Mountain Water Company {"Mountain Water” or the “Company”}. With that in mind, and as we
pledged to do, we have in good faith carefully considered and evaluated your unsalicited offer to
purchase the Company made under a threat of condemnation.

On behalf of Carlyle Infrastructure Partners, | respectfully decline the City’s offer. We have only owned
the Company for two years, believe the Company has thrived under our ownership, and believe
Mountain Water's customers have directly benefitted from our ownership.

To reaffirm, we know this is important to you and have in good faith carefully considered your offer
made under a threat of condemnation. However, we must respectfully decline your offer. We have
enjoyed getting to know the community and are honored to provide a vital product and service to
citizens and businesses. We {ook forward to continuing to work with your administration and the
Missoula community as Mountain Water continues to provide exemplary services to the community.

Yours sincerely,

po-—"

Robert Dove, Managing Director
CARLYLE INFRASTRUCTURE PARTNERS
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P e JOHN ENGEN.
MISSOULA OFFICE OF THE MAYOR

%@j’ 7435 RYMAN MISSOULA, MONTANA 59802-4297

January 28, 2014

Mountain Water Company

¢/o Robert Dove, Managing Director

Carlyle Infrastructure Partners Westem Water, L.P.
1001 Pennsylvania Ave. NW, Suite 220 South
Washington, DC 20004-2505

Dear Mr. Dove:

On behalf of the City of Missoula (the "City"), [ am pleased to submit this offer to acquire the
public water supply, transmission and distribution system and related operating assets described
below (collectively, the "System") of Mountain Water Company (the "Company”) upan the
terms set forth below,

Purchased Assets. The assets purchased will include afl real property and improvements owned
by the Company, together with all tangible personal property used to support the System and
any and all water rights and any other associated rights. The City would assume none of the
Company's liabilities. ;

Purchase Price. The City would purchase the System for a purchase price of $50 million (the
"Purchase Price") on a cash-free, debt-free basis.

Employee Matters. The City and the Company will mutually agree upon appropriate roles for
management, and the City will provide at-will employment offers. Such employment offers will
be effective as of and contingent upon the closing of the transaction.

Due Diligence. The Company will facilitate customary due diligence invcestigations by the City
with respect to the Company's assets, liabilities, finances and operations, including providing the
City and its representatives with reasonable access to the Company's personnel, vendors and
customers. Without limiting the foregoing, the City will engage an engineering firm fo advise it
on infrastructure conditions and capital requirements, and the Company will cooperate with the
reasonable requests of such engineers for access to the Company's and its aftiliates’ property,
facilities, records and personnel, The Company will immediately make available to the City
copics of third party due diligence reports relating to Mountain Water prepared for purposes of
Carlyle's acquisition of Park Water and any similar reports prepared since the closing of that
transaction.

Fees and Expenses. Each of the City and the Company wiil pay all of their own expenses
(including Iegal, accounting, engineering, investment banking and financial advisory fees and
expenses) incident to this transaction.

767640001 LEGAL2820658).5 Page
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Timing. We would like to move forward quickly. We believe that the due diligence and
financing processes ean both be completed (in parallel} in less than four months.

Approvals. The Missoula City Council has approved the offer set forth in this letter,

This letter summarizes our present understanding and intent with respect to the proposed
transaction. This letter is not intended fo, and shall not, create a legally binding agreement or
caniract in any respect and shall not create any rights, either expressed or implied, in favor of the
City, the Company or any other person. Unless and until written, definitive agreements are
executed and delivered (and subject to the conditions expressed therein), neither party is under
any obligation of any kind whatsoever with respect to our offer or any other matter referred to
herein by virtue of this letter or any oral or other written expression with respect to the foregoing.
The failure to execute and deliver any definitive agreements with respect to the foregoing shall
not impose any liability on any of the parties, their Iespectwe subsidiaries or other affiliates or
any of their respccfwe representatives.

Please indicate your acceptance of the terms of this letter by signing below and returning by fax
or PDF an executed copy of this letter to our financial advisers, Moelis & Company, no later
than 5:00 p.m. Eastern time on February 4, 2014 at (212) 880-4260, Attention: Roger Wood, or
to roger.wood@moelis.com (returning an executed physical copy to such person hy overnight
delivery). Your failure to submit an acceptance by that date will constitute a rejection of the
City's offer for purposes of Montana law governing condemnation proceedings, Please feel free
to contact Roger Wood at (212) 883-4565, or roger.wood@moelis.com, should you have any
questions.

CITY OF M_I%OU

By

/ vor John Engen

Accepted and agreed as of the
date first wriften above:

MOUNTAIN WATER COMPANY

By
Name:
Date:

76764-0001/LEGAL28106533.5 Page 2
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THE CARLYLE GROUP

1061 Pennsylvania Avenue, NW * Washington, DC 20004-2505
Tel (202) 347-2626 * Fax {202y H7-1818

January 31, 2014

The Hongrable John Engen
Mayor, City of Missoula
435 Ryman Street
Missoula, MT 59802

. Re: Mountain WaterCompany

Dear Mayor Engen:

We are in receipt of your letter dated January 28, 2014. Thank you for yet another offer by the City of
Missoula {the “City”) to acguire Mountain Water Company {“Mountain Water” or the “Company”). In
light of the discussions regarding this subject matter at the Missoula City Council (the “City Council”)
public meeting on January 27, 2014, we believe it is important to include the City Council in our
response to your latest offer. We hereby copy the City Council on this letter.

First of all, we are surprised that the latest offer of 550 miilion for all of Mountain Water's assets (the
“Offer”), which the City Council approved at its January 27" public meeting, is significantly below the
offer you made previously and which we rejected after careful evaluation and consideration in good
faith. We are further surprised to see that the prior offer was characterized as an “informal overture” in
your memo to the City Council dated January 27, 2014, as such characterization of the prior offer is in
complete contrast to how the prior offer was presented and discussed.

Consistent with our past practice and as we pledged to do, we have in good faith carefully considered
and evaluated your latest unsolicited offer, made under a threat of condemnation, to purchase .
Mountain Water’s assets for $50 million. We respectfully decline your Offer.

You have made it clear that the City will begin condemnation proceedings upon rejection of the Offer.
Carlyle Infrastructure Partners, LP (“Carlyle Infrastructure”) and Mountain Water will vigorously defend
our legal rights. We do not see how condemnation will benefit the ratepayers or the taxpayers of the
community, as {a) condemnation is extremely costly, {b) even if the City prevails, the end result is the
loss of Mountain Water as one of the County’s largest taxpayers. Nelther Carlvle Infrastructure nor
Mountain Water owns the water. Mountain Water owns the right to use the water, and the necessary
and critical infrastructure assets, for the purpose of serving the water users in Missoula. The Company
has an exemplary record of serving Missoufa under private ownership.

Achievements under Carlyle Infrastructure’s ownership

Carlyle Infrastructure acquired Mountain Water as part of its acquisition of Park Water Company in
December 2011, Since that time, Carlyle infrastructure, along with the fine employees of Mountain
Water, have more than fulfilled our responsibilities to provide quality water service to this community
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and have carried through on our commitments we made at the time of the change in ownership. We
are proud of these accomplishments, which you have also acknowledged and applauded on a number of
occasions, -

Under Carlyle Infrastructure's ownership, Mountain Water has made numerous improvements to its
operations and community engagement, building on a fine tradition already in place. Specifically and
without limitations:

* We have increased the annuai capital investment by more than 40 percent to $4 million. You
may have seen some of the projects being completed, including the Hilltop reservoir
{http://www.youtube com/watch?v=YMNS6bWZZZk& feature=piayer _embedded), the Madison
Street Main Replacement and the Main Street Main Replacement, to name a few. This capital
investment helps us improve our quality of service and provide reiiability for current and future
generations. of Missoulians — with a particular focus on reducing leakage throughout the system.

* We have established an Advisdry Committee of five well regarded community members with
. diverse perspectives to provide us input on Issues important to this community. We thank these
Committee members for the service they are providing to us and the community.

* We have increased our owner-funded charitable contributions to United Way, The Food Bank
and other worthy local organizations,

* We continued our support of the University through thelr Excellence Fund and committed to
help with the Montana Groundwater Science Academy.

e We established an open dialogue with the Clark Fork Coalition on issues pertaining to watershed
protection as well as funding Kids River Expo and The Hidden Life of Water video,

We believe our relationship with the community is better than ever.

Questions regarding the Oifer

Many questions remain unanswered regarding your intention to acquire Mountain Water:

1. Financing and |leverage — it is our understanding that you would finance 100 percent of the purchase
price with issuance of debt which would heavily burden Mountain Water with increased leverage.
Without clear evidence of committed financing, there is no certainty that 100 percent debt financing
is achievable or that it would achieve the desired credit rating(s} or cost, particularly when interest
rates start to rise in a prolonged condemnation fight. Mountain Water s in great financial shape,
which is critical to ensuring service reliability, and it is our intention to keep if that way. Significant
increase in leverage could lead to financial distress and service reliability issues.

2. Capital expenditures - an acquisition by the City would result in loss of tax revenue from Mountain
Water, which currently is the fifth largest tax payer and contributes $1.2 million annuaily towards
the County’s tax coffers. The Company currently spends approximately $4 million per year in
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replacing and upgrading its infrastructure assets and anticipates a need of at least an equal amount
annually going forward. We understand that you intend to borrow additionat debt to finance part of
the ongoing capital spending, which could potentially put even more financlal burden on the
Company.

3. Ratepayer impact —we have yet to see any proof that the acquisition of Mountain Water by the City
would lead to lower water rates, In addition, as Is customary for pﬁbllc utility financing, rating
agencies and/or bond investors typically require automatic rate increases in the case of operating
shortfalls, therefore directly exposing rate payers to operating risk.

Removal of Montana Public Service Commission {“Montana PSC”) Oversight

Mountain Water is currently regulated by the Montana PSC, an elected poiitical body with regulatory
oversight on investor-owned utilities providing electric, gas, telecom, or water services in the State of
Montana. Customer rates are not set by Mountain Water, Park Water Company -or Carlyle
Infrastructure. Rates are set by the Montana PSC, with active participation and input from the Montana
Consumer Counsel, a division of Montana Legislature whose statutory duties and responsibilities in
representing Montana’s utiiity consuming public are provided for under Montana Constitution,

Montana PSC limits the amount of debt that can be incurred to 55 percent of the Company's capital
structure, Such protection would go away under the City's ownership. Under the current regulatory
framework, equity owners and debt investors of an investor-owned utility assume operating risk and
losses, if any. A municlpally owned utility, particularly one with significant leverage, could be forced to
accept an automatic rate increase covenant for the benefit of bondholders,

An acquisition by the City would release the Montana PSC of any oversight responsibifity of Mountain
Water and would also discharge the ongoing role of the Montana Consumer Counsel both of which we
view as beneficial for the customers of Mountain Water.

I reiterate that Carlyle Infrastructure and Mountain Water wili vigorously defend our legal rights in event
of condemnation and we urge you and the City Council to carefully consider the points raised in this
fetter and carefully weigh the cost and benefit of a condemnation. Mountaln Water under private
ownership has been a great partner in'the Missoula community so we believe it is in the best interests of
the people of Missoula to keep it that way. )

Yours sincerely,

Robert Dove, Managing Director
CARLYLE INFRASTRUCTURE PARTNERS

Cc: Members of Missoula City Council
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MCC-023
RE: 2012 Taxes
Witness: John A. Kappes

In reference to your testimony at page 12, lines 10-13: Please provide a copy of the referenced bill. Also
provide the referenced adjustment when available.

Below is the revised adjustment for propémytax expense based on the actual bills for 2012 along
with a detail of the billed amounts. Also artached are copies of each bill.

) 8)] |Property Tax Adjustvent
.. - § 1043480
2011 Property Tux L 61,885,996
2010 Net Plant less Transportation ] ] N
% i E . 1.69%
. Property Tax Percent of Net Plant 62,689,617
2011 Net Plant less Transportafion
1,091,606
Adjusted Property Tax 1,043,480
Property Tax Per Buoks
. 48,126
Subtotal _ (7,957
155 Allocated portion to Non-Uility - L
L 5 Tibieo
. [PROPERIYIRRES N I T 1
TR T ARABLE LT
- ASSESS CODE | VALUE | MILLLEVY | SID's, rounding] _ AMOUNT
WESOULA COUNTY ]
[WcCommick 2, W18, ofc &Fa I T 0708| 765420 1453548 21,7500 B1,237.02 €052 00
McComick 2, Lots 95.48 Z313108] __ 20586.00] 765420 167785 23,758 14 11,8058 11,879.06
ARG i S0 1-3 E3 00 I SR 35555 BIBH 21,560.16 ,660.14
TATER SYSTEM TANGEETTTH ARE05 000 C - B ) G |
ALL MWG IN S0 20-3A 627730 25316 35,114.10 17505 17567405
MWW reservor site ZEE] 126419 7.566.31 3,703.16 3,763.15 |
AR ARG in SD7A-T TEOAD [ 1.730.50 | 08,636.37 50,3567 B760.10
Al MW/C i 5D 1-1d T6oaZ0| 23003 | 2,%.?3 31227 60 A5 13,85 158133 |
COS 4197 INWS SW S PL FZIT] 650,781 REGE | A0 AT N
RWCinSD 1~ | TohA]  CELC]  COoGMGZ] 2035914 256,304 |
ALT MWE TR ED 12 BT 210 TBL57 combined with abave
AIMWG inS0 15 DO} 661230 256.89 35 641 791242] 1701269 ]
TG RS0 1-1 GE8.120 0122 1270520 6,351.61 5,515
ALAWG m B0 1, lakince 166420 318588 40015 LI | 22 6106
AIMWCInSD 16 - - - B0 008
ATWWGin S0 203 [T 0654 T1,52107 B.160.54 5,760.53 |
[Well siie ] &2 [ - - .00 000
Hanwnond #3—1ofs 1 o3 Bk 46 5 - [
Tolak




CSA iTax

Page | of 1

i Shapping Cart: 0 llems [$0.00] ¥

N Sl

Displaying records 1 to 13 of 13’
Feareh Lrilerla [Qvner: Hountaln Water],
i

S

! Taxip | Status

214002

Type

Currart | RE

2313108 | Current [ RE-

Current | RE

24023404

Current | RE

1387701

Current |RE

2415309

Current | RE

§ 320009

Cutrant | RE

{ 2616601

SHL32LE Currant | RE

SH3056L  Current [ RE

SBHSRT FCurrent RE

5530586 [ Current | RE

‘5;&3_0_&@& Currant | RE

RE

BH30015 | Currznt

e i o e e etk e B e R ARt

Owner

‘[ MOUNTAIN WATER CO

MOUNTAIN WATER {0

| MOUNTAIN WATER £0

MOUNTAIN WATER CO

MOUNTAIN WATER CD

MOUNTAIN WATER CO
MOUNTAIN WATER CO
MOQUNTAIN WATER -co
MOUNTAIN WATER CO
MOUNTAIN WATER-CO
MOUNTAIN WATER CO
MOUNTAIN WATER €D

MOUNTAIN WATER £0

]

1
Hailiny Address Lovy District '
HssoULA, T 598064826 ] T TRANSPORTATION, URE
:Q?SES%):JE:,ZET 498064826 | CTTY TRANSPORTATION, URS
;?s?s%tfg,z AT s08064az6 | COUNTY. MSLA, RURAL FIRE :
| :1?5’;%’622331. 508064826 | PESMET, MSLA RURAL FIftE-A
MISSOULA. N 598064826 | 11, HELLGATE |
ﬂ?si%’ﬂ f;zfn. ‘5980 s4B26 | CHTY, MELLGATE, TRANSPORT }
;?S';%w:f;.r songsagzs | Y- TRANS, URBAN RENEWA _ 1
;?susgtflf,z HT 596064826 | Y 1
NISSOULA, Y 598064826 | PISTRICT 1.1
HHSSOULA. T 598064226 | MSLA RURAL FIRE, TRANSPO
S aon A I 55A0g4R16 | FAST MISSOULARURAL FIRE,
HISSOULA, fT 508054520 | 7Y TRANS, FRONT STREET |
;?5‘?5%’5:2221. son064a26 | PESMET, MSLA RURAL FIRE-A

14

Mote: The accuracy of this dats is not gupranteed, Property Tax duta was Jost updated 11/12/2012..

e 0 e

i

1 1f you are sending your peymenis in by mall, address them Foi

¢ Missqula County
© 200 W Broadway
. Missoula, MT 59802

! Inchude Tuxpeyer 10 with payments. )

e

£ 2005-201 2, Campeitey Soflware Assochites Ing.

Itps://esa.co.missoula.mi.usfitax/list.aspy

P e e, ~

by bty g TR enramtans

S

Veiston 623

111572012




2012 Real Estate Tax Bill TAX BILLING DATE: 10118142
Missoula Gounty Treasurer

i (2313002 N D
200 W. Broadway Sireet

Missoula, MT 59802 CITY, Tnmlsvr'_tngﬁ &8

s 1.1C
WWW..CO-miSSOUIﬂ.mt.UBftreasurel‘ Mill LBVY'
3 765_420
IF you ara low Income, eldery, a vateran or had alargeincirasa fn your prnpz;liy Jaxes dug (o B ra-appralan,
yiis rcty uetlfy far lax nssisfanca, Conlesl f1p Depariment of Revenue af {406)328-1400 for more Infarmatin, Taxable Market Value: 55,9080, 599

Taxable Value: 5157, 202

]l[IE,[I&LIIillt"lnll"luIIJ"II'Ill'l'l“l]lildlnin]u“

MOUNTAIN WATER CO

H.H. Wheeler III

PO Box 4B26 17
Migsoula, MY 59806-4826 ;8125

LEGAL DESCRIPTION {MAY BE PARTIAL DESCRIPTION)
LEGAL ADDRESS GEOQ CDLE
1345 v DROADWAY 0422002122007 0000
37 OF LOT 12, ALL OF 13 THRV 20, B 15 ar 21
4 L summmr oF TA)(ES LEVIES AND FEES )
GENERAL TAXES .\ " oo : au; i 57553
N . TR R R R o - i ars LB
L'iLy 19453 IIB Sl:ata Hnlmnl B277.392
('.‘m'.yWide Bchuol T 1626.58. ) R .. .
L 1. Counky ., VGRS ICP PSR b N3 B R e
" Diat ‘;uhbol . B r -1 - 3 S

. TOTAL GENEAAL TAXES! ; :
1STHALF‘ 2NDHALF  TOTAL

- OTHER TAXES & SPEGIAL ASSESSMENTS
CITY.' PARK DISTRICT . .

TOTAL OTHER TAXES & SPEGIAL ASSESSMENTS:, 1 §59947,53,.

'This pmperty g 1.lw tollawinq axe%an Values:

"ior mora detai[ed Ent’ormation of to pay ynur hill onllne, .

please po to; hitps;//osa.co.missoula,.mb.us/itax/ First Installment Due: _ 11/30/2012 861237, 02
Please review the back of the 1ax biil Second Installment Due: 05/31/2 013 Here & 60522 0 0

2012 2ND HALF PAYMENT STUB .Second Half Amount Due: - $60522.00
I:I Check this box if change of address. indioate change
Payment Due: ¢5/31/2013 on back of form,
[T — [ Chiock this bex f paying by oradi core. Gomplets
00 2 ctedit card Jnformation on back of form,

MOUNTAIN WATER CO RETURN THIS STUR WITH YOUR SECORND HALF PAYMENT TOs

H.H. WHEELER 11X MISS0ULA COUNTY TREASURER
PO BOX 4826 200 W. BROADWAY STREET
MISSOULA MT S9806-4B26 MISSOULA, MT 59802

-0l 0002313002 00021695 0006052200 QOooo0aooon 3

e L Ly

5,

TR




2012 Real Estate Tax Bill . TAX BILLING DATE: 10MBH2

“2313103 D

‘Missouia County Treasurer

200 W. Broadway Street
Missoula, MT 59802 cIi, 'l'RN‘SF‘LfEN@&tr}EP ' 1.1c
www.co.missoula.mt.us/ireasurer Ml Lavy; 75'5 420
¥ fowl  Eldery, n vetoran or hed a krge | In you ey | duel reiapd, » '
you ey qualy far e aaoisionce, :;mnl:cllha;eprg:l:;:iigg:vgu;plﬂwg]a;ﬁdt?;f;i:'—: Ffommation, Taxable Maricet Value: $1, 086,913
' Taxable Valua: 528,586

1:!:Ell]']niuil"m;"m!u"lﬂmllilnm||Jl|ﬁn-;l|:n

MOUNTATIN WATER CO
PO Box 4826
Missoula, MT 59806-4B26. Ky

1 :
M -

LEGAL DESCRIPTION (IVIAY BE FARTIAL DESCRIPT[ON)

LEGAL ADDRESS CODE
1345 4 BROADHAY zuozlz?nnmoon ‘
AND RLI WATER SYSTEM IMEROVEMERYSS 117 TAX DISTI?.ICi’ ~1C
. o
(" j o SUMMAFW OF TAXES, LEVIES AND FEES . A
| GEMERAL TAXES - ol o S
Oiky, 353? sz., 1505.22
i Cnr.ywide schon:t 641.30-. L, PP
Gou'rl['.y' IR ,';.'.,' 1o 21329, BE- . o o .-__:_. '.'..‘_;:'_.:'_:"._.‘_'_1‘;:'.';: Sevaelin
nist smhaol T 3139 87 . _
< TOTAL GENERAL TAXES:: ‘$114d3s.

ISTHALF  2NDHALF  TOTAL
| OTHER TA)(ES&SPECIALASSESSMENTS ‘ L A, S L
C.I‘I‘Y 8ID 3463 ) . .

& B -JT O
% Cooam

¥
.. UNIVERSITY MELLE (TyD)

/ TOTAL OTHER TAXES & SPECIAL ASSESSMENTS:: 5 §175173950

"uu., pj.opclrl.y R i T-a o WY Y M LI

Fur Tare deﬁaﬁed Enformatlorl-nr T pav '.rour hitl cnilne,
please ga to: httpsy//esa.comissoulambus/fax/ First Instaliment Dug: X 11/30/2012 $11879,08
Please review the bact: of the tax bilf Second Installment Dues 05;’ 31/ 2011:3'1 Ho ¥ +1B73.06
201 2 9ND HALF PAYMENT STUB Second Ha!i;hmount Due:l :$11879.06

D Check this box if change of address. Indicate change
art back of form.

Payment Dde: 05/31/2013
[T ] e o,

MOUNTAIN WATER CO RETURN THIZ STUB WITH YOUA SEGOMD HALF PAYVIENT TO:

PO BOX 4826 : MISSOULA COUNTY TREASURER
MISSQULA MT 59806-4BR6& 200 W. BROADWAY STREET :
. ' MISSOULA, MT 59802

2032 DDD2313108 0002169 0001147906 00NNOJODAL 3

it Hara

AR o Ty TR L




‘ 2012 Real Estate Tax Bill TAX BILLING DATE. wnanz'

Missouia County Treasurer

200 W. Broadway Strest % o [ e TR —

Missoula, MT 59802 COuiTY MSLP‘L&JWEM’M 1.3
www.co.missoula.miusfireasurer Ml Levy: ' eal. 720
e e A A U A e A LA Taxable Market Value:  $2, 547,269

Taxable Value; 466,993

-lIll[lil-’llilIil”lll!ﬁll!ll—lﬂll]ll-llI'ilnllllllllﬂill:l!l"

MOUNTALN WATER CO
BO Rox 4826
Missoula, MT 59806-4826 37

}
. 18130 -

LEGAL DESCRIFTION [MAY BE PARTIAL DESCRIPTION)
LEGAL ADDRESS GED CODE
04208201102050000
HOUNTRIN WATER SYSTEM TN gD 1-3 ‘

(" SUMMARY OF TAXES, LEVIES AND FEES )
CGENERAL TAKES. -, oo co o os ol ot e
‘GrityHida Sc.hanl e e u B o
Caunkyr . .' ... 12153 _HH -

mtﬂdmﬂ, e M3H‘Uﬁhﬂkh e e e e e e T
* Othai .__.”“nh_,uu_,.ﬁvzl;gu”..“.u.u..u..”.,” e L T

i, TOTAL GENERAL TAXESL 5 s 11 1 545950375,
ASTHALF  2NDHALE  TOTAL

OTHER TAXES & SPECIAL ASSESSMENTS ...

MISSOUTA IRRIGATION DISTR .
COUNTY QFEN SPACE
SOII: CONSERVATIGN DISTRIC

5. TOTAL OTHER TAXES & SPECIAL ASSESSIMENTS:, . 934555

=TI l{:‘r‘n‘p"‘e:‘t}"i"_r. a8 CRE tou.ow].ng exempl. VATIEST

_ TOTALTAXES: . ... . $43336.30 )

Fur GTE detall'd |rrionnatlon o o pav your hﬂl omlne,

please go to: hitps;//esa.co.missoula.mb.us/itan/ 11/20/2012 921668.16

First Installment Dues

Pleasa review the back of the tai bilf Second Installment Due: 05!’31/2013 Hora $21668 4
201“2 IND H ALF PAYMENT STUB l Second Half Amount Due: ~$21668.14 1

E] Cheolk this box if change of address. Indicaie change
on back of form.

Payment Due: 05/31/2013

(AHATR N SRR | | L e o i b
1?1(]3.8 3;?& N- WATER CO RETURN THIS STUE WITH VOUR SECONG HALF PAYMENT T0:
PO BOX 4826 MISSOULA COUNTY THEASURER

MISSQULA MT 59306-4826 200 W, BROADWAY STREET

MISSOQULA, MT 59802 :

20LE 0003103403 0025249 0D0RLL&ALY GO00DN0O0O0 k

Do ra S s Kooty ol




2012 Real Estate Tax Bill TAX BILLiNG DATE. 10;13113

Missoula County Treasurer

200 W, Broadway Street
Missoula, MT 59802 DEEMET, MELA wrnpgﬂfc 003R
.CO.mi .mt.us/treasurer ,
www.co.missoula.mt reasu Mill Levy: €27.730
1 T g Ir'ex atiran o hay & | ot n ropey] duo isal,
yu,:?::;equalify f:rﬂlz:ﬂs:s{n:;: é:nmct lial;:;!;ﬁm?::;nvm:nl {:th;aazx::A;l:r;:::;?:n:zunn. Taxable Market Value: $2,110 917
; Taxable Value: 455,515
]l[lil’lllI|ll{!IIHIIHII!EH”III]H[Iilﬂlllll!il"llllllﬂ )
MOUNTAIN WATER CO
PO Box 4824
Missoula, MT 59806~4826 17
1
, 18131 -
LEGAL DESCRIPTION {VIAY BE PARTIAL DESCRIPTION) }
LEGAL ADDRESS GEQ CODE
IN §W4 HE4 NW4 B ALL HOUNTAIN WATER 04232838402110000
(" .. .., SUMMARY OF TAXES, LEVIES AND FEES )
GENERAL TAXES EAESSRE N PSS -1.2%;-‘:'3'0
cntrhb.de Schuul L. 1[11 s . *
Caunty - o S 7R3.44 -
. Diak, Schnal S RE TR S T e e M T L e T e e W e
© Qther' " 416,60 :
;. TOTAL GENERAL TAXES:; T

ASTHALF  2NDHALF  TOTAL

OTHEH TA)(ES & SPECIAL ASSESSMENTS::;
AIRPORT mcn:-:mdgmus-r 2038 - -

... COUNTY
71 S01L, CONSERVATTON . DIS ‘RIC
“ UNIVERSTITY MILLS™ (TT "

 TOTAL OTHER TAXES & SPECIAL, ASSESSMENTS: . $32507:14; .

'i‘lus pmperty'lms LhE following exempL values

i s s s s g TOTAL TAXES:... . ... i $35114.10 ) ¢
Far Mot detalled infor-mat!an or to ;my ymjr hill uﬂll’ne, . g
please go to: hitps://csa.co.missoula.mt.usfitanf First Installment Due: - 1173072012 §17557.05

Piease rev!ew the back of tha tax bill Second Insta![ment Due. 0 5/ 31/ 2 013 3 vora $17557 05
2012 2N D H ALF PAYMENT STUB  Sacond Half Amuunt Due: -$17557.05 .
Check this box if change of addrese, Indicate change ‘?
F’ayment Dug: 05/31/2013 on back cf form, ;
[ ] S e s o
g} credit card information an back of fnrm - %
3387701 :

MOUNTAIN WATER <O RETUAN THIS 8TUB WITH YOUR SEGOND HALF PAYMENT TO:

PO Box 4826 MISSQULA COUNTY THEABURER
MISSOULA MT 59806~4826 : 200 W. BROADWAY STREET
MISSOULA, MT 59802

Y e

)

2012 D003348770% 00O02A05Y QOOL7ESP0S HODOODOODOO &

Grayis




2012 Real Estate Tax Bill

; . TAX BILLING DATE: 40/48/17
VTN Missoula County Treasurer T Payer 104 (3415300 D
200 W. Broadway Strest o L :
Missoula, MT 58802 cITY, HELLGR'{FéW District: e

www.co.missouta.mt.usfireasurer Mill Levy: "48. 890

I faw b B, Bitlerdy, a velecap ar large h -
I Sy e S R TR e e || | Taxablo Market Value: 5377, 756
Tarable Value: $9, 935

Iillitlllll;ll] “lllI'Il!l;llnlIIHlIlil""llll[liillllll"

MOUNTATN WATER CO
PO Box 4826
Missoula, MT 59B06-4828§ 37

i
. 1832 -

TOTAL DELINQUENT TAXES BUE;

LEGAL DESCRIPTION {MAY BE PARTIAL DESCHIFTION]
0 CoDE

Ddd32632303150099
ALL OF WRUNTAIN WATER CO SYSTEM LOCATED IN 5D 4=

LEGAL ADDRESS

s
| GENERAL TAXES. - .

SUMMAHY OF TA)(ES LEVIES ANID FEES R

ciky . 2353 34 )

Cnl‘:yh’.{ﬂe Enhaul T e . 433 .06-. N PO P,
s Counky: LR TAARLBE e e e T T R

pLak suhnnz [ 11 I T

;o TOTAL GENERAL TAXES:.

) 1STHALF  2NDHALF TOTAL

CIT\.’ PARK DISTRICT
1, G55 H ROAD DISTRICT,
{ e COUNTY:: OPEN-

C SOTL CONSERVATION DISTRIC

ARSI Jdnis TOTAL nmr-_'n TA}(ES&SPEG?ALASSESSMENTS:;.;
'.{'m.s pruperty has the k’allawlnq e:mmpL valusua,
\o iy et e L TOTALTAXES: . . ... $7566.31 )
Far more detailed Informatinn ar ta -pay 'yeur ‘hill on!ine, ‘
please go to: httpsy//esa.co.missoulo.mb.asfitax/

b0 $126.09,

First instaliment Due: 11/30/2012 5£3783,14 :

Please review the back of the tax bifl Second Instailmeant Due: 05/ 3/ 2013 erc $3783.15 3:;
............... e e
2012 2ND HALF PAYMENT STUB Second Half Amourt Dus: "$3783.15 |
D Check this box If change of address. indicate change

Payment Due: g5/31/2043 on back of form. :
R [ Gt o gy cctcons Cons

| cradit card Information on bacl of form.
I?fgﬂ]}l?ligi}d WATER CO RETURN VHIS STUB WITH YOUR SECOND HALF PAYMENT TO! g
PO BOX 4826 MISS0ULA COUNTY TREASURER
MISSOULA MT 59606-4926 200 W, BROADWAY STREET i
MISSOULA, MT 59802 i

2012 DON341.5309 00028325 DODO3?78315 1000O0OOND O -




2012 Real Fstate Tax Bill

Missoula County Treasurer
200 W. Broadway Strast
Mizsoula, MT 59802
WwWw.co.missoula.mt.usftreasurer

if your a9a bow il came, eldedy, o velesar oc had o Jarge lm:r'eaﬂe in yovr propany (Axes dus to a re-aparalsal,

1 youmay quality for jax oasfafence. Contacl e Depariment of Revenua at (406328-1400 for more Informalan.

i!]l[llll"‘]“!l‘]iﬁl inlili-l IH[!;IIIhllil"“!"ilulli III“

MOUNTATN WATER GO
PO Box 4826
Missoula, MT $59506-402¢G AT

l
. 18133

LEGAL DESCRIFTION {MAY BE PARTIAL DESCRIPTION)
GED CODE

0§2200)7401014001
ALL ©OF HOUNTAIN WATER EYSTEM LOCATED IN 3D rt {CONNECTTNG Dmp.ms;

LEGAL ADDRESS

TA){ BILLING DATE: 10;1 a['gg

cIvY, HELLGNLE'EWImFQPrﬁL

1.1
Mifl Lavy: 768. 400
Taxable Market Value: 54,724 746

Taxab]e Value: §126, 102

( ' ; \
GENERAL TAXES ;50

cley . 30377.99
Cntyﬂ:.de Eh:hl:lul :, R S506.88 -

Crs Goumbys sl Tl 20209002,
‘Dl EuhunI : Ta733a,40

SUMMARY OF TAXES, LEVIES ﬂ:\ND FEES

AN

thi Ty
Slkake School. 12925.46

DTHER TA)(ES & SPEG!AL ASSESSMENTS
CIT}.' SID 5%
D

i TOTAL OTHER 'lA}(ES & SFECIAL ASSEESMENTS'

1ST HALF

y R 1739, 59,
""""‘L"ﬁ'i" p:aperi.y Tiaa "Ehe following EXGTEE VA LUEST :
For Tiore detaliad informatiﬂn ar to pay ycmr h‘ui cmline, '
please go to: https:ffcsa.co.missoula.mt.us/itas/ First Installment Duos 11/30/2012 549375, 67
Piease rav[ew fhe back of fhe fax b:!f Second Installment Due: 05/ 31/ 2013 Here §4 9260 70
2012 2ND HALF PAYMENT STUR Second Half Amount Due:l ~$49260.70 I
D Check this box if change of address, Indicate chunge f
Payment Due: 05/31/2013 an back of form.. __
(AR AAR L1 oo et iforrtion o paetc o, ‘?
‘ credit eard informiation on back of form. -
3490809 - 3
MOUNTRTN WATER CO HETURN THIS STUB WITH YOUR SECOND HALF PAYMENT Tk ;
PO BOX 1926 MISSOULA COUNTY TREASURER
MISSCULA MT 59806-4826 200 W. BROADWAY STREET

MISSOULA, MT 58802

012 0003490607 00029092 A00492L0O70 00DUDDOOO0 L

’ .,( i 3




2012 Real Estate Tax Bill TAX BILLING DATE* 10/19/12
Missoula County Treasurer B

,( 3616601 ))
200 W, Broadway Street - WA SRANARLY ,
Missoula, MT 59802 CITY, TRANS, USHODRBITSD '

; 1.1D
www.co.missoula.mi.us/treasurer Mill Levy: 265 . 470
.!iyuu piaTow Intbme, elduly, o votaran o had o lorga trcrease In your propedy taxea d g 4‘ 11' ETIN <
you may goally for lax sasl=tanca, Contact Ihe Depaiment of Revanue at ?405)329-14('1"[1'[;;:9 :rr:mntiun. Taxable Market Value; 51 ¢ 440, 038
' Taxable Valueo: 537,873

IIEII!Iil]lli!lll”ll"“ﬂlllllzll'lll“EII]"H“II"“:"I"[‘I

MOUNTAIN WATER CO
PO Box 4B26
Missoula, MT 359806-4826 17

1
, 18132 -

LEGAL DESCRIPTION {(MAY BE PARTIAL DESCRIPTION)
LEGAL AGDRESS GED CODNE

04220029304010000
ALL MOUNPAIM WATER IN S0 1-1D

( . . SUMIMARY OF TAXES, LEVIES AND FEES

GEMERAL TAXES . ;
IR or.her
Qiky 69ﬁ2 26 state School :
Cunkywlde Er:hac-‘.l. N 1262.12 - e oo R L
i1, Counky.. G ALSLLBAOCT L s T e L

" pimE s::houl T k119 .a0

TDTAL GENERAL TA}(ES. S h
18T HALF

§33125 00
TOTAL

_2ND HALF

_OTHER TAXES & SPECIAL ASSESSMENTS ;.50 Ly i

fom

AHBY
OIS -
C NORNOCR
[

ol s
NG
QDD

[ RN Pt
WONNOON

PR

MM mMOGID-]

Ty TOTAL OTHEH Tmr;Es & SF'ECIAL ASSESSMENTS ERTAUL T 7691086, 28,

‘lhis p:'oparty has the rollowing exempt valuas:

TOTAL TAXES: . . .. . ... $31227.é8 J

Fdr}ﬁéfa d'é-téilad. lﬁf{p.r;’ﬁaﬁbh or td pa\} you.r biil onlin'e-, '
please go o https 1/ fesa.comissoulamt.us/itax/ Eirst Instafiment Dues 11/30/2012 515613, 85
F!ease revIew the hacic of the ax bilf Second installment Dua 0 51‘ 3 1/ 2 0 13 Hore 415613.83

.............................

samarwan mrimrewbtdedrian R T R A L T T L LR R R Y] TRARBIRF APEERiREAY B S R T RN

2012, 2ND HALF PAYMENT STUB | Second Half Amount Due: -$15613.83 |

I:I Check this box if change of address. Indicate changs
Payment Due: 05/31/2013 on back of form.

NGB 1 Gt ot imatonampaciattom.

3616601 o .

MOUNTAIN WATER CO RETURH THIS STUB WITH YOUR SECOND HALF PAYMENT TO:

PO BOX 4826 ' MISSOULA COLINTY TREASURER

MISSOULA MT 59806-4826 200 W. BROADWAY STREET ]

MISBOULA, MT 59802

2012 J003b1LLLOL 0003037 00015623583 OODDAODDOD 7

ud Hara




2012 Real Estate Tax Bill o TAJ{ BILLING DATE . a1 3”2
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LEGAL DESCRIPTION {MAY BE PARTIAL DESCRIPTION)
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Pleasa roview the back of the tox bilf- Second Installment Dug: 05! 3ys 201&“ " 517972,69

.................................................................................... etiretsararareesneinestereresaitietaissssnarasensyrrssannerserersrrsnrsrrrine GHUHBL L i o sneerstnaee |
2042 2ND HALF PAYMENT STUB Becond Half Amount Due: ~$17972.69 |

. I‘_"I Chieck this box if change of addresa indicate change
RPayment Due: 05/31/2013 on back of form.

L [ et g sy core
3830587
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interest groups. This handbook is not all-inclusive, rather it provides a
brief overview of the eminent domain laws in Montana.
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DISCLAIMER

This handbook should not be used as a legal reference. It
was developed to serve solely as an educational tool.
When in doubt, always refer to the statutes (Title 70,

chapter 30, MCA) or case law or seek legal counsel.
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FOREWORD

Eminent domain has been part of the Montana Constitution and statutes
since statehood. As Montana moves forward, the concept remains in

place. Most land acquisitions and transactions are negotiated agreements
and do not go through the formal eminent domain process. Eminent
domain can fundamentally impact private property by allowing the State of
Montana and its agents to condemn private property for a public use. It is
critically important that Montanans understand the eminent domain
process so that they can actively participate in that process.

In 1998, the 56" Montana Legislature concluded that because legislators
and citizens alike were confused or not fully versed on the statutes relating
to eminent domain, a careful and deliberate study was warranted. House
Joint Resolution No. 34 {HJR 34) was passed, and the Legislative Council
assigned HJR 34 to the Environmental Quality Council (EQC), an interim,
bipartisan, 17-member committee that includes both legislators and public
members. ’ ‘

HIR 34 stated that the "use of the power of eminent domain is not weii-
understood". The Subcommittee agreed with this statement and, to
resolve the issue, voted to create an easy-to-understand handbook.

Eminent Domain in Montana was developed to describe the eminent
domain laws in a format that is user-friendly and that answers the most

frequently asked questions.

h 2

The Premise of Eminent Domadin

By virtue of being a government, the sovereign has inherent powers that
are fundamental to the legitimacy and durability of the government.
Eminent domain is an inherent right of statehood, similar to the state's
police power and the right of the state to tax. The right of eminent domain
was given to the 13 original states, and each state thereafter received this
same authority. Laws relating to eminent domain do not authorize its
existence, but rather place limits on its use and provide for due process in
condemnation procedures. Montana's eminent domain laws are, in




essence, laws that limit the state's exercise of the power of eminent
domain. Without the eminent domain laws, there would be no limits on
how the state or its agents could use the power of eminent domain.

Eminent domain is essential to the independent existence of the nation
and its sovereign states. It is through eminent domain that the state
ensures that it can provide for the needs of its citizens for activities such as
transportation, economic development, access to markets and services,
and many other needs.




EMINENT DOMAIN IN GENERAL

What is eminent domain?

Eminent domain, as defined in Montana statute, is the right of the state to
take private property for public use. This right may be exercised in the
manner provided in Montana law.

Where are the eminent domain laws found?

A 4

United States Constitution

Eminent domain laws are contained in both the United States Constitution
and the Montana Constitution. The U.S. Constitution refers to eminent
domain in the 5" and 14" Amendments. These amendments discuss a
person's right to just compensation and due process of law when
condemnation occurs,

Fifth Amendment
No person shall be held to answer for . . . nor shall private
property be taken for public use, without just
compensation.

Fourteenth Amendment
Section 1. All persons born or naturalized in the
United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State
wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of
the laws.
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Montana's Constitution and Statutes

Eminent domain is addressed in the Montana Constitution. Article 1l
section 29, of the Montana Constitution states that:

"Private property shall not be taken or damaged for public use without just
compensation to the full extent of the loss having been first made to or
paid into the court for the owner. In the event of litigation, just
compensation shall include necessary expenses of litigation to be awarded
by the court when the private property owner prevails."

Article li, section 17, of the Montana Constitution further states that:

"No person shall be deprived of life, liberty, or property without due
process of law."

Laws relating to the use of eminent domain are located throughout the
Montana Code Annotated (MCA}. However, the main body of statutory
law regulating the use of eminent domain is Title 70, chapter 30, MCA.

A 4

What Does All This Legal Language Really Mean?

A more comprehensive review of the meaning of these laws is provided
later in the handbook. Simply put, these laws state that:

1. The state or its designated agents can take private property through
condemnation actions.
2. There are limitations, provided in law, on the exercise of the right of
eminent domain.
3. The basic limitations are:
a. The property taken must be for a public use as determined by
the Legislature.
b. Just compensation must be made to the property owner.
The property owner must be provided due process of law in any
eminent domain action. :




For what purposes can eminent domain be
exercised?

h 4

Public Uses

Eminent domain may be exercised only if the purpose for which it is being
exercised is a public use. Those public uses are identified and listed in
statute by the Legislature. As technology and the types of services
available continue to be developed, the Legislature may choose to update
or change the public uses that are outlined in the law. The power of
delineating or listing the public uses lies wholly with the Legislature.

A public use does not have to be a project that directly benefits the entire
public or even the landowner whose pfoperty is taken through eminent
domain. it may be a project that benefits Montana citizens as a whole
through greater economic development or increased access to
communications.

A 4

Montana's Public Uses in Statute
Section 70-30-102, MCA, outlines the legislatively listed public uses for
which eminent domain may be exercised and enumerates the specific

statutory references under which certain uses, such as highways, are
exercised.

The right of eminent domain may be exercised for the following uses:
= all pubrlic uses authorized by the government of the United States;

=> public buildings and grounds for the use of the state and all other
public uses authorized by the Legislature of the state;

= public buildings and grounds for the use of any county, city, town, or
school district;

= canals, agueducts, flumes, ditches, or pipes conducting water, heat, or
gas for the use of inhabitants of any county, city, or town;




= projects to raise the banks of streams, remove obstructions from
streambanks, and widen, deepen, or straighten stream channels;

— roads, streets, alleys, controlled-access facilities, and other publicly
owned buildings and facilities for the benefit of a county, city, or town
or the inhabitants of a county, city, or town;

= As provided by other sections of law for:

water and water supply systems;

acquisition of road-building material;

stock lakes;

parking areas;

airport purposes;

urban renewal projects, except that private property may be
acquired for urban renewal through eminent domain only if the
property is determined to be a blighted area and may not be
acquired for urban renewal through eminent domain if the
purpose of the project is to increase government tax revenue;
housing authority purposes;

county recreational and cultural purposes;

city or town athletic fields and civic stadiums;

county cemetery purposes, cemetery association purposes, and
state veterans’ cemetery purposes;

preservation of historical or archaeological sites;

public assistance purposes;

highway purposes;

common carrier pipelines;

water supply, water transportation, and water treatment
systems;

mitigation of the release or threatened release of a hazardous
or deleterious substance;

the acquisition of nonconforming outdoor advertising;
screening for or the relocation or removal of junkyards, motor
vehicle graveyards, motor vehicle wrecking facilities, garbage
dumps, and sanitary landfills;

water conservation and flood control projects;

acquisition of natural areas;

acquisition of water rights for the natural flow of water;




= property and water rights necessary for waterworks;
» conservancy district purposes;

wharves, docks, piers, chutes, booms, ferries, bridges, private roads,
plank and turnpike roads, and railroads;

canals, ditches, flumes, agueducts, and pipes for:
= supplying mines, mills, and smelters for the reduction of ores;
= supplying farming neighborhoods with water and drainage;
®  reclaiming lands;
» floating logs and lumber on streams that are not navigahle;

sites for reservoirs necessary for coliecting and storing water.
However, reservoir sites must possess a public use demonstrable to the
District Court as the highest and best use of the land.

roads, tunnels, and dumping places for working mines, miils, or
smelters for the reduction of ores;

outlets, natural or otherwise, for the flow, deposit, or conduct of
tailings or refuse matter from mines, mills, and smelters for the
reduction of ores; '

an occupancy in common by the owners or the possessors of different
mines of any place for the flow, deposit, or conduct of tailings or refuse
matter from their several mines, mills, or smelters for reduction of ores
and sites for reservoirs necessary for collecting and storing water for
the mines, mills, or smelters, However, the reservoir sites must |
possess a public use demonstrable to the District Court as the highest
and best use of the land.

private roads leading from highways to residences or farms;

telephone or electrical energy lines, except that local government
entities, municipal utilities, or competitive electricity suppliers may not
use Title 70, chapter 30, MCA, to acquire existing telephone or
electrical energy lines and appurtenant facilities owned by a public




utility or cooperative for the purpose of transmitting or distributing
electricity or providing telecommunications services;

telegraph lines;

sewerage of any:
= county, city, or town or any subdivision of a county, city, or
town, whether incorporated or unincorporated;
= settlement consisting of not less than 10 families; or
= public buildings belonging to the state or to any college or
university;

tramway lines;
logging railways;

temporary logging roads and banking grounds for the transportation of
logs and timber products to public streams, lakes, mills, railroads, or
highways for a time that the court or judge may determine. However,
the grounds of state institutions may not be used for this purpose.

underground reservoirs suitable for storage of natural gas. The laws
governing the use of eminent domain to acquire underground
reservoirs suitable for the storage of natural gas are very specific.
Please refer to Title 70, chapter 30, MCA, for additional information
with regard to the use of eminent domain to acquire underground gas
storage reservoirs. ‘

projects to mine and extract ores, metals, or minerals owned by the
condemnor located beneath or upon the surface of property where the
title to the surface vests in others. However, the use of the surface of
property for strip mining or gpen-pit mining of coat {i.e., any mining
method or process in which the strata or overburden is removed or
displaced in order to extract the coal) is not a public use, and eminent
domain may not be exercised for this purpose.

projects to restore and reclaim {ands that were strip-mined or
underground-mined for coal and not reclaimed in accordance with




state law and to abate or control adverse affects of strip or
underground mining on those lands.

Who can exercise the power of eminent domain?

Eminent domain, as outlined in the Montana Code Annotated, grants the
State of Montana and its agents the right to condemn private property for
a public use.

In 2010 District Judge Laurie McKinnon found that the developer of a
proposed merchant transmission line could not invoke any legislative grant
of eminent domain authority and did not have the authority to condemn
land (MATL, LLP v. Salois, Cause No. DV-10-66, Dec. 12, 2010). The District
Court held that 70-30-102, MCA, which provides for "public uses," does
not, itself, delegate eminent domain authority to a private entity. The
Court held that there must be a separate statutory delegation—or that a
specific type of corporation, individual, or entity would need a specific
grant of power. In late summer 2011, the case was dismissed because the
landowner and the developer of the transmission line reached an

agreement.

The Montana Legislature, however, had already responded to the 2010
decision by passing and approving House Bill No. 198 (Chapter 321, Laws of
2011). HB 198 sought to clarify that a regulated utility has the power of
eminent domain for public uses to provide service to the customers of its
regulated service {69-3-113, MCA). It also clarified that people with a
Major Facility Siting Act certificate issued by the Department of
Environmental Quality have the power of eminent domain for a public use
to construct a facility in accordance with that certificate (75-20-113, MCA).

With that interpretation of the law and HB 198, private entities that are
explicitly granted the power of eminent domain in Montana include rural
electric and telephone cooperatives, common carrier pipelines that accept
Public Service Commission authority, private nonprofit water associations,
railroad corporations, open-pit mining corporations—exciuding coal
corporations, cemetery corporations, ferry owners (largely through local
governments), natural gas public utilities, public utilities serving customers




of regulated services, and entities with a Major Facility Siting Act
certificate.

On May 20, 2011, 11 plaintiffs in Pondera and Teton counties filed a
lawsuit in Teton County District Court contending that HB 198 was
unconstitutional. Judge William Nels Swandal of the Sixth Judicial District
Court was the judge in the HB 198 case (Maurer Farms, Inc. v. State, Cause
No. DV-11-024) and in a merchant transmission line’s countersuit for
condemnation of the property of the plaintiffs in the case.

On January 11, 2012, fudge Swandal awarded summary judgment in favor
of the owner of the merchant transmission line and concluded that HB 198
did not violate procedural or substantive due process guarantees or the
prohibition on special legislation. Judge Swandal stated that the
construction of an electric transmission line has long been expressly
included in Montana law as an exercise of a legitimate governmental
objective. The issues of “public use” and "necessity" would have been
considered in the related condemnation proceedings. By May 2012
easement agreements, however, were reached with most landowners, and
related eminent domain trials were canceled.

HB 198 was centered around whether public utilities and entities granted
Major Facility Siting Act certificates had the right to condemn property for
projects. Whether HB 198 is upheld or overturned in the future, it remains
unclear whether an entity must expressly be granted the authority to
condemn in Montana since that was not the question raised in the HB 198
case. As noted in the “Disclaimer”, this handbook is not intended to be
used as a legal reference, and at this time the issue of public uses and
whether or not an entity must expressly be granted the authority to
condemn property in Montana remains murky.

What property may be taken through eminent
domain?

The property that may be taken under the eminent domain laws inciudes:

—> real property belonging to any person;
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land that belongs to this state or to any county, city, or town and that is
not appropriated to some public use;

property appropriated to a public use, but the property may not be
taken unless for a more necessary public use than that to which it has
already been appropriated;

franchises for roads, bridges, and ferries and all other franchises; but
the franchises may not be taken unless for free highways, free bridges,
railroads, or another more necessary public use;

a right-of-way for any public use defined by the Legislature and any
structures and improvements on the right-of way. The land held and
used in connection with the right-of-way must be subject to being
connected with, crossed, or intersected by any other right-of-way
improvements or structures on the right-of-way. The improvements or
structures must also be subject to a limited use in common with the
owner of the improvements or structures when necessary. However,
the uses, crossings, intersections, and connections must be made in the
manner that is most compatible with the greatest public benefit and
least private harm.

all classes of private property not described above, which may be taken
for public use when law authorizes the taking.

What estates and rights in land may be taken?

Below is a classification of the estates and rights in land that may be taken
for public use. The condemnor must prove to the court that the estate or
right in land that is being taken is appropriate. An easement is presumed
to be a sufficient interest in property for a project for a public use unless
the parties agree that a greater interest should be taken or the condemnor
shows by a preponderance of the evidence that a greater interest is
necessary. The provision that an easement is the preferred interest does
not apply to the Department of Transportation in those instances where
the Department is acquiring property for present or future highway uses. It
falls within the powers of the court to limit the estate or right in land that
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is taken. This section outlines specific uses for which the Legislature has
found it necessary to take a specific type of interest.

Estates and Rights That Are Necessary, up to and Including Fee Simple —

Estates and rights that are necessary, up to and including fee simple, can
be taken when the taking is for:

= public buildings or grounds;
= permanent buildings;

= an outlet or flow or a place for the deposit of debris or tailings of a
mine;

=> the mining and extracting of ores, metals, or minerals when the ores,
metals, or minerals are owned by the condemnor but are located
beneath or upon the surface of property where the title to the surface
vests in others;

= the underground storage of natural gas by a natural gas public utility.

These are uses for which the Legislature has determined that fee simple is
usually the appropriate interest. This does not preclude a condemnor from
taking fee simple interest for other public uses if the condemnor can prove
to the court that fee simple interest is necessary for the project.

v

Estate or Rights Necessary for a Reservoir or Dam

When property is taken for a reservoir or dam, the condemnor may take
the estate or rights in the surface property that are necessary for a
reservoir or dam and for the permanent flooding that results from the
reservoir or dam, up to the edge of the maximum pool of the reservoir.
This would include fee simple interest if necessary.

The Legislature has recognized that for the purpose of a reservoir or dam,

the property taken must include the property that is affected by the dam
~ or reservoir; i.e., property that will be flooded.
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v

Easement, Leasehold, or Other interest

An easement, leasehold, or other interest may be taken in property for as
long as the interest is necessary for the purpose described in the
condemnation complaint.

The Legislature recognizes that in some instances the condemnation is only
for a certain period of time. For those public uses that require the use of
the property only for a certain amount of time, an easement, leasehold, or
other interest may be acquired.

A 4

Right of Entry for Purposes of the Project

The condemnor has the right to enter upon and occupy land and has the
right to take from the land any earth, gravel, stones, trees, and timber that
may be necessary for some public use. Whether or not the right of reentry
is defined in the contract or condemnation order, the condemnor has the
right to enter the property to perform maintenance on the installed
project. '

How is the survey of property to be taken conducted?

In all cases in which land is required for public use, the state or its agents in
charge of the public use may survey and locate the land to be used. The
location or route of the public use must be chosen in the manner that will
be most compatible with the greatest public good and the least private
injury.

The location is subject to provisions in law regarding powers of the court.
Section 70-30-206(1)(a}, MCA states that in a condemnation proceeding
the court may regulate and determine the place and manner of: (1) making
the connections and crossings and enjoying the common uses outlined in
statute and (2) occupying canyons, passes, and defiies for railroad
purposes, as permitted and regulated by the laws of this state or of the
United States.
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Prior to or at the time that the condemnee rejects the final written offer,
the condemnee may provide the condemnor with the condemnee's claim
of appropriate measures that the condemnee considers necessary to: (1)
minimize damages to the property directly affected by the project and {2)
minimize damages incurred to the remaining parcel of property.

When is the survey conducted?

The state or its agents in charge of the public use are required to provide
written notice to the landowner and persons in possession of the land 30
days prior to entry upon the land. After that 30-day period, the state or its
agents in charge of the public use may enter upon the land and make
examination, surveys, and maps of the land.

Upon written request of the state or its agents, the owner shall provide the
names and addresses of all persons who are in possession of the owner's
land within 14 days from receipt of the written notice. The state or its
agents shall within 14 days from receipt of that information furnish written
notice to the listed persons.

The entry onto the land does not constitute a cause of action in favor of
the owners of the land except for injuries resulting from negligence or
intentional acts. :

What facts must be found before condemnation?

Before property can be taken, the condemnor shall show by a
preponderance of the evidence that the public interest requires the taking
based on the following findings:

= the use to which the property is to be applied is a use authorized by
law; '

=> the taking is necessary to the use;
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—> if already being used for a public use, that the public use for which the
property is proposed to be used is a more necessary public use;

—> an effort to obtain the property interest sought to be taken was made
by submission of a written offer and the offer was rejected.
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THE EMINENT DOMAIN PROCESS
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‘The Preliminary Process

What is a preliminary condemnation proceeding?

A preliminary condemnation proceeding takes place after a preliminary
condemnation complaint is filed and prior to issuance of the preliminary
condemnation order. The preliminary proceeding is when the court, sitting
without a jury, reviews the proof that both sides present in regard to the
need of the taking. If the court finds and concludes from the evidence
presented that the public interest requires the taking of an interest in real
property and that the.condemnor has met the burden of proof established
in 70-30-111, MCA, the court shall enter a preliminary condemnation
order. The preliminary condemnation order must provide that the
condemnation of the interest in real property may proceed in accordance
with the provisions outlined in the eminent domain laws. There are other
powers that the court may exercise that will be discussed later.

Where are court proceedings for eminent domain
cases heard?

All eminent domain proceedings must be brought in the District Court of
the county in which the property or some part of the property to be taken
is situated. Additional appeals will be held in the appropriate court.

How are court proceedings started?

A proceeding is started by filing a complaint and issuing a summgns. A
summons served under Title 70, chapter 30, MCA, must contain a notice to
the condemnee to file and serve an answer. Within 6 months from the
date that the summons is served, unless the court shortens or lengthens
that time for good cause, the court, sitting without a jury, shall commence
a triaf on the issue of whether a preliminary condemnation order should
be issued.
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What needs to be in the complaint?

The complaint for condemnation must contain the following information:

= the name of the corporation, association, commission, or person in
charge of the public use for which the property is sought to be taken,
who is the plaintiff;

— the names of all owners, purchasers under contracts for deed,
mortgagees, and lienholders of record and any other claimants of
record of the property sought to be taken, if known, or a statement
that they are unknown, who are the defendants;

= a statement of the right of the plaintiff (condemnor) to take the
property for public use;

= statements from the condemnor showing by a preponderance of the
evidence that the public interest requires the taking:based on the
following findings:

» the use to which the property is to be applied is a use
authorized by law;

* the taking is necessary to the use;

» ifalready being used for a public use, that the public use for
which the property is proposed to be used is a more necessary
public use; and-

» an effort to obtain the property interest sought to be taken was
made by submission of a written offer and the offer was
rejected.

= a description of each interest {fee simple title, easement, etc.) in real
property sought to be taken and whether the interest includes the
whole piece of property or only a part of the entire parcel or tract. It
must also include a statement that the interest sought is the minimum
necessary interest. All parcels lying in the county and required for the
same public use may be included in the same or separate court
proceedings, at the option of the condemnor. The court may
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consolidate or separate the proceedings to suit the convenience of the
parties.

—> a statement of the condemnor's claim of appropriate paymeht for
damages to the property proposed to be taken as well as to any
remaining parcel of property.

= if aright-of-way is sought, in addition to the items listed above, the
location, general route, and termini. The complaint must also be
accompanied with by a map of the route, so far as the route is involved
in the action or proceeding.

What happens in a condemnation proceeding?

After a condemnation complaint is filed and before the issuance of the
preliminary condemnation order, ali parties shall proceed as quickly as
possible, but without prejudicing any party's position, with all aspects of
the preliminary condemnation proceeding, including discovery and trial.
The court is required to give the proceedings priority consideration. The
preliminary condemnation proceeding is tried by the court sitting without
ajury.

In a condemnation proceeding, the court may:

= regulate and determine the place and manner of:
" making the connections and crossings and enjoying the legislatively
defined common uses; and
= occupying canyons, passes, and defiles for railroad purposes, as
permitted and regulated by the laws of this state or of the United
States;

=> limit the interest in real property sought to be taken if in the opinion of
the court the interest sought is not necessary. The court is limited by
statutory language in 70-30-104, MCA, which states that an easement
is the preferred interest to be taken uniess the parties agree otherwise
or the condemnor shows by a preponderance of the evidence thata
greater interest is necessary. The Department of Transportation is
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excluded from the easement restriction and the proof required to
obtain an interest greater than an easement for highway purposes.

If the court finds and concludes from the evidence presented that the
public interest requires the taking of an interest in real property and that
the condemnor has met the burden of proof required by law, then the
court shall enter a preliminary condemnation order. The preliminary
condemnation order shall provide that the condemnation of the interest in
real property may proceed in accordance with the provisions of Montana's
eminent domain laws, Title 70, chapter 30, MCA.

If the property to be taken is for use as an underground natural gas storage
reservoir, there are specific requirements outlined in 70-30-206, MCA.

What is a preliminary condemnation order?

The court issues a preliminary condemnation order when the preliminary
condemnation hearing finds that the taking is required for the public
interest. The preliminary condemnation order states that the
condemnation of an interest in real property may proceed in accordance
with the provisions of the eminent domain laws, Title 70, chapter 30, MCA.

What powers does a preliminary condemnation
order give?

The preliminary condemnation order provides at least two different
powers.

The preliminary condemnation order starts the process of determining just
compensation. Within 30 days of entry of a preliminary condemnation
order, the condemnee shall file a statement of the condemnee's claim of
just compensation. If within 20 days of service of the condemnee's claim
the condemnor fails to accept the claim, the court will appoint
condemnation commissioners. :
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Once the condemnor has applied for the preliminary condemnation order,
the condemnor may take possession of the property. In order to take
possession of the property, the condemnor must make application to the
court and the court must still retain jurisdiction {i.e., there is no pending
appeal and on preliminary issues the case is still in the same court}. The
court may make an order allowing the condemnor to take possession of
the property and use the property while the case is in court and until the
final conclusion of the proceedings and litigation.

The order may also state that all actions and proceedings against the
condemnor on account of the possession are stopped until the conclusion
of the proceedings. However before the condemnor can take possession of
the property, the condemnor must pay into court the amount of
compensation claimed by the condemnee in the condemnee's statement
of claim of just compensation.
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Hearing and Judgment

Who are the condemnation commissioners?

A 4

Who Are the Condemnation Commissioners?

The condemnation commission is a three-member panel that determines
the amount of just compensation. Within 30 days of entering a preliminary
condemnation order, the condemnee files a statement of the condemnee's
claim of just compensation (the amount of compensation the condemnee
feels is appropriate). The condemnor has 20 days to file an answer to the
condemnee's claim of just compensation. If the condemnor fails to accept
the claim within this 20-day time limit, the court will then appoint
condemnation commissioners. The commission hearing may be waived by
written consent of both parties, in which case the proceeding must be |
conducted in the District Court as if the case had been appealed from an
award by the commissioners.

v

How Are Condemnation Commissioners Selected?

The court will appoint three qualified disinterested condemnation
commissioners, unless appointment of the commissioners has been
waived. The condemnor nominates one of the commissioners. The
condemnee nominates one of the commissioners. The two commissioners
nominate the third commissioner. This third commissioner serves as the
presiding officer of the commission. However, if the two commissioners
fail to make the choice at the time of their appointment, then the presiding
judge makes the nomination of the third commissioner.

At the time of the meeting and nominations, each nominating party or the
judge must file with the court an affidavit of the person nominated. This

affidavit must state the following:

= that the person has not formed an unqualified opinion or belief as to
the compensation to be awarded in the proceeding or as to the
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fairness or unfairness of the condemnor's offer for the lands and
improvements of the condemnee;

=> that the person has no enmity against or bias in favor of any party and
has not discussed, communicated, overheard, or read any discussion or
communication from any party relating to values of the lands in
question or the compensation offered, demanded, or to be awarded;

= that if selected as a condemnation commissioner, the person is willing
to serve and will try the issues of compensation and render a decision .
according to the evidence and in compliance with the instructions of
the court; and

= that the person will not discuss the case with anyone except the other
commissioners untii a decision has been filed with the court.

A 4

What Are the Qudlifications of @ Commissioner?
Each commissioner:
= must have sufficien‘t knowledge of the English language;

= must be a resident of a county within the judicial district in which the
action is pending;

= may not be related within the sixth degree of cansanguinity to any
party {i.e., great-great-grandnephew or niece; first cousin twice
removed); and

= may not stand in the relation of guardian and ward, master and
servant, debtor and creditor, principal and agent, or partner or surety
to any party.
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In a condemnation hearing, what are the roles of the judge
and the condemnation commissioners?

The condemnation commissioners meet at the time and place stated in the
order appointing them. The meeting must take place within 10 days of the
order of appointment. The commissioners shall examine the lands sought
to be taken. At a time appointed by the judge and within the 10-day
period, the commissioners shall hear the allegations and evidence of all
persons interested in each parcel of land.

The hearing must be attended by and presided over by the presiding judge,
who shall make all necessary rulings upon procedure and the admissibility
of evidence.

At the conclusion of the hearing, the judge will instruct the commissioners
as to the law applicable to their deliberations. The judge will also instruct
them that their duty is to determine the appropriate findings, based solely
upon their examination of lands, the evidence produced at the hearing or
hearings, and the instructions of the court.

Y

The Role of the Condemnation Commissioners

= The commissioners will determine the current fair market value of the
real property sought to be taken, the current fair market value of all
improvements pertaining to the real property, and the current fair
market value of each separate estate and interest in the real property
and improvements. If the real property consists of different parcels,
the current fair market value of each parcel and each estate or interest
in the real property must be assessed separately.

= If the property sought to be taken constitutes only part of a larger
parcel, the commissioners will determine the depreciation in current
fair market value that will accrue to the remaining parcel. This
depreciation can be a result of the condemnation and the construction
of the improvements.
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=> The commissioners shall also determine how much the remaining
parcel and each estate or interest in the remaining parcel will be
benefited, if at all, by the construction of the improvements proposed
by the condemnor. This will determine if the condemnee receives
compensation for the remaining parcel in addition to what is received
for the land actually taken. If the project decreases the value of the
remaining parcel, after the benefit of the project is considered, the
condemnee is entitled to compensation for this loss in value in addition
to the compensation received for the property that is actually taken.

* |f the benefit of the project is equal to the amount initially
assessed for the remaining parcel, the compensation to the
condemnee is limited to the value of the portion taken.

= |f the benefit of the project is less than the amount assessed
for the remaining parcel, the benefit to the condemnee
must be deducted from the amount assessed for the
remaining parcel, and the resulting number is the amount
allowed in addition to the current fair market value.

This provision is included in law to provide compensation to the
condemnee if the installation of the project leaves the condemnee with a
piece of property that does not have an economically feasible use or a
remnant that is decreased in value because of the project.

= If the property sought to be taken is for a railroad, the commissioners
shall also determine the cost of good and sufficient fences along the
line of the railroad and the cost of cattle guards where fences may
cross the line of the railroad.

=> The commissioners also determine the appropriate payment for
damages to the property taken, as well as to any remaining parcei of
property that may be adversely impacted by the project. This
determination will assist the court in making a final determination
regarding the final condemnation order, which is further explained in
70-30-309, MCA.
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—> When the piece of property that is sought to be taken has two or more
estates or divided interests, the condemnor is entitled to have the
amount of the award for the entire property determined first. This
determination is conducted between the condemnor and all
condemnees claiming any interest in the property (as if all condemnees
were one person}. After the whole amount of compensation is
determined, the respective rights of each of the condemnees in some
amount of the whole compensation is determined. Once those who are
entitled to some amount of compensation are determined, then the
right to a certain percentage of the total compensation must be
determined by the commissioners, under supervision and Instruction of
the court, and the award must be apportioned accordingly.

A 2

Assessing Compensation, Date and Measure, and Interest

For the purpose of assessing compensation, the right to compensation is
considered to have accrued at the date of the service of the summons.
The property's current fair market value as of the date of the summons is
the measure of compensation for all property to be actually taken and the
basis of depreciation in the current fair market value of property not
actually taken but injuriously affected {the remaining parcel).

If an order is made allowing the condemnor to take possession, as
provided in 70-30-311, MCA, the full amount of compensation finally
awarded must draw interest at the rate of 10% a year from the date of the
service of the summons to the earlier of the following dates:

= the date on which the right to appeal to the Montana Supreme
Court expires or, if an appeal is filed, the date of a final decision
by the Supreme Court; or '

= the date on which the condemnee withdraws from the court
the full amount finally awarded.

if the condemnee withdraws from the court part of the amount finally

awarded, interest on that part ends on the date it is withdrawn. Interest on
the remainder of the amount finally awarded continues to the earlier of
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the dates outlined above, until the full amount is withdrawn from the
court,

None of the amount finally awarded draws interest after the date on which
the right to appeal to the Montana Supreme Court expires.

Improvements upon the property after the date of the service of summons
may not be inciuded in the assessment of compensation or depreciation in
current fair market vaiue and may not be used as the basis of computing
compensation or depreciation.

The final report and award of the commissioners is the report that the
commissioners compile that states the amount of compensation that will
be awarded to the condemnee.

The report of the condemnation commissioners must be made on forms
that are provided for their use by the court. The report must be filed within
10 days after the completion of the hearing or within any additional time
allowed by the judge upon a clear showing of necessity. The report must
be filed with the clerk of court. The clerk shall notify the parties that the
report has been filed. The notice, together with a copy of the report, must
be served upon all the parties in the same manner as a summons.

The report of the commissioners must include a statement of the number
of days or portions of days worked by the commissioners in performance
of their duties.

What if at least two commissioners can't agree?

A concurrence of two commissioners is necessary before a final report or
award can be made with regard to any parcel of property or interest in a
parcel of property. If at Jeast two of the commissioners are unable to agree
as to the amount of any award, the commissioners shall report the fact to
the judge or court within 10 days after the completion of the hearing—the
amount of time allotted for the commissioners to file a report. After the
court is informed that at least two of the commissioners cannot come to
an agreement, the court shall impanel and appoint new commissioners.
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The new commissioners shall proceed as provided in law to determine any
award upon which the previous commissioners failed to agree.
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Optidnal Steps

Can the assessment of the commissioners be
appealed?

Any party may appeal from any assessment made by the condemnation
commissioners in the court where the report of the commissioners is filed.
The appeal must be taken within 30 days after the parties are served
notice of the filing of the award. The appealing party shall serve notice of
the appeal upon the opposing‘party or the opposing party's attorney and
shall file the notice of appeal in the District Court in which the action is
pending. The appeal must be tried upon the same notice and in the same
manner as other civil actions. Unless a jury is waived by the consent of all
parties to the appeal, a jury must hear the appeal. When the jury hears the
appeal, it must reassess the amount that the condemnation
commissioners determined was just compensation for the taking of the
condemnee’s property. '

Upon any verdict or assessment by the commissioners becoming final,
judgment must be entered declaring that upon payment of the amount of
the verdict or assessment, together with the interests and costs allowed by
law, if any, the condemnor has the right to construct and maintain the
public use project and to take the property described in the verdict or
assessment for the use and purposes for which the property has been
taken. The rights granted in the verdict or assessment remains in the
condemnor and the condemnor's heirs, successor in interest, or assigns
forever.

If the party appealing from the award of the commissioners does not
succeed in changing to the appellant's advantage the amount finally
awarded in the proceeding, the appellant may not recover the costs of the
appeal. However, all the costs of the appeliee in the appeal must be taxed
against and recovered from the appellant. But upon the trial of the appeal,
the appellant may contest the right of any party to any of the property
mentioned and set forth or involved in the appeal that was located after
the preliminary survey of any highway or railroad, seeking to condemn a -
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right-of-way pursuant to the provisions of Title 70, chapter 30, MCA, if the
condemnation proceedings are begun within 1 year after the preliminary
survey.

What is the final offer upon appeal?

Within 30 days after an appeal is perfected from the condemnation
commissioners’ award or report or not more than 60 days after the waiver
of appointment of commissioners, the condemnor.shall submit to the
condemnee a written final offer of judgment for the property sought to be
taken. The offer must also include compensation for the accrued necessary
expenses of the condemnee. If at any time prior to 10 days before trial of
the appeal the condemnee serves written notice that the offer is accepted,
either party may then file the offer and notice of acceptance, together
with proof of service of the acceptance, and judgment must be entered. An
offer not accepted is considered withdrawn and evidence of the offeris
not admissible at the trial except in a proceeding to determine costs. The
fact that an offer is made but not accepted does not preclude a
subsequent offer. ‘

What are litigation expenses?

Litigation begins when the complaint is filed and the summons is issued.

Who Pays Litigation Expenses? >

In the event of litigation and when the condemnee prevails by receiving an
award in excess of the final offer of the condemnor, the court shall award

necessary expenses of litigation to the condemnee. Otherwise, each party
bears that party's own costs and attorney fees. If the condemnee receives
an award in excess of the last amount offered by the condemnor, then the
condemnor must pay the necessary expenses of litigation.
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What Are the Necessary Expenses of Litigation? >

Necessary expenses of litigation, as authorized by 70-30-305, MCA, means
reasonable and necessary attorney fees, expert witness fees, exhibit costs,
and court costs.

Reasonable and necessary attorney fees are the customary hourly rates for

an attorney's services in the county in which the trial is held. Reasonable
and necessary attorney fees must be computed on an hourly basis and
may not be computed on the basis of any contingent fee contract.

Reasonable and necessary expert witness fees may not exceed the

customary rate for the services of a witness of that expertise in the county
in which the trial is held.
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COMPENSATION

When and how is the payment of compensation |
made?

Payment may be made to the condemnee, or the money may be deposited
in court for the condemnee and may be distributed pursuant to the
assessment or judgment. However, at the option of the condemnee,
payments may also be made:

= on an annual basis, using the installment contract method; or

= by means of a land exchange between the condemnee and
condemnor, if other land is reasonably available and the condemnor
consents. A land exchange may occur if the land to be provided by the
condemnor in the exchange is of equal or greater value than the land
being condemned.

if the money is not paid or deposited, the condemnee may file suit against
the condemnor in court as in civil cases. If the money cannot be obtained
through these court proceedings, the court, upon a showing to that effect,
shall set aside and annuf the entire proceedings and restore possession of
the property to the condemnee if the condemnor has taken possession.

When a taking is for the purpose of a railroad, the condemnation
commissioners must assess the amount of compensation required for the
building of adequate fences and cattle guards. In a proceeding for
condemnation for a railroad, the condemnor shall, within 30 days after
final judgment, pay the sum of money assessed for building the fences and
cattle guards. The condemnor may, at the time of or before the payment,
elect to build any required fences and cattie guards as outlined in 70-30-
301, MCA.
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When is a bond necessary?

If a railroad is the public use for which property was taken, a condemnor
who elects to build the required fences and cattle guards shali execute to
the condemnee a bond, with sureties to be approved by the court, in an
amount double the assessed cost of the fences and cattle guards. The bond
must be conditioned upon building the fences and cattle guards within 8
 months from the time the railroad is built on the land taken. If the bond is
given, the condemnor is not required to pay the cost of the fences and
cattle guards through compensation. In an action on the bond, the
condemnee may recover reasonable attorney fees.

What is current fair market value?

Current fair market value is the price that would be agreed to by a willing
and informed seller and buyer, taking into consideration but not limited to

the following factors:

=> the highest and best reasonably available use and its value for such
use, provided current use may not be presumed to be the highest and

best use;

=> theé machinery, equipment, and fixtures forming part of the real estate
taken; and '

=> any other relevant factors as to which evidence is offered.
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FINAL CONDEMNATION

What is a final order of condemnation?

The final order of condemnation is issued by the court and serves the
purpose of transferring the subject property into the name of the
condemnor.

When payments have been made and the bond, if appropriate, has been
given, the court shall make a final order of condemnation. The order must
describe the property condemned, the purposes of the condemnation, and
any appropriate payment for damages to the property that is actually
taken as well as to any remaining parcel of property that may be adversely
affected by the taking. The condemnor may take property only for the
public use specified in the condemnation order. The condemnation order
can also spell out rights and duties concerning mitigation measures,
access, etc.

A copy of the order must be filed in the office of the county clerk and
recorder, and upon filing, the property described in the order vests in the
condemnor for the purposes specified in the order.

If the award of the commissioners is appealed, the court makes the final
order of condemnation after the jury’s decision on the award.

Can the final order ofv condemnation
be appealed?

Any party interested in the proceedings can appeal to the Montana
Supreme Court from any finding or judgment made or rendered under Title
70, chapter 30, MCA, as in other cases.
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Does an appeal to the Supreme Court prohibit
further proceedings?

An appeal to the Supreme Court does not prohibit any further proceedings
under Title 70, chapter 30, MCA, except that the District Court, on motion
by a party to the proceedings or the judge, may stop the proceedings for a
period of time and under conditions that the court considers proper.
However, depending upon the issue appealed, the condemnor would be at
risk for proceeding on a project.

When can the condemnor take possession of the
condemned property?

The condemnor can make application to the court, at any time after the
filing of the preliminary condemnation order and while the court retains
jurisdiction, to take possession of the subject property. The court may
make an order that the condemnor is authorized:

» if already in possession of the property of the condemnee that is
sought to be taken, to continue in possession; or

» if not in possession, to take possession of the property and use the
property during the pendency and until the final conclusion of the
proceedings and litigation and all actions and proceedings against the
condemnee on account of the possession are halted until that time.

However, before the condemnor can take possession of the property, the
condemnor must pay into court the amount of compensation claimed by
the condemnee in the condemnee’s statement of claim of just
compensation.

if the condemnee fails to file a statement of claim of just compensation
within the 30 days allowed by law, the condemnor may obtain an order for
possession. The possession is subject to the condition that a condemnor's
payment into court must be made within 10 days of receipt of the
condemnee's statement of claim.
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When an appeal is taken by the condemnee, the court may require the
condemnor, before continuing or taking possession, in addition to paying
into court the amount assessed, to give a bond or undertaking. The bond
or undertaking must have sufficient sureties approved by the court in an
amount that the court may direct. The bond must be conditioned to pay
the condemnee any additional damages and costs above the amount
assessed, which is finally determined as the amount that the condemnee is
entitled to for the taking of the property. The bond or undertaking must
also be sufficient to compensate for all damages that the condemnee may
sustain if for any cause the property is not finally taken for public use.

The amount assessed by the commissioners or by the jury on appeal is
considered, unless reassessed or changed in further proceedings, as just
compensation for the property taken.

The condemnor may pay into court either the amount claimed in the
answer or the amount assessed, or the condemnor may give security in the
form of a bond or undertaking. The condemnor may not be prevented
from appealing from the assessment. [f the condemnor chooses to appeal
the assessment, the condemnor may do so as if money had not been
deposited or security had not been given.

If money is deposited, the condemnee may withdraw money from the
amount deposited so long as the condemnor is in possession of the
property and there is no dispute as to the ownership of the property. The
amount that may be withdrawn is subject to special requirements that are
discussed below. A withdrawal or request for withdrawal does not affect
the condemnee's right to appeal from the amount of compensation.
However, if the amount of compensation is reduced below the amount
withdrawn, the condemnee must repay the difference plus interest. If the
commissioners' award is appealed to a jury, the jury may award any
amount that it considers appropriate fair market value.

The court may not order the delivery to any condemnee of more than 75%
of the money deposited on the condemnee's account except upon posting
of bond by the condemnee equal to the amount in excess of 75%. The
bond must include sureties to be approved by the court to repay to the

36




condemnor amounts withdrawn that are in excess of the condemnee's
final award in the proceedings.

Is there a limit on property owner liability?

A condemnee or a condemnee's successor in interest is not liable for
damages that result from the construction, use, or maintenance of a
project on property in which the condemnee or successor in interest has
an interest unless the negligence or intentional conduct of the condemnee
or the successor in interest is a cause of the damages.

If a condemnee or condemnee's successor in interest is found to be liable
because of intentional conduct or negligence that caused the damages, the
condemnee or successor in interest is liable only for that portion of the
damages that the condemnee or successor in interest caused.

The project owner or operator is liable for costs and attorney fees if the
condemnee or condemnee's successor in interest is joined in an action for
damages that are alleged to result from the construction, use, or
maintenance of a project on property in which the condemnee or
successor in interest has an interest. The project owner or operator is not
responsible for costs and attorney fees if the condemnee or condemnee's
successor in interest is found liable for damages as a result of the
condemnee's or successor in interest’s negligence or intentional conduct.

Who controls weeds on condemned property?

The condemnor, upon taking possession of the land, is responsible for the
control and destruction of noxious weeds on the land until natural grasses
have taken over the property and noxious weeds have ceased to exist.

What about taxes on property taken?

The condemnor must be assessed the condemnor's prorated share of taxes
for the [and being taken as of the date of possession or summons,
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whichever occurs first. The condemnor must be assessed for all taxes
accruing after the date of possession or summons, whichever occurs first.
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ABANDONMENT OF USE

What happens if the public use is abandoned?

Whenever a person whao has acquired a real property interest for a public
use, whether by right of eminent domain or otherwise, abandons the
public use and places the property interest for sale, the seller may sell the
interest to the highest bidder at public auction.

The seller shall publish notice of the public sale in a newspaper published
in the county in which the real property is located once a week for 4
successive weeks. The sale must be held in the county where the real
property is located. The notice of sale must cantain the information

required by law.

The owner from whom the real property interest was originally acquired or
the owner's successor in interest must be notified of the sale by the seller
by certified mail. The original owner or successor in interest has a 30-day
option from the date of a sale provided for in 70-30-321, MCA, to purchase
the interest by offering an amount of money equal to the highest bid
received for the interest at the sale. If more than one person claims an
equal entitlement, the option may not be exercised.

If bids are not received by the seiler and the optionholder indicates in
writing to the seller that the optionholder wishes to exercise the option,
the seller shall have the real property interest appraised and sell the
interest at that price to the optionholder.

What if the interest is not a fee simple interest?

When an interest other than a fee simple interest in property, such as a
lease, is abandoned or the purpose for which it was acquired is
terminated, the property reverts to the original owner or the original
owner's successor in interest.
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CONCLUSION

Eminent domain is essential to the independent existence of the nation
and its sovereign states. It is through eminent domain that the state
ensures that it can provide for the needs of its citizens, such as
transportation corridors. Montana's eminent domain laws have evolved
since the first laws relating to eminent domain in Montana were passed in
1877. It has taken years for the laws to become what they are today. As
the needs of Montana's citizens have changed, the Legislature has made
deliberate efforts to address these needs and structure the eminent
domain laws accordingly. Because of increased exposure and concern, the
56 Legislature of the State of Montana established the study committee
that developed this handbook. '

This handbook is an overview of Montana's eminent domain laws. There
are volumes of court cases establishing precedent and providing a better
understanding of the court's interpretation of the statutes. A majority of
land acquisitions for projects that could use the power of eminent domain
“are handled through private negotiations. It has been the Eminent Domain
Subcommittee's feeling that it is not the place of the state or the
Legislature to limit or impede these private negotiations. The
Subcommittee felt it was important that landowners understand, as stated
in its draft recommendations, that "the landowner has the responsibility
and legal recourse to negotiate a settlement and mitigation measures”.

Some issues that have been discussed with regard to eminent domain do
not relate directly to eminent domain, but rather to potential impacts of
projects that can use the power of eminent domain to acquire property.
One example is mitigation measures. Mitigation measures are not
addressed in the eminent domain statutes themselves. It is recommended
that landowners who are concerned about mitigation measures work with
the regulatory entity that grants permits and any mitigation measures
associated with those permits to ensure that their concerns are adequately
addressed. The landowner may aiso negotiate to include mitigation
measures related to various phases of the project in the contract or
settlement agreement. '
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It was the intention of the Eminent Domain Subcommittee of the EQC that
this handbook be a stepping stone to better understanding of Montana's
eminent domain law.
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GLOSSARY

This handbook and these glossary terms should not be used as legal
references. This handbook was developed to serve solely as an
educational tool. When in doubt, always refer to the statutes (Title 70,
chapter 30, MCA) or case law or seek legal counsel.

Glossary definitions obtained from the following sources:
e Black's Law Dictionary, Special Deluxe, Fifth Edition, West
Publishing Company, 1979.
o Dictionary of Selected Legal Terms, Margaret C. Jasper, Oceana

Publications, Inc., 1996.
s Law Dictionary for Laymen, John Cotton Howell, Citizens Law

Library, Inc., 1980

Award -- To grant, concede, or adjudge to. To give or assign by judicial
determination after careful weighing of evidence. Thus, a jury awards

damages.

Bond -- In law, any written and sealed obligation, especially one requiring
payment of a stipulated amount of money on or before a given date. A
sum of money paid as bail or surety.

Cause of action - The factual basis for bringing a lawsuit. The basis upon
which a right to judicial relief is claimed. It is the right a party has to
institute a judicial proceeding. In common terms a cause of action is
frequently referred to as an action, suit, cause, proceeding, or lawsuit.

Complaint -- The first pleading on the part of the plaintiff in a civil action.
Its purpose is to give the defendant information of all material facts on

which the plaintiff relies to support his demand or case.

Condemnee -- An entity whose property has been taken or is being taken
through the use of eminent domain.
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Condemnor -- An entity who has been granted the right to use the bower
of eminent domain to take private property for public use.

Current fair market value -- The amount at which property would change
hands between a willing buyer and a willing seller, neither being under any
compulsion to buy or sell and both having reasonable knowledge of the
relevant facts. The price in cash, or its equivalent, that the property would
have brought at the time of taking, considering its highest and most
profitable use, if at that time it was offered for sale in the open market, in
competition with other similar properties at or near the location of the
property taken, with a reasonable time allowed to find a purchaser.

Due process of law -- Law in its regular course of administration through
courts of law.

Easement -- The right to use or control the use of another's land. A right in
the owner of one parcel of land, by reason of such ownership, to use the
land of another for a special purpose not inconsistent with the general
property in the owner. An example of an easement would be a right-of-
way.

Eminent domain -- The power of the state or its designated agents to take
private property for a public use.

Estate(s) -- The degree, quantity, nature, and extent of interest that a
person has in real and personal property.

Evidence -- Any type of proof or probative matter legally presented at the
trial of an issue, by the act of the parties and through the medium of
witnesses, records, documents, exhibits, concrete objects, etc., for the
purposeé of inducing belief in the minds of the court or jury as to each
party's contention.

Fee simple -- An absolute or fee simple estate is one in which the owner is
entitled to the entire property, with unconditional power of disposition
during the owner's life, and descending to the owner's heirs and legal
representatives upon the owner's death. This estate is unlimited as to
duration, disposition, and descendibility.
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Final judgment -~ A judgment that finally disposes of rights of parties,
either involving the entire controversy or some definite and separate
branch of the controversy. Judgment is considered "final" only if it
determines the rights of the parties and disposes of all the issues involved
so that no future action by the court will be necessary in order to settle
and determine the controversy.

Final order of condemnation -- The order that terminates the litigation
between the parties and merits of the case and leaves nothing to be done
but to enforce what has been determined by the court.

Inherent powers -- An authority possessed without its being derived from
another. A right, ability, or faculty of doing a thing, without receiving that
right, ability, or facuity from another. Powers originating from the nature

of government.
Intentional acts -- Something done purposely as opposed to negligently.

Interest in real property -- The most general term that can be employed to
denote aright, claim, title, or legal share in property. '

Jury -- A group of individuals summoned to decide the facts in issue in a
lawsuit. A certain number of men and women selected according to law
and sworn to inquire of certain matters of fact and declare the truth upon
evidence presented to them.

Just compensation -- Compensation that is fair to both the owner and the
public when property is taken for public use through condemnation.
Consideration is taken of such criteria as the cost of reproducing the
property, its market value, and the resulting damage to the remaining
property of the owner, ‘

Leasehold -- An estate in property held under a lease.

Mitigation measures - The actions or stepé that must be taken for the
alleviation, reduction, abatement, or diminution of an impact.

44




Montana Code Annotated — A compifation of Montana's statutes
organized by subject matter and application.

Negligence -- The failure to exercise the degree of care that a reasonable
person would exercise given the same circumstances. '

Parcel -- A piece of real property the description of which is formally set
forth in a conveyance, including the boundaries, in order to allow its easy
identification.

Preliminary condemnation order -- An order issued by the court sitting
without a jury after reviewing the condemnation complaint and hearing
evidence in the preliminary hearing allowing condemnation to proceed
based upon a finding that the public interest requires the taking of the
specific property.

Preponderance of the evidence -- Evidence that is of greater weight or
more convincing than the evidence that is offered in opposition to it.
Evidence that as a whole shows that the fact sought to be proved is more
probable than not. '

Proceeding -- In a general sense, the form and manner of conducting
business before a court or judicial officer.

Real property -- Land and generally whatever is erected or growing upon
or affixed to the land. Property that passes to the owner's heir on the
death of the owner.

Right of entry -- The right of taking or resuming possession of land by
entering on it in a peaceable manner. With regard to eminent domain,
right of entry refers to the right of the condemnor to enter upon the land
to conduct maintenance, project improvements, etc.

Right-of-way -- As used with reference to eminent domain, the right to
pass over another's land. It is only an easement, and the grantee acquires
only the right to a reasonable and usual enjoyment of the right-of-way
with the owner of the property still retaining the rights and benefits of
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ownership consistent with the easement. When it is the result of a
contract, its extent and the mode of use is regulated by the contract.

Rights in land -- Rights associated with the type of interest held.

Sovereign -- A person, body, or state in which independent and supreme
authority is vested.

Successor in interest -- One who follows another in ownership or control
of property. In order to be a "successor in interest”, a party must continue
to retain the same rights as the original owner without change in
ownership.

Summons -- A written Instrument used to commence a civil action or
special proceeding. It is a means of acquiring jurisdiction over a party.

Survey -- To survey land is to ascertain corners, boundaries, and divisions,
with distances and directions, and not necessarily to compute areas
included within defined boundaries. The term can also mean to appraise as

to value or condition.

Takings -- The transfer of possession, dominion, or control without just
compensation.

Trial -~ The judicial procedure whereby disputes are determined based on
the presentation of issues of law and fact. Issues of fact are decided by the
trier of fact, either the judge or jury, and issues of law are decided by the
judge.

Undertaking -- A promise, engagement, or stipulation.
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INFORMATION RESOURCES

In an effort to make information on eminent domain more available, a list
of information resources is provided below. Please refer to the resources
outlined below if you have questions on eminent domain in general or on a
specific project.

Written Resources

MONTANA CODE ANNOTATED
Title 70, chapter 30

NICHOLS ON EMINENT DOMAIN, Revised 3 Ed., . Sackman, 1999.

Agency Resources

STATE AGENCIES
Eminent domain laws
Environmental Quality Council --- (406} 444-3742

Issues regarding school trust lands
Montana Department of Natural Resources and Conservation ---

(406) 444-2074

Issues regarding state highway or road projects
Montana Department of Transportation --- {406) 444-6090

Issues regarding compliance and enforcement on private lands
Montana Department of Environmental Quality --- (406) 444-2544

FEDERAL AGENCIES .
United States Department of Interior, Bureau of Land Management
Montana State Office (Billings) --- (406} 896-5000
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United States Department of Agriculture, Forest Service
Regional Office (Missoula) --- {406) 329-3511
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SENATE BILL NO. 120
PUBLICATION REQUIREMENTS

Environmental Quality Council Members

1999-2000
House Members - Senate Members
Representative Paul Clark Senator Mack Cole*
Representative Monica Lindeen* Senator William Crismore, Chair
Representative Doug Mood Senator Bea McCarthy
Representative Bill Tash* Senator Ken Mesaros
Representative Cindy Younkin Senator Barry "Spook" Stang*
Representative Kim Gillan, Vice Senator Jon Tester

Chair

Public Members
Mr. Tom Ebzery*
Ms. Julia Page*
Mr. Jerry Sorensen™
Mr. Howard F. Strause

Law, Justice, and Indian Affairs Committee Members on
Eminent Domain Subcommittee
1999-2000

Representative Gail Gutsche®*
Representative Dan McGee*
Representative Jim Shockley*

*Eminent Domain Subcommittee members
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Environmental Quality Council Members
2011-2012

Before the close of each legislative session, the House and Senate
leadership appoint lawmakers to interim committees. EQC members can
serve up to three 2-year terms, if reappointed by leadership. New
members must be appointed before the 50th legislative day in accordance

with 5-16-101, MCA.*

MONTANA SENATE

Sen. John Brenden

P.O.Box 970

Scobey, MIT 59263-0970
(406) 783-8394
senatorbrenden@gmail.com
First term

Sen. Bradley Maxon Hamlett
P.0.Box 49

Cascade, MT 59421-0049

(406) 799-5885
wranglergallery@hotmail.com
Second term '

Sen. Jim Keane, Presiding Officer
2131 Wall St.

Butte, MT 59701-5527

(406) 723-8378

Second term

Sen. Rick Ripley

8920 MT Highway 200
Wolf Creek, MT 59648-8639
(406) 562-3502

Second term

Sen. Chas Vincent

34 Paul Bunyan Lane
Libby, MT 59923-7990
(406) 293-1575
cwvincent@hotmail.com
Third term

Sen. Gene Vuckovich

1205 West 3rd St.
Anaconda, MT 59711-1801
(406) 563-2313
mt.sd43@gmail.com

First term




MONTANA HOUSE OF REPRESENTATIVES

Rep. Duane Ankney, Vice
Presiding Officer

P.O. Box 2138

Colstrip, MT 59323-2138
(406) 740-0629

goodwind1l.duane@gmail.com

First term

Rep. Jerry Bennett
784 Taylor Rd.

Libby, MT 59923-8458
{406) 293-7012
jbenhdl@hotmail.com
First term

Rep. Bill McChesney

316 Missouri Ave.

Miles City, MT 59301-4140
(406) 853-2826
macwilly66@msn.com
First term

Rep. Michele Reinhart

P.O. Box 5945

Missoula, MT 59806-5945
{406) 360-4762
michelereinhart@gmail.com
First term

Rep. Cary Smith

5522 Billy Casper Dr.
Billings, MT 59106-1029
(406) 698-9307
cary@bresnan.net
Second term

Rep. Kathleen Williams
P.O. Box 548
Bozeman, MT 59771-0548

. (406) 570-1917"

kathieenhd65@bresnan.net
First term

PUBLIC MEMBERS

I

Mr. Dexter Busby

Montana Refining Co.

1900 10th St. NE |
Great Falls, MT 59404

(406) 454-9841
dbusby@montarefining.com
First term

Ms. Diane Conradi

P.O. Box 1424

Whitefish, MT 59937
(406) 863-9681
diane@landwaterlaw.com
Third term

© Ms. Mary Fitzpatrick

631 Clark Ave.
Billings, MT 59101
(406) 252-3851
stardust@usadig.com
Second term

Mr. John Youngberg

502 South 19th Ste. 104
Bozeman, Montana,‘59718
(406) 587-3153
johny@mfbf.org

First term



GOVERNOR'S REPRESENTATIVE

Mr. Mike Volesky
P.0C. Box 200801
Helena, MT 59620-0801
(406) 444-3111
mvolesky@mt.gov

Legislative Environmental Policy Office Staff

Joe Kolman, Legislative Environmental Policy Analyst; Helen
Thigpen, Attorney; Jason Mohr, Resource Policy Analyst; Sonja
Nowakowski, Resource Policy Analyst; Hope Stockwell, Resource
Policy Analyst; Maureen Theisen, Research and Publications;
Kevin McCue, Legislative Secretary.

* This information is included in order to comply with Senate Bill
No. 120 {Chapter 236, Laws of 2011).
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