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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF. THE -

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO, )
) Case No. CR-MD-2012-5979
Plaintiff, ) :
) MEMORANDUM IN SUPPORT
vs. ) OF MOTION TO SUPPRESS
)
NICOLE CANNON, )
)
Defendant. )
)

Defendant NICOLE CANNON, by and through her attomey of record, Douglas Nelson of
the Roark Law Firm, and hereby submits the following Memorandum in support of her Motion to
Suppress, pursuant to Rule 12(b) of the Idaho Criminal Rules.

1. FACTS

On. April 19, 2012 at approximately 11:00 PM Officer Furniss of the Boise City Police
Department noticed & vehicle traveling westbound on 184 gﬁ around & corner. In so doing, the
vehicles passenger side tires crossed over the white painted line on the right side of the road..
This line is sometimes referred to as the “fog™ line. After traveling some distance, officer
Furniss again noticed the vehicle cxoss over the fog line in approximately the sarme manner as the

first time. Officer Furniss stopped the vehicle and identified Nicole Cannon as the driver. After
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L '-'copd.ﬁcﬁng field sobriety tests Ms. Cannon was a::rcstcd fordnvmg .‘]Jnd;‘é'r_i.‘-.the .influence of . .-
" “alcohol, ' . CE .
2. LAW |
“ A defendant attempting to suppress ewdmce obtained from a.
search must come forward with evidence sufficient to.show there
was a Fourth Amendment search, he has standing to challenge the
search, and the search was illegal.- - See State v. Bottelson, 102
Idaho 90, 92, 625, P.2d 1093, 1095 (1981). When the defendant
challenges the legality of a search based upon the absence of a
search warrant, the burden then shifts 1o the State to prove the
legality of the search. Id. (“once the search is shown to have been
made without a warrant, the search is desmed to be ‘per se
unreasonable,” and the burden shifts to the state to show that the
search was pursuant to ohe of the exceptions to the warrant
requirement™); State v. Cook, 106 Idaho 209, 214, 677 P.2d 522,
527 (Ct. App. 1984).”
State v. Holland, 135 Tdabo 159, 162 15 P.3d 1167, 1170 (2000).
A traffic stop by an officer constitutes a seizure of the vehicle’s oceupants and implicates
the Fourth Amendment’s prohibition against umreasonable searches and seizures. Delaware v.
Prouse, 440 U.S. 648, 653, 99 8.Ct. 1391, 1395, 59 LEA.2d 660, 667 (1979); State v. Brumfield,
136 Idaho 913 (Ct. App. 2002); State v. Atkinson, 128 Idaho 559, 561, 916 P.2d 1284, 1286 (Ct.
App. 1996). Under the Fourth Amendment, an officer may stop a vehicle to investigate possible
criminal behavior if there is a reasonable and articulable- suspicion that the vehicle is being driven
contrary to traffic laws. United States v. Cortez, 449 US. 411, 417 (1981); State v. Flowers, 131
Idaho 205, 208, 953 P.2d 645, 648 (Ct. App. 1998). The reasonableness of the suspicion must be
evaluated upon the totality of the circumstances at the time of the stop. Stafe v. Ferreira, 133 Idaho
474, 483, 988 P.2d 700, 709 (Ct. App. 1999). The reasonable suspicion standard requires less than
probable cause but more than mere speculation or instinct on the part of the officer. Id. An officer

may draw reasonable inferences from the facts in his or her possession, and those inferences may be
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drawn from the officer’s expmenc&and law enforacmenx training. State v. Montague, 114 Idaho S e
319, 321, 756 P.2d 1083, 1085 5 (Ct App. 1988) ' ' |
The police oﬁ'icer 8 snsplclon must be premised upon specific articulable facts .and the .'*: e
rational mferences draWn ﬁom mosefacts Teﬂy W Oluo 392 U.8. 1, 30, 88 S.Ct.- 1868, 1884, 20. ‘
'LBd.Zd 889 911 (1968), State " Gallegos, 120 Idaho 894, 896—97 821 P.24 949 951-52 (1991) :
Suspicion wﬂl not be found to be _]us‘aﬁed 1f the conduct observed by the officer fell within the

broad range of what can be described as normal driving behavior, Atkinson, 128 ldaho at 561, 916
P.2d at 1286.

3. DISCUSSION
"Thetrafﬁc stop in this case was conducted without the presence or existence of a warrant.
This arrest constituted a warrantiess “seizure” under Fourth Amendment law.

The burden automatically shifis to the government, to prove that the seizure and amrest were
legal and made pursuant to an exception to the warrant requirement. Therefore, the government
must prove that Nicole violated the law when she crossed over a solid white line.

In the recent case of Swate v. Gregory Harris, Ada County Case #CR-MD-2011-0008584
(decided March 14", 2012), Judge Thomas P. Watkins discusses, in an opinion grammg the
defendant’s motion o suppress evidence, whether there is any prohibition against crossing white
lines on roadways. There he concluded that Ydaho has chosen not to make crossing over the fog

line unlawful. See page 3 and 4 of the opinion, which is attached hereto foxr the Court’s

convenience.
Accordingly, Nicole violated no clear “rule of the road” with her driving. -Therefore, the
police officer lacked reasonable articulable suspicion that Nicole violated traffic laws or committed

a driving offense of any type. Under clear Fourth Amendment jurisprudence, discussed herein
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.. e gbave, ﬂ:uslack .of ‘reasonable. articulable suspicion renders the: ,waxrantlbss,f;stop-.ahd‘sei'z'mé«; -

mconstitunonal Any evidence or information obtained as a result thereaf, sbould ‘be held. E

" inadmissibles -+ v vl
Doctnne of Lemty

'.: . Addmonally m situations where the law is relatively unclear, Courts are reqmred to apply .
~ the doomne of lemty, which requites courts fo construe criminal statues in favor of the accused.
AState v, Wees, 138 Idaho 119, 124, 58 P.3d 103, 108 (Ct. App.2002); State v. Dewey, 131 Idaho.
846, 848, 965 P.2d 206, 208 (Ct. App.1998). In this situation, the doctrine of lenity lends further
support to the Defendant’s Motion to Suppress.

4. CONCLUSION
Based upon the above and foregoing, Defendant Nicole Cannon’s Motion to Suppress
should be granted. All evidence and information obtained as the result of the unconstitutional stop

and seizure of the Defendant’s Vehicle on Apnl 19, 2012 should be suppressed and ruled

" inadmissible at the trial of this matter.

DATED this day of May, 2012.
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[FICATE OF MAILING _ -
I H_EREBY CERTIFYthannﬂze l{day ofMay, 2012, I served a true and correctcoPy
of the within and foregomg document upon the attomey(s) naged below in the manneér noted:
Boise C1ty Prosecuting AItOmey B - |

P.0O. Box 500
Boise, Idabo 83701-0050

By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Hailey, 1daho.
By hand delivering copies of the same to the office of the attorney(s).

o By telecopying copies of same to said attomey(s) at the telecopier number(s): 208-
384-4454

AR ,...a_}\.)\:w

DOUGLAS NELSON
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IN THE DISTRICY COURT OF ‘THE FOURTH JUDICIAL

STATE le IDAHO,

V. l

GREGOI%.Y HARRIS,
Défeadiat,

IDAHO, IN AND FOR THE COUNTY OF ATlh

obtairied a;fcer a Meridian Police officer stopped his car for an
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DISTRIQT OF THE STATE OF

. ThismattercamcbefomtheCOthdefendam-; ?"smoﬁuntoéuppmssevidence

leged triffic violation. The court

) ' .
heard testimony from witnesses and arguments from counsel, |and the) matter was taken under

i
advisemecut,

o

i
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FINDINGS OF FACT ° i

on psi:xol in the city of Meridian, travelling northbound on ‘an Stridet. She obsGrvcd a red a

Pontiac a.lso travelIing norﬂabmmd. There Were. no othervehldgs in thelprea. The Poritiac was & m L

2 dbmgnatcd befi-hand tum lane, indicated by white furn arméts, and  sofid,white line'ori the

t«hamik side of the lane. Asthe Pontiac approached the mtm&ecnon .Broat_;’tway,"-it signaleda
mmhierigm, and theq changed Janes, approximately 20- 39?yardsf1
carthmpmceedednorthboundeann, malancdemgxmed forsuch“traval.. Upoen seeing the
Pontiac changc lanes, Off. Urie made a-traffic stop. Harris was the drivgr of the Pontiac. He was

m the intersection: The

evauuzaﬂjrmnthroughaba&eryafﬁeldsobnctytwts,m}atersuhn tted td a breath test that

was gbov{e ‘the legal limit. Harris was then arrested for Driving Under #hﬂm in violatien
of o Gode Section 18-8004, T

| ? ANALYSIS
H;Ins argues that Off Urie lacked the lqgal basis up(rm Whiaté a traffic stop could be

¢

lawhidly *pnade, and therefors amy evidence obtained aftet [that sthp must be supprossed,

specrﬁcaély Hartis claims that no law prohibits him fmmch;mgingmes when the lanes are
maﬂ;.edwflﬂlasohdwhuehne "

Uﬁder the Fourth Amendment, an officer may stop a vehiclg to ’in;fesﬁgate possible
cnmxﬁal?ehavmrlftbarexs a reasonsble znd asticulable suspa cion 1 thﬁzvehicleisbeing
dnvencoﬁtrarytotraﬁiclaws United States v, Corte, 449Us A1,
95, 66 LBd_zd 621, 628-29, (1981); State v. Flowers, 131 Idéi\o 205,208, 953 P.2d 645, 648
(CtApy. 1998). The reasonsbieness of the suspicion must bei evaluami upon the totality of the

~cmpsta?pes at the time of the stop. State v Ferreira, 133 m@m 474|483, 988 P.2d 700, 709

117, 161 S.Ct. 690, 694-

: Thefacmmnotmdlspmc Intheearlymommghom‘sofmnekL 2011, ofﬁcﬁﬁﬁéﬁgg e
i
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(Ct.App.11999). The reasonable suspicion standard Yequires lLss

than meré spcouiauo:l or msunct an the part of the officer; Id An offfe; maydraw Ieasonable .

, mferences ftmn ﬂ:lﬁ faﬁfs m]:us or her possession,: and those &femc* my be ﬁrawn fmmthe )
officer™s f:xpenmandlaw enfomemenlttammg tate v, | 114.3[&3.50 319, -32'1‘, 7é6
P 2“‘103}3 1085 {Ct.App. 1988). Suspicion will ndt be forhy

1o

! justified if the conduct
observed, 1by the officer fell withiin the broad range of what o be -qaftjbed;as'maz driving
behavxor.u Atiduson, 128 Jdsho at 561, 916 P-2d at 1286. Thé commibsion 6f a raffio offense

gives lavd enforcement the }cgai cause to stop & vehicle, ’Smﬂa v, Schitidt, 121 Idaho 381, 383,
825 F2d1104, 106 (Cr.App.1992) ' '
i

Télcstatcarguesthatthcstopwaslawﬁﬂ,andpointstdé qﬁatutesforsupporn First,
fbestatcclalmstbaiHarnswolatedldahoCods“Secﬁon49 01 by|failing:to obey a traffic
control dbvme, namely the Jeft-tum only arrows that were
state«argucstha:bychangmg Tanes 50 close 1o the utersection, Heggis violated 1.C. 49-808,
which requires hat all tums on « highway ‘be made with sonalle |fafety. Lastly, the statc
arguesth‘ztonecamotcrossasohdwhmhmwcnlfa ; signiismé;de. It is this last

argumemiwinch divects the court’s analysis,

on jthe roadway. Next, the

gmdance, the court looks 1o the Federa] Highway Aﬁm:mstrsiih | o Uniforta Traffic

Nothmg in the Idalio Code- addresses what a solid White m’l tmly designates. For
cmz ﬂmces," or MUTCD., Secfion 3B.04 of MUTCD sy the highway department should

use asméle white line to “discourage” crossing the lane line dnda do whm: line to prohibit
orossmgft. 'Ihemmualcxplamsthatasmglcsohdwhnebnézsused a veriety of lines that
drivers shbuldbe dJscom-aged from crossing in “normal” situaqonsbut ich drivers do need to

!
Cross m sbme situations, An example is the “edge line” — the:ﬁns scparates the rightmost

| i :

|

i

1w

probable cause but more
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1

travel Lok from the shoulder, The gl sclid whitelmo s

but does| ot prohibit it becsiase if is obviously desizable amil

. mﬁmuond such as an emergenoy. stop. The manual notes, h,"

des:gnq_bedtum.iane which is bonnded by a solid white Ting} that driber cannot change lanes,
: gt can find no support for this
propasitian, Theldaholegislam:ehasnotpmvidedamc‘ that effect, nor is support found

mtheM;UTCD Nor does this proposition find supportms‘odmmqh sense. Oftep times, a
desxgnateﬂtm-n]anelsthelancthatadnvarmmmedmemek:ﬁhennfmkingémbmciﬁs
the closest lane of travel available. It would make little sexi§e to fing] that a driver could not

‘: reqxﬁ%thedﬁvertomakeﬂﬁs

{
fawiiflly éignalalanechangetoge't out of that lane, and j
farp. Ihe{com‘t:ﬁndsthatHamsdld not violate 1.C. 49-801.

T]fre state’s next argument is that Harris violated L.C. 49-808(14;-, which provides that mo
person shall tutn a vehicle onto a highway or move a vehicl Tight of|left ug'xm a highway or

merge onto or exit from a highway unless and unti] themoveﬁwnt canﬁemade with reasonable

safetynﬂrWIthOMvaganappmpmicmgnaL IhestuecMsthzt
} .
changeseclosetofhcmtersemon,madzaunmngm f

Howwerfthas argument ignorasthecirCUmstancesthatexiste@ et the time Harris made this jane
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in thc ardla_' She also tesﬁﬁcd thﬂ-tSh.e did not recau ﬂlﬂtHﬂI‘;ﬁEfaﬂed bD sig:althisﬁfm, :Gi_-;’-c.n, T e
the time ‘?f day and the lack of any: ofher traffic, the court ﬁnd& ‘that Haris made fhe latie change " ¢
o am‘i“bly safe mapner, and with the appropriate furn mgmﬂ, and thbrefore he did nof viele <

LC. 49—8@8

| The state 210 eges. the oot to review the relevant ﬁtandaxd'prpﬁcablc to'this traffic” 71
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stap; thai the officer had reasonable, aruculable suspicion *df Lriminal béEavior, rather thap
“pmbablq cause.” The courtis mmdful of fhis standard, and béheves that it is the legad standard
that i to }be apphr:d, but this does not help the state's position,; Off. Uhe witnessed no violation

nfstate oklocallaw nordoes&nssmglemstanceofalawﬁﬂlanechﬁngepmvldethebam of +

wasonabib suspicion that crimingl sctivity was afoot. Of Una did jpot nbserve 4 pattern of

lawful, yét suspicious activity, such as a series of wesving withi

alaﬂaorﬂielike,thatwould

provide the lawful basis for the stop. Given the above, the co ﬁndsl that Oﬂ?. Urie lacked the

ncoes’saxy reasonsble suspicion upon which 1o stop Hargis I

:car &xid therefore all evidence

obtained ifter that stop must be suppressed. Accordmgly, Hatis's mohon t0 suppmss is hereby

GRAN'IED.
DA'IED This 11™ day of March, 2012,
{ -
»7 ;
THOMAS P. WA S
Magistrate Judge

wel, |




