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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

Lonny E. Baleyet al,

Plaintiffs,
V.

United States,
Defendant,
and

Pacific Coast Federation of
Fishermen’s Associations,

Defendant-Intervenor.

John Anderson Farms, Inetal,
Plaintiffs,
V.
United States,

Defendant.
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INTEREST OF AMICUS AS HOLDERS OF A WATER RIGHT SENIOR TO
PLAINTIFFS’ ALLEGED RIGHT !

The amicus curiae Klamath Tribes (“Tribesife a federally recognized Indian tribe,
whose “time immemorial” water rights are sertim@ll other water rights in the Upper Klamath
Basin, including the water rights for the Unit8tates Bureau of Reclamation’s Klamath
Irrigation Project (“Klamath Projectr “Project”), in which Plainffs assert an interest as the
basis for their takings claimJnited States v. Adgii723 F.2d 1394, 1414 (9th Cir. 1983);
Klamath Water Users Protective Ass’'n v. Patters2iv F.3d 1206, 1214 (9th Cir. 2000);
Kandra v. United State445 F. Supp. 2d 1192, 1204 (D. Or. 2001).

Plaintiffs improperly seek compensation fdegkd interference with their junior water
rights’ in 2001 without having shown that the T senior water rigltwere satisfied, an
outcome that would eviscerate the meaning ancevafiihe Tribes’ senior water rights and turn
the prior appropriation systeaf water rights on its head.

Il. ARGUMENT

In their Posttrial Brief, Plaintiffs continue treat the senior tribal water rights as
irrelevant. But under the pri@ppropriation water rights systesgnior water rights in a water
source (especially during a drought) are never wegleto a junior wateuser, as the junior

water user is not entitled toasive_any water until all senior vea rights are fully satisfied.

! The Klamath Tribes were granted amicus staautier in this case for reasons similar to those
discussed here. Order Regarding Amicusd&auPets., ECF No. 126; Order, ECF No. 183;
Order Granting Mot. for Leave to File thecompanying Mem. as Amicus Curiae, Jan. 23,
2017; as well as in the proceedings on reféorghe Oregon Supreme Court, Order Granting
Appl. to Appear as Amicus Curiakélamath Irrig. Dist. v. United State848 Or. 15, 227 P.3d
1145 (2010) (No. Federal CC 2007-5115; SC S056275) (signed May 4, 2009).

2 All references in this brief to “Plaintiffs’ rights” or “Plaintiffs’ wateights” are intended to
mean Plaintiffsallegedrights to the use of water under thater right for the Klamath Irrigation
Project. The Tribes do not concede the exigaricsuch rights other than for purposes of
argument here.
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Plaintiffs’ claim must be rejectdokecause they have failed to shthat the property interest they
claim — a beneficial interest the water right appropriated byetlunited States for the Klamath
Irrigation Project — legly entitled them to receive any water in 2001.

Three points from Plaintiffs’ brief warrabtief discussion. First, water deliveries to
Plaintiffs in years prior to 2001 are irrelevéxeicause Plaintiffs received water in those years
regardless of whether they (or Reclamation) viegally entitled taise the water. Second,

simply because water may have been physigattgent in 2001 does not mean it was legally

available for use by Plaintiffs (or ReclamatioMhird, it matters not whether Reclamation was
acting in 2001 to fulfill its tribal trust respondiby; Reclamation had no ¢ml right to take water
needed to fulfill the senior tribal rights and/giit to the Project, and the quantity of water
needed to fulfill the tribal water rights wareater than thatgaired by the ESA in 2001.
A. Water Deliveries To Plaintiffs In Years Prior To 2001 Are Irrelevant

Plaintiffs attempt to create an alternatiggal universe in which the United States — as
trustee of both the beneficial inést alleged by Plaintiffs and tkenior tribal water rights — may
simply ignore controlling water ¥a principles and the parameteaisfining the Project and tribal
water rights (including priority dateand allocate water as it sees fit. But that was not the law in
years prior to 2001, in 2001, or now. As explaiimredur prior amicus brief, the fact that
Plaintiffs received water in prigrears is irrelevant, as water dees to Plaintiffs took place in
an essentially lawless environment insofar as enforcement of water rights was concerned.
Amicus Curiae Klamath Tribes’ Mem. 10-13 (EGI6. 455-1). Plaintiffs, often with the

collaboration of Reclamation, simply took sweater as they wanted, without regard for the

% To be clear, although we focus on the senioatnitmter rights the same legal principle also
applies with respect to water righheld by non-Indians that are samio the Project water right.
Neither Reclamation nor Plaintiffs have angdéentitlement to useater under the Project
water right until_all senior water rights have first been satisfied.
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senior tribal rights. In this gard, the Klamath Basin is an instarof a wider, and widely noted,
syndrome in which “[flor political and institutnal reasons, the United States has failed to
secure, protect, and develop adequatemsupplies for many Indian tribes.”0GEN'S

HANDBOOK OF FEDERAL INDIAN LAwW 8§ 1906, at 1257-58 (Nell Jessup Newton ed., 2012), citing,
National Water Comm’n, Water Policies for the Future: Final Report to the President and to the
Congress of the United States 474-75 (1973) tfienhistory of the United States Government’s
treatment of Indian tribes, its fare to protect Indian water rightsr use on the reservations it

set aside for them is one thile sorrier chapters.”).

Plaintiffs assert that prior to 2001 “everntive driest years, Reclamation was able to
provide full deliveries to Klamath farmers withoubldting any senior wateights or tribal trust
responsibilities.” PIs.” Br. 1 CF No. 544. But the reality that Klamath farmers received
water regardless of whether senior tribal watghts or tribal trust igponsibilities were being
violated, and evidence of watdeliveries in past years aredlevant to prove Plaintiffs’
entitlement to any water in 2001.

B. Even If Water Was Physically Available In Upper Klamath Lake, That Does Not
Mean It Was Legally Available For Use By Plaintiffs

As described by the Ninth Circuit, the Tribagter rights are unusual in that they are
non-consumptive rights that serve to keep water instream; rather than permitting the Tribes to
withdraw water from a water source such as Wpfdamath Lake, the Tribes’ rights “consist[] of

the right to prevent other appropriators from éépg the . . . waters lmav a protected level in

* That Plaintiffs may have come to expeateiving water whether it was legally available to
them or not is also irrelevant to the outcoofi¢his case. The cograble property interest
Plaintiffs assert as the basis their takings claim is their benefatiinterest in the United States’
water right for the Klamath Project; thus Plaintiffs must show a takifidnaff property interest,”
not some unstated equitaliéerest based on reliancKlamath Irr. Dist. v. United State$35
F.3d 505, 511 (Fed. Cir. 2011) (stating the twao-pest for evaluating whether a government
action constitutes a taking).
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any area where the non-conqutive right applies.”Adair, 723 F.2d at 1411. Thus, under the
law it does not matter whether, as Plaintiffssart, Upper Klamath Lake was “almost full” in
2001. PIs.” Br. 15, ECF No. 544. Simply because water may have been physically available in
Upper Klamath Lake for delivery tlaintiffs does not mean it waegally available. The only
water from Upper Klamath Lakéat could have been availalib Plaintiffs in 2001 was the
amount that exceeded the amount needed to rem#ir Lake to fulfill the senior tribal water
right in the Lake. Because Riéffs presented no evidence that there was any available water
over and above that needed to fully satisfy thesdnbal water rights, Rintiffs have failed to
meet the burden of proving their claim.
C. Reclamation’s Motivation In Not Allowing Plaintiffs To Use Water In 2001 That
Neither Reclamation Nor Plaintiffs WereLegally Entitled To Is Irrelevant; Even
If Done Solely For ESA Purposes, Thdmount Of Water Reclamation Left In
The Lake Was No More Than Was Neede#&or The Senior Tribal Water Rights
Rather than engaging with the water law giptes that govern the outcome of this case,
Plaintiffs raise the red herring argument that tifibal water rights rezl not be considered
because Reclamation’s failure to delivertevao them in 2001 was based solely on ESA
considerations and “not to satisfy some undefised unquantified tribal trust responsibilities.”
Pls.” Br. 23, ECF No. 544. While the United &&has an obligation to operate the Klamath
Project in a manner consistent with the Uni&dtes’ trust obligationsgs was confirmed in
PattersonandKandra® whether the United States kept thater in Upper Klamath Lake in 2001
based on ESA concerns or trilbalst concerns is irrelevanReclamation had no legal right
under its junior water right for the Reclamation Bobjto provide water tBroject irrigators if

the water was needed to remain in the Lakeltdl the senior Tribal water rights. And the

amount of water required to remain in thkéaalthough unquantified in 2001, could not have

° Patterson 204 F.3d at 1214€andra, 145 F. Supp. 2d at 1201.
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been less than that required by the ESA, a£iBA only seeks to awbextinction whereas the
Tribal water right is needed to promote spepiegulations that can support tribal harvest.
Approving federal actions through ESA biolodioginions does not gglire conserving or
recovering species or even avoiding harm; ratheans the proposed action must not harm the
listed species more than is occurring under the statusCgaioinet Res. Grp. v. U.S. Fish
Wildlife Serv, 465 Supp. 2d 1067, 1090 (D. Mont. 2006). In contrast to the ESA’s more limited
“no jeopardy” standard, the ldlgstandard applicable to th@ibes’ property rights protected
through its 1864 Treaty requires much more, i.e girantity and quality ofrater to support fish
populations that allow the Trds meaningful harves#dair, 723 F.2d at 1409-10, 1412, 1414.
[ll.  CONCLUSION

Neither Plaintiffs, nor the United Statese above the fundamental Oregon water law
principles that define and cdrain the Klamath Project wataght appropriated by the United
States in which Plaintiffs asserteneficial interest as the basfgheir takings claim. Because
Plaintiffs have failed to demonate that the senior tribal wateghts were fully satisfied in 2001
such that there was remaining water that coule: hagally been deliverdaly the United States
to Plaintiffs under the junior Kimath Project water right, Plaifisi have failed to meet their
burden of proof and theiraim must be denied.

/
/
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DATED April 24, 2017.

Respectfully submitted,

s/ Susan Y. Noe

SUSAN Y. NOE

Native American Rights Fund
1506 Broadway

Boulder, CO 80302

Phone: (303) 447-8760

Fax: (303) 443-7776
suenoe@narf.org

Attorney for Amicus Curiae Klamath Tribes



