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NATURE OF THE CASE 

 

 This appeal arises out of the trial court’s dismissal with prejudice of 

Plaintiff Bradley L. Sweeney’s amended complaint for retaliatory discharge. 

(Vol. I, C6-13; A-1). Sweeney’s two-count amended complaint alleged a 

common law claim for retaliatory discharge in Count I, and a statutory claim 

under the Illinois Whistleblower Act in Count II.  (Vol. V, C933-964; A-9). 

 Plaintiff Sweeney was chief of police for the City of Decatur until 

February 4, 2016, when he was terminated by the Decatur City Manager.  

(Vol. I, C933, C938; A-9-14). In Count I, Sweeney alleged that he was 

terminated for stating his opposition as a citizen of the city manager’s 

proposal for an additional tax; for refusing to speak publicly in support of the 

tax; and for disclosing to the city manager his belief that the manager’s own 

personal use of police department property was a violation of law and police 

regulations.  (Vol. V, C933-940; A-9-16). In Count II, Sweeney’s statutory 

claim is based on allegations that he was terminated in retaliation for his 

disclosure to his government employer that he believed the employer’s 

conduct was improper and a violation of law.  (Vol. V, C933-942; A-9-18). 

 The Defendant, City of Decatur, filed a second combined Section 2-615 

and Section 2-619 motion to dismiss Sweeney’s amended complaint. (Vol. V, 

C988-1004).  On June 7, 2016, the circuit court granted Defendant’s Section 

2-615 motion and dismissed Sweeney’s entire case with prejudice. (Vol. I, C6-

13; A-1-8). This appeal followed. (Vol. V, C1022-1031; A-48). 
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 This appeal involves the question as to whether Sweeney’s amended 

complaint states one or more causes of action, and includes interpretation of 

the Illinois Whistleblower Act. 
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JURISDICTIONAL STATEMENT 

 

 This is an appeal under Supreme Court Rule 301 from a final 

judgment.  The circuit court below entered a final judgment on the pleadings 

in favor of Defendant City of Decatur on June 7, 2016.  (Vol. I, C6-13; A-1).  

This appeal was filed within thirty days thereafter, on June 30, 2016.  (Vol. I, 

C13; Vol. V, C1022-1031; A-48). 
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ISSUES PRESENTED FOR REVIEW 

 

I.           Whether Section 15(b) of the Illinois Whistleblower Act requires 

that the whistleblower disclose suspected law violations to “a disinterested 

party with independent investigative powers?”   

II. Whether Plaintiff’s claim under Section 15 of the Whistleblower 

Act requires both disclosure of a suspected law violation and a “refusal to 

participate” in the actions deemed to be a violation of law?   

III. Whether the trial court erred by failing to construe Plaintiff 

Sweeney’s allegations as true and in a light most favorable to him as the non-

moving party, as illustrated by the circuit court’s statements below:  

a. The court mischaracterized Plaintiff’s allegations about 

his opposition to local tax increases as if Sweeney caused “a heated 

staff meeting,” “forcefully disagreed,” “disagree vociferously,” used 

“robust speech,” and told his boss “where to go,” when the complaint 

does not make such allegations. 

b. The court erroneously stated that, “Sweeney does not 

allege explicitly his speech at the staff meeting or implied failure to 

publicly support a motor fuel tax as the reason for his termination,” 

when paragraph 29 of the Amended Complaint clearly makes this 

allegation. 

c. The circuit court order says, “the gist of Sweeney’s 

common law claim are set forth in paragraphs 19 through 23,” and 
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this completely ignores Sweeney’s allegations at paragraphs 7 

through 10 and 27 through 30 of the Amended Complaint, which 

are alleged as part of his common law retaliation claim.   

IV. Whether the trial court erred by misinterpreting the decision in 

Barr v. Kelso-Burnett Co., 106 Ill. 2d 520 (1985) as eliminating free speech 

protection for government employees in Illinois who allege that their 

government employer retaliated against them for speaking out as a citizen? 
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STATUTES INVOLVED 

Illinois Whistleblower Act, 740 ILCS 174/1, et seq., and specifically: 

Sec. 15(b). Retaliation for certain disclosures prohibited. (b) An 

employer may not retaliate against an employee for disclosing information to 

a government or law enforcement agency, where the employee has reasonable 

cause to believe that the information discloses a violation of a State or federal 

law, rule, or regulation. 

Sec. 20. Retaliation for certain refusals prohibited. An employer may 

not retaliate against an employee for refusing to participate in an activity 

that would result in a violation of a State or federal law, rule, or regulation, 

including, but not limited to, violations of the Freedom of Information Act. 
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STATEMENT OF FACTS 

I. Procedural Facts. 

Plaintiff Sweeney filed a two-count complaint for retaliatory 

discharge against Gleason as City Manager and against the City of Decatur on 

February 16, 2016.  (Vol. I, C15-41). After a hearing on a Combined Section 2-

615 and Section 2-619 motion to dismiss, the trial court granted the Section 2-

615 motion with leave to amend. (Vol. I, C5). Sweeney filed an amended 

complaint on April 22, 2016. (Vol V, C933-964; A-9). Count I of the amended 

complaint alleges a common law claim for retaliatory discharge, and Count II 

alleges a claim for wrongful discharge under the Illinois Whistleblower Act. 

(Vol V, C933-964; A-9). Gleason was dropped as a defendant in the amended 

complaint pursuant to the prevailing case law. (Vol. I, C7; Vol. I, R58-59). 

On May 6, 2016, defendant filed another combined Section 2-615 and 

Section 2-619 motion to dismiss, and it made arguments similar to its earlier 

motion. (Vol. I, C6; Vol. V, C988-1004). On May 26, 2016, the second motion to 

dismiss was argued, and on June 7, 2016, the trial court made an extended 

docket entry order dismissing Sweeney’s amended complaint with prejudice. 

(Vol. I, C6-13; A-1).Within the time permitted for appeal, Sweeney filed his 

Notice of Appeal and Certificate of Service on June 30, 2016. (Vol. I, C13; Vol. 

V, C1022-1031; A-48). The record of proceedings and common law record were 

prepared and the Circuit Clerk’s Certificate in Lieu of the Record was filed on 

August 30, 2016. (Vol. I, C1). 
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II. Substantive Facts. 

The pertinent substantive facts are outlined in Sweeney’s Amended 

Complaint. (Vol. V, C933-964; A-9) and in his Affidavit. (Vol. I, C130-135; A-

42).  Plaintiff Bradley L. Sweeney was a twenty plus-year veteran of the 

Decatur Police Department when on January 3, 2015, he was appointed as the 

Decatur Chief of Police. (Vol. V, C933; A-9). Tim Gleason was appointed as the 

Decatur City Manager on March 23, 2015. (Vol. V, C933; A-9).  After Sweeney 

disclosed to Gleason his belief that Gleason’s personal use of the police 

department resources was improper, and after his opposition to Gleason’s new 

tax proposal, Sweeney was fired by Gleason on February 4, 2016. (Vol. V, C938; 

A-14 ¶ 24). 

The trial court’s order of June 7, 2016 contains the following 

statements which are significant for this appeal. (Vol. I, C6-13; A-2). 

a. “This Court will examine Sweeney's claims solely in light of the 

City's Section 5/2615 Motion; in other words accepting all of Sweeney's 

allegations as true, does Illinois case law recognize that he has a claim 

against the City?” (Vol. I, C7; A-4). 

b. “Other than raising the matter of the St. Louis Airport 

transportation directly with Gleason, Sweeney does not plead that he 

reported the matter to any government or law enforcement agency.” 

(Vol. I, C9; A-4). 
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c. “. . .Sweeney does not allege he disclosed his belief the 

transportation of Gleason to the St. Louis Airport was a violation of law, 

rule, or regulation to anyone other than Gleason.” (Vol. I, C9; A-4). 

d. “ . . . disclosing to an alleged wrongdoer his own wrongdoing, and 

to no one else, would obviate the entire purpose of the Act and celebrate 

form over substance. This Court agrees with the City's argument. 

Paragraph 15(b) of the Act clearly contemplates disclosure to a 

disinterested party with independent investigative powers. Any other 

interpretation would render the Act an effective nullity.” (Vol. I, C10; A-

5). 

e. “Sweeney does not allege any reason or circumstance which could 

have prevented him from disclosing his belief a law, rule, or regulation 

was being violated to any other agency.” (Vol. I, C10; A-1). 

f. “A second problem exists for Sweeney if he is to be protected from 

discharge under the provisions of the Act. Sweeney has failed to allege 

he refused to participate in the activity he deemed to be a violation of 

law.” (Vol. I, C10; A-5). 

g. “Case law is clear that Whistleblower Act protection is available 

only to employees who REFUSE to participate in the alleged violation of 

law.” (Vol. I, C10; A-5). 

h. “Furthermore, the Act protects employees who complain to a 

government agency about an activity that the employee reasonably 
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believes constitutes a violation of state or federal law, rule or regulation. 

740 ILCS 174/15 (West 2004). Thus "refusing" means refusing; it does 

not mean "complaining" or "questioning" as Sardiga would have us 

believe. . . . As seen in the quoted language above, SARDIGA explicitly 

applies to both Paragraph 15 and Paragraph 20 of the Act. Failure to 

explicitly allege a refusal to participate in the alleged illegal activity is 

fatal to a claim for protection under the Act, and warrants dismissal 

pursuant to Section 5/2615.” (Vol. I, C11; A-6). 

i. “The gist of Sweeney's common law claim are set forth in 

Paragraph 19 through 23 in Count I of his Amended Complaint. These 

paragraphs describe a heated senior staff meeting attended by Sweeney, 

Gleason, and other City employees. Sweeney pleads he forcefully 

disagreed with Gleason concerning the motor fuel tax and stated his 

refusal to publically support it. . . . Moreover, Sweeney's public policy 

argument also fails. While it is inarguable robust free speech is a 

keystone of American democracy, it is not an unfettered license to 

declaim all things at all times to all audiences. Specifically, as the City 

points, our Supreme Court has declined to extend the right of free speech 

"into those rights which are applicable to the employer employee 

relationship." BARR v. KELSO-BARNETT CO., 106 Ill.2d 520, 528 

(1985). In plain language, BARR tells us you can't walk up to your boss, 

tell him where to go, and always expect to keep your job (particularly in 
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the case of an at will employee.) Neither case law nor this Court's 

understanding of the public policy (free speech) support Sweeney's claim 

for common law retaliatory discharge as pleaded by him in his Amended 

Complaint.” (Vol. I, C12-13; A-7-8). (Emphasis added.) 

j. “Here, the speech alleged to have actually occurred was in a closed 

staff meeting where Sweeney alleges very robust speech took place by 

both him and Gleason. Sweeney calls this Court's attention to no cases 

that generally hold an at will employee is privileged to disagree 

vociferously with his employer on a matter of the employers' policy 

preference and enjoy immunity from consequences.” (Vol. I, C12; A-7). 

(Emphasis added.) 

k.  “Sweeney does not allege explicitly his speech at the staff 

meeting or implied failure to publically support a motor fuel tax as the 

reason for his termination.” (Vol. I, C12; A-7). 

Paragraph 26 of Sweeney’s amended complaint alleges that his 

personnel file contains no documentation to support a termination for alleged 

insubordination by him. (Vol. V, C938; A-14 ¶ 26). 
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STANDARD OF REVIEW 

 

 The standard of review here is de novo because the trial court 

dismissed Plaintiff’s case with prejudice on Defendant’s Section 2-615 Motion 

to Dismiss.  Nationwide Advantage Mortgage Co. v Ortiz, 2012 IL 112755 (1st 

Dist.)  De novo review does not require the appellate court to defer to the trial 

court’s judgment or reasoning.  People v. Vincent, 226 Ill. 2d 1 (2007).  This 

review is completely independent of the trial court’s decision, and here the 

reviewing court performs the same analysis as the trial court.  Khan v. BDO 

Seidman, LLP, 408 Ill.App. 564, 578 (2011). 

“A cause of action should not be dismissed pursuant to a section 2-615 

motion unless it is clearly apparent that no set of facts can be proved that 

would entitle the plaintiff to relief.”  Pooh-Bah Enterprises, Inc. v. County of 

Cook, 232 Ill. 2d 463, 473 (2009); Napleton v. Village of Hinsdale, 229 Ill. 2d 

296, 305 (2008); and Kindle v. Tennis, 409 Ill. App.3d 1138 (5th Dist. 2011); 

and Bryson v. News America Publications, Inc, 174 Ill. 2d 77, 86-87 (1996). 

The scope of Section 2-615 motions is limited to challenging the legal 

sufficiency of the complaint.  Napleton, supra, at 305.  The question 

presented is whether the allegations in the complaint, when viewed as true 

and in a light most favorable to plaintiff, are sufficient to state a cause of 

action.  Barowiec v. Gateway 2000, Inc, 209 Ill 2d 376, 382 (2004). 

Motions under Section 2-615 may not be supported by reference to any 

facts or exhibits that are not alleged or attached to the complaint.  Scott 
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Wetzel Servs. V. Regard, 271 Ill. App. 3d 478, 480-81 (1st Dist. 1995).  A 

claimant need only show a possibility of recovery, not an absolute right to 

recovery to survive a Section 2-615 motion.  Platson v. NSM America, Inc, 

322 Ill. App. 3d 13, 143 (2nd Dist. 2001). 
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ARGUMENT 

 

I. Section 15(b) of the Illinois Whistleblower Act only requires 

disclosure of suspected law violations to government or law 

enforcement.   

 

The circuit court said Plaintiff Sweeney’s disclosure of a suspected 

law violation by his government supervisor to that supervisor “would obviate 

the entire purpose of the Whistleblower Act.”  This statement implies that 

the entire or sole purpose of the Whistleblower Act is to promote reporting of 

suspected law violations to independent government or law enforcement 

agencies. This is opposite the holding in the only Appellate Court decision on 

point.  Brame v. City of North Chicago, 2011 Ill. App. 2d, 100760.  The Act’s 

primary purpose of protecting whistleblowers is satisfied by protecting a 

government employee from retaliation for disclosing to his supervisor 

suspected wrongdoing by the supervisor.  As indicated in the Brame decision, 

this is consistent with the plain meaning of the Act.  Id. at ¶ 12. 

According to the drafters of the Act, the primary purpose of the Act 

is to protect employees who report suspected wrongdoing by providing them a 

statutory cause of action for retaliatory discharge.  Ill. H.R. Trans. 2003, Reg. 

Sess. No. 63.  “The purpose of the Whistleblower Act is to protect statutorily 

defined employees who report violations of state or federal laws, rules, or 

regulations. . .”  Larsen v. Provena Hospitals, 2015 Ill. App. 140255 (4th Dist.) 

p. 47, citing Sutherland v. Norfolk Southern Ry. Co., 356 Ill. App. 3d 620, 627 

(2005).  The only Illinois decision directly on point holds that a disclosure to 
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one’s employer satisfies the Act if the employer is a government or law 

enforcement agency.  

Brame v. City of North Chicago, 2011 Ill. App. 2d, 100760, is cited 

in the circuit court’s order, and it illustrates that a government employee who 

reports suspected wrongful conduct by another employee of the government 

employer states a cause of action under the Act.  In reaching this decision, 

the Brame court interpreted the Act according to the “plain meaning” of its 

provisions.  Id. at ¶ 3. 

The Brame decision is based on the “plain language of the Act.” Id. 

at ¶ 3.  The following statements from Brame interpret the “plain meaning” 

of Section 15 of the Act: 

“We hold that the plain language of the Act supports such 

a cause of action and that no exceptions apply if the 

government or law-enforcement agency is also the 

employer.”  Id. at ¶ 3; 

 

“It is not that a municipal employee like the plaintiff could 
not have reported to his own governmental employer or 

that a municipal employee must report to an outside 

source; the statute requires an employee only to report to a 

government or law enforcement agency, and no exceptions 

apply if a government or law-enforcement agency is also 

the employer.”  Id. at ¶ 12. 

 

Brame also supports that a government employee can state a claim 

if he discloses suspected law violations to his government employer.  The 

Appellate Court in Brame said no exceptions apply to the plain statutory 

provisions.  In other words, it does not matter that the government 

supervisor’s own wrongful conduct is reported because the primary purpose of 
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the Act is to protect the employee from retaliation by the employer.  As 

indicated by the Brame decision, it is not necessary to report to an 

independent person or agency, so long as the disclosure is to a government or 

law enforcement agency.  Id.  Here, Sweeney reported the conduct to the 

Decatur City Manager, who had ultimate control over the police department.  

See Sweeney Affidavit, ¶ 10  (Vol. I, C133; A-45 ¶ 10) and Chapter 13 of City 

Code of Decatur (Vol. I, C77.) 

The Brame court did not discuss our circuit court’s stated concern 

that the investigation of conduct could be frustrated if the alleged wrongful 

conduct is reported only to the individual supervisor suspected of 

wrongdoing. However, arguably the reporting of suspected law violations to a 

non-suspected supervisor for the same government or law enforcement 

employer could lead to less investigation and follow-up.  Common sense 

suggests that because an employer is usually responsible for the actions of its 

employees, this could certainly dampen an employer’s enthusiasm for 

investigating one of its employees.  However, promotion of independent 

investigations is not the main purpose of the Act. 

The main purpose of the Whistleblower Act is to protect employees 

like Sweeney from retaliation.  When the plain language of Section 15(b) is 

followed, Sweeney’s disclosure to his sole government supervisor meets the 

disclosure requirement of the Act.  The investigation of suspected unlawful 

conduct is also promoted if the government employer’s supervisor properly 
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responds even if the supervisor is the employee suspected of unlawful 

conduct.   

The circuit court erred in construing the statute against its plain 

meaning, and contrary to Brame.1  This conclusion by the court is reversible 

error where the result was a Section 2-615 dismissal of Sweeney’s complaint 

with prejudice.  

The Appellate Court has repeatedly held that it has no power to 

change or deviate from the plain language of the statutes.  Seeman v. Wes 

Kochel, No. 3-15-0640, 2016 Ill. App. LEXIS 627 (App. Ct. Sep. 19, 2016) ¶24, 

citing Albee v. City of Bloomington, 365 Ill. App. 3d 526, 528 (4th Dist. 2006).  

This Court’s decision in Albee v. City of Bloomington interpreted the Public 

Employee Disability Act according to the plain meaning of the statutory 

provision.  The Albee decision includes the following regarding interpretation 

of statutes: 

                                            
1 The trial court also stated that plaintiff “Sweeney does not allege any reason 
or circumstance which could have prevented his belief a law, rule or 

regulation was being violated to another agency.” (Vol. I, C10; A-1).  

However, there is no requirement to report to an outside government or law 

enforcement agency if government is the employer according to the plain 

meaning of the Act and the holding in Brame.  Plaintiff Sweeney did allege at 

paragraph 37 of his Amended Complaint that his “sole supervisor” was the 
City Manager to whom he was required to report according to police 

department policy and the Decatur City Code.  The reasonable inference from 

this allegation is that Sweeney communicated to Gleason his belief that the 

conduct was improper and a violation of law because he was required to 

report to Gleason as city manager.  Gleason was designated as his sole 

supervising authority. However, once again the circuit court did not view this 

allegation in a light favorable to Sweeney. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=ab3069ec-e381-43c6-ab50-7d7b745b2d9b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5KRN-MBK1-F04G-30XW-00000-00&pddocid=urn%3AcontentItem%3A5KRN-MBK1-F04G-30XW-00000-00&pdcontentcomponentid=6658&pdteaserkey=sr0&ecomp=28mhk&earg=sr0&prid=ef97e0ee-e967-416a-865c-967032cf619c
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“In interpreting the statute, we must ascertain and give 

effect to the true intent and meaning of the legislature.  

Kraft, Inc. v. Edgar, 138 Ill.2d 178, 189 (1990).  The best 

evidence of the legislature’s intent is the language of the 
statute and, where the language is clear and 

unambiguous, this court is bound by the plain meaning.   

Kraft, Inc. at 189.”  
 

Id. at 528.  Here, Sweeney disclosed to his government employer information 

about what he believed was improper or unlawful activity.  This comports 

with the plain meaning of Section 15(b) of the Act and the Brame decision.  

The circuit court’s additional requirement of disclosure to a disinterested 

government or law enforcement agency is reversible error. 

II. Plaintiff’s Section 15 Whistleblower Act claim only requires 

allegation of facts supporting plaintiff’s “disclosure” of a 
suspected violation of law. 

 

After concluding as a matter of law that Sweeney’s complaint failed 

because he did not allege a report to government personnel other than his 

sole supervisor Gleason, the trial court said:  “A second problem exists for 

Sweeney if he is to be protected from discharge under the provisions of the 

Act:  Sweeney has failed to allege he refused to participate in the activity he 

deemed to be a violation of law.”  (Vol. I, C10; A-5).  The circuit court then 

cited Sardiga v. Northern Trust Co., 409 Ill.App.3d 56, 62 (2011) in support of 

this legal conclusion.  However, the Sardiga decision does not support the 

lower court’s interpretation of Section 15(b) of the Act. 

The Sardiga case involved a non-government employer and a claim 

under the Section 20 “refusal to participate” provision.  The lower court read 
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the Sardiga decision completely out of context.  The circuit court order says 

the Whistleblower Act requires both “disclosure” of suspected unlawful 

activity and a “refusal to participate,” contrary to the Sardiga decision.  The 

Sardiga court discussed the separate and distinct Section 15 disclosure 

requirement in support of its conclusion that Sardiga’s claim under Section 

20 “refusal to participate” provision required more than a complaint or 

“disclosure” to his non-governmental employer.2   

On appeal, Sardiga argued that “refusal to participate” should be 

interpreted as including reporting and objecting or complaining about 

wrongful conduct.  The Appellate Court found, based on the plain meaning of 

Sections 15(b) and 20, that reporting or disclosing wrongful conduct was a 

totally separate concept.  The court stated that Section 15 deals specifically 

and exclusively with “disclosure” of wrongful conduct where the Act requires 

communication to a government or law enforcement agency.  Id. at 62. 

                                            
2 Sardiga was a private, non-governmental employee who neither disclosed 

suspected wrongdoing to a government or law enforcement agency under 

Section 15, nor refused to participate under Section 20.  Under these Sections 

of the Act, Sardiga could have a claim if he refused to participate or if he 

reported improper conduct to a government or law enforcement agency.  

Sardiga did participate, based on his own pleading.  He argued that reporting 

his opposition to the wrongdoing to his employer satisfied the Section 20 

refusal to participate requirement; but his employer was not a government or 

law enforcement agency.  The Appellate Court in Sardiga referenced the 

separate Section 15 disclosure requirement only to explain why disclosure 

and refusal to participate are distinct claims under the Act. 
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The following statement from the Sardiga decision leaves no doubt 

that it does not support the circuit court’s conclusion that Plaintiff Sweeney 

was required to allege both “disclosure” and a “refusal to participate:” 

“The Act protects employees who call attention in one 

of two specific ways to illegal activities carried out by 

their employer.  It protects employees who either contact 

a government agency to report the activity or refuse to 

participate in that activity.  An employee who does not 

perform one of the specifically enumerated actions under 

the Act cannot qualify for its protections.” (Emphasis 

added.) 

 

Id. at 62.  

 

Apparently conflating Section 15 and Section 20 of the Act, the 

circuit court below added a “refusal to participate requirement” to Section 

15(b) of the Whistleblower Act despite the above holding in Sardiga and 

rationale of the Brame decision.  The very specific holding in Brame is, “the 

statute requires an employee only to report to a government or law 

enforcement agency, and no exceptions apply if a government or law 

enforcement agency is also the employer.” (emphasis added.)  Brame, at ¶ 12.  

Here, as in Brame, the government employee (Sweeney) disclosed to his 

government supervisor his belief that the city manager’s own conduct was a 

violation of Illinois law. And like Sardiga, that reporting alone satisfies the 

elements of the Act and provides protection to Sweeney.  

The Brame and Sardiga decisions uphold the “plain meaning” of the 

Act in deciding issues on appeal. Sardiga, supra, at 61-63. Unfortunately, the 
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lower court added reporting and refusal requirements that are not contained 

in the statutory language.  This is also reversible error. 

III. The trial court failed to construe Sweeney’s allegations in a 
manner most favorable to him as the non-moving party. 

 

Although the trial court acknowledged its obligation to accept all of 

Sweeney’s allegations as true it did not state the companion obligation to 

view Plaintiff Sweeney’s allegations in a light most favorable to him, as 

required.  (Vol. I, C7; A-1).  Barowiec v. Gateway 2000, 209 Ill.2d 376, 821 

(2004).  The circuit court’s order patently shows that it misread some of 

Sweeney’s allegations and mischaracterized others in dismissing Sweeney’s 

complaint with prejudice.  This accumulation of errors demonstrates that the 

circuit court failed to view Sweeney’s allegations as true and most favorable 

to him as required.  The ultimate question for the trial court was whether 

Plaintiff Sweeney’s allegations were sufficient to state a cause of action when 

deemed true and viewed in a light most favorable to him as the non-moving 

party.  Id. at 382.  Given the high legal threshold for dismissal with prejudice 

under Section 2-615, Sweeney clearly was prejudiced by the circuit court’s 

failure to give accurate and favorable consideration to his allegations.  Three 

examples of the circuit court’s erroneous view of Sweeney’s allegations stand 

out. 

A. The court misread or misconstrued Plaintiff’s complaint 

as alleging (1) “a heated senior staff meeting,” (2) that Sweeney 

“forcefully disagreed with Gleason,” (3) that Sweeney alleges “robust 
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speech took place by both him and Gleason,” and (4) that Sweeney 

walked up to his boss and “told him where to go.” (Vol. I C12-13; A-7-

8). 

A motion to dismiss under Section 2-615 admits all well-pled 

allegations and reasonable inferences are to be drawn from the facts alleged.  

Anderson v. Anchor Organization for Health Maintenance, 274 Ill.App.3d 

1001, 1012 (1993).  Despite this clear mandate, the circuit court’s order shows 

that it failed to view Plaintiff Sweeney’s allegations in a favorable light; and 

it even mischaracterized some of Sweeney’s allegations in ways that 

disfavored him. 

The circuit court held that in Illinois there is no enforceable right to 

free speech in employment relationships.  Ultimately, the court concluded 

that as an “at will employee” Sweeney could not ever allege a free speech 

right because he had no right to ever disagree with the city manager.  (Vol. I, 

C13; A-8).  Without any factual basis from Sweeney’s complaint and affidavit, 

the trial court viewed Sweeney’s allegations as depicting forceful 

disagreements and insubordination.3  Instead of inferring that Plaintiff 

Sweeney simply stated his objections to the city manager as alleged, the 

                                            
3 The trial court’s docket entry order describes Plaintiff Sweeney as if he 
“forcefully disagreed,” “vociferously disagreed,” and “told the city manager, 

where to go.” (Vol. I, C12-13, A-7-8).  Sweeney’s allegations do not contain 
any statements that would suggest he was forceful, aggressive, or told the 

city manager where to go. 
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court’s order implies that Sweeney’s objections were rude, disrespectful, and 

insubordinate. (Vol. 1, C12-13; A-7-8).   

The circuit court in effect decided a fact question on defendant’s 

Section 2-615 motion to dismiss. This is especially hard to explain because 

the court actually acknowledged that whether Sweeney was insubordinate is 

a question of fact not to be decided on a Section 2-615 motion to dismiss:   

“Insubordination may provide a nonpretextual basis for 

termination of an employee who may otherwise be 

protected by the Act, but this presents a factual 

question to be determined by the trier of facts. 

COLLINS v. BARTLETT PARK DISTRICT, 2013 Ill.App 

(2d) 130006.” (Emphasis added.) 

 

(Vol. I, C7; A-1). Despite this correct statement of the law, the circuit court 

decided this issue anyway.  Contrary to its order, Plaintiff Sweeney’s 

amended complaint (A-9-41) and his affidavit (A-42-47) offer no support for 

the court’s negative characterization of Sweeney’s conduct or attitude toward 

City Manager Gleason.  Sweeney’s affidavit specifically denies that he was 

“inappropriate, rude, disrespectful and insubordinate.” (Vol. I, C130; A-42).  

It was, therefore, improper for the circuit court to in effect determine that 

Sweeney was insubordinate.  As a matter of law, the court below was 

required to view Sweeney’s allegations and statements as true and construe 

them most favorably to him for purposes of the Section 2-615 motion to 

dismiss.  The circuit court did just the opposite. 
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B. The trial court erroneously stated that “Sweeney does 

not allege explicitly his speech . . . as the reason for his termination,” 

when this allegation is patently a part of paragraph 29 of the 

complaint.   

The misreading of Sweeney’s allegation here is obvious. Sweeney 

explicitly alleged at paragraph 29 of his amended complaint that his actual 

and constructive speech was protected from retaliation by his government 

employer; and he alleged that it was the reason for his termination along 

with his whistleblowing activity. (Vol. V, C939; A-15). 

“29. Sweeney’s termination from employment with the 

City was in retaliation for the following protected conduct by 

Sweeney:   

a. Sweeney’s disclosure regarding Gleason’s personal 
use of a Decatur police car and uniformed officer;  

b. Sweeney’s refusal to make a public statement at 
the City Council meeting supporting Gleason’s proposed motor 
fuel tax; and  

c. Sweeney’s February 2, 2016 statement in 
opposition to increasing taxes when he believed other sources of 

income were available to the City.” 
 

(Vol. V, C939; A-15).  

By claiming Sweeney did not explicitly plead that “his speech at the 

staff meeting or failure to publicly support a motor fuel tax as the reason for 

his termination,” the circuit court avoided a legal determination as to 

whether Sweeney’s actual and constructive speech qualifies as a proper basis 

for a common law retaliatory discharge claim.  This and the court’s erroneous 
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holding that the Barr decision eliminates free speech in all employment 

relationships, preempted this decision.   

As a matter of law, the facts alleged by Sweeney sustain his common 

law claim that Illinois public policy favoring protection of free speech against 

government infringement was violated by his termination for actual and 

constructive speech opposing additional taxes. The facts alleged here and the 

most recent U.S. Supreme Court decision on point support Sweeney’s claim. 

Lane v. Franks, 57 U.S. slip op. (2014) (holding that governmental employee 

speech on matters of public concern is protected).  Other U. S. Supreme Court 

decisions regarding free speech for government employees show an evolution 

of the law on this point during the past 30 years. 

In Connick v. Myers, 461 U.S. 138 (1983), the U. S. Supreme Court 

held that at will public employees cannot generally be discharged for speech 

on matters of public concern.  To determine whether a public employee like 

Sweeney “spoke as a citizen on a matter of public concern, the Court 

examines the content, form, and context of a given statement as revealed by 

the whole record.”  Shefcik v. Village of Calumet Park, 532 F.Supp.2d 965, 

974 (N.D. Ill. 2007).  Tax increases are a matter of “public concern,” but this 

is a question of law for the Court.  Rankin v. McPherson, 483 U.S. 378 (1987). 

In Garcetti v. Ceballos, 547 U.S. 410, 421 (2006), the Court 

discussed facts which supported the need for government employers to 

control certain speech by their employees. The Garcetti decision, however, 
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does not support Sweeney’s dismissal because Garcetti’s speech was directly 

related to the plaintiff’s work and workplace.  The narrow Garcetti decision in 

2014 was expanded and explained by the Supreme Court’s unanimous 

decision in Lane v. Franks, 57 U.S. slip op. (2014).  In Lane, the Supreme 

Court clarified that speech by government employees on matters of public 

concern is protected if the speech itself is outside the scope of the employee’s 

ordinary job responsibilities, even if it is speech made while acting as a public 

employee.  Id. at 8 and 10.  The Court said: 

“The critical question under Garcetti is whether the 

speech at issue is itself ordinarily within the scope of 

an employee’s duties, not whether it merely concerns 
those duties.” 
 

Id. at 13.  Lane illustrates that if the public employee’s speech was on a 

matter of public concern and otherwise constitutionally protected, the 

ultimate question is whether the government had adequate justification for 

terminating the employee based on interference with the operation of the 

government.  Id. at 15-16.   

In the case at bar, the speech at issue concerns taxation, which is a 

topic outside the scope of Sweeney’s job duties. (Vol. V, C937; A-13 ¶ 20).  On 

February 2, 2016, Gleason ejected Sweeney from a staff meeting immediately 

after Sweeney stated his personal objection to a further tax. (Vol. V, C938; A-

14 ¶¶ 22-23). Two days later, Sweeney was fired when Gleason handed him a 

letter which said only:  “Effective immediately your employment with the 

City of Decatur is terminated.”  (Vol. V, C938, ¶ 24, Ex 4; A-28-29).  
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The circuit court implied that Sweeney was insubordinate, but 

there is no support for this in Sweeney’s personnel record, his affidavit, or his 

amended complaint. (Vol. I, C13, C130; Vol. V, C937-939; A-9-18, 42-47, ¶¶ 

19-23).  And, there is no allegation or evidence in the record that Sweeney’s 

refusal to make public statements, or his speech opposing further taxes, 

interfered with the operation of city government.  The Court’s 

mischaracterization of Sweeney’s allegations implies this adverse finding by 

the court, even though it acknowledged at the outset that this was a fact 

question for a jury.  (Vol. I, C12-13; A-7-8). 

Tax increases are of grave concern to all citizens, and under the 

Lane decision, this “clearly mandated public interest” requires defendants to 

make a “stronger showing of government interests” to overcome free speech 

protection for Sweeney.  Id. at 16. In short, Sweeney’s allegations satisfy the 

threshold requirement to be considered speech entitled to protection from 

government abridgement.  

C. The circuit court ignored Sweeney’s allegations of 

“whistleblowing” at paragraphs 7 - 10 and 28 - 30 of the amended 

complaint in support of his claim for retaliatory discharge. 

The circuit court inexplicably failed to consider paragraphs 7 - 10 

and 28 - 30 of Sweeney’s amended complaint as part of his common law 

retaliation claim.  These paragraphs allege a common law whistleblower 

report of improper or unlawful activity.  These whistleblower allegations are 
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alleged as a potential factual basis for Sweeney’s common law claim, and they 

are incorporated as part of Sweeney’s claim in paragraph 29 of the amended 

complaint. (Vol. V, C939; A-15 ¶ 29).  Despite these specific allegations, the 

circuit court said “the gist of Sweeney’s common law claims are set forth in 

Paragraphs 19 through 23 in Count I of his Amended Complaint.”  (Vol. I, 

C12-13; A-7-8).  It appears the circuit court did not consider these common 

law whistleblower allegations. 

That the circuit court’s order did not mention Sweeney’s 

Whistleblower allegations in paragraphs 7 - 10 of his pleading as part of 

Sweeney’s common law retaliation claim is again difficult to understand 

because they are specifically included in paragraph 29.  These allegations 

alone, or in combination with Sweeney’s allegations in paragraph 19 – 23, 

support his common law claim.  This is another example of the court’s failure 

to consider plaintiff Sweeney’s allegations as true and most favorable to him.   

IV. The trial court misinterpreted the holding in Barr v. Kelso-

Burnett Co. as eliminating freedom of speech for 

government employees in Illinois. 

 

The circuit court relied on an inaccurate reading of Barr v. Kelso-

Burnett Co. to support its holding that in Illinois there is no free speech 

protection in an employment relationship as a matter of law.  Presumably, 

the court declared this even if government retaliates against an employee for 

exercising protected speech. (Vol. I, C13; A-8).   Barr v. Kelso-Burnett Co., 106 

Ill.2d 520 (1985).  The Barr decision does not contravene the Illinois or U.S. 
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Constitution to permit the government to punish an employee (or anyone) for 

exercising free speech.  Barr involved only private employment, where there 

has never been a protected right to free speech. Id.   

Citing the Barr decision, the trial court said the Illinois Supreme 

Court, “has declined to extend the right of free speech” to employment 

relationships. (Vol. 1, C13; A-8).   In making this statement, the circuit court 

ignored that Barr involved private employment only.  It also ignored that the 

Barr decision repeatedly confirmed that free speech is protected from 

government action.   

Barr does indicate there is no Illinois public policy supporting free 

speech protection in private employment relationships.  Id. at 527-528.  But, 

the Barr decision contains the following statement which implies that free 

speech still applies to infringement by government in Illinois: 

“It is well established that the constitutional guarantee of 

free speech is only a guarantee against abridgement by the 

government, Federal or State; the Constitution does not provide 

protection or redress against private individuals or corporations 

which seek to abridge the free expression of others.” 
 

Barr, supra, 106 Ill.2d 520, at 526. 

 

Ultimately, the Barr decision is pertinent in this case because it 

stands for the proposition that free speech rights protect Illinois citizens from 

government infringement. Id. at 526-527.  In Barr, the Illinois Supreme 

Court has confirmed that free speech in the context of employment could only 

apply to government employees.  Id. at 528.  The Supreme Court ultimately 
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concluded:  “The public policy that is mandated by the cited provisions is that 

the power of government, not private individuals, be restricted.”  Id.  The 

Court in Barr did not, however, decline to extend free speech protection to 

government employment relationships, as stated by the circuit court.  This 

too is a reversible error leading to the improper dismissal of Sweeney’s case. 
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CONCLUSION 

 

 For the reasons stated above, the trial court’s June 7, 2016 order 

dismissing plaintiff Sweeney’s amended complaint with prejudice should be 

reversed.  The court below made numerous errors in interpreting the statute 

and case law.  It also misread plaintiff’s amended complaint.  The errors, both 

individually and collectively, warrant reversal. 

 Plaintiff respectfully requests that this Court (1) reverse the circuit 

court order which granted defendant’s 2-615 motion to dismiss with prejudice, 

and (2) remand this case for completion of discovery and for trial on the merits 

of plaintiff’s claims. 

     Respectfully submitted, 
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