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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JILL HEGEL,
Plaintiff,
C.A. NO.

VS.

CITY OF GLOUCESTER,
Defendant.

N N N N N N N

NOTICE OF REMOVAL TO THE UNITED STATES DISTRICT COURT PURSUANT
TO 28 U.S.C. § 1441(a)

TO THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MASSACHUSETTS

Petitioner, the City of Gloucester, respectfully petitioners this Court, pursuant to 28 U.S.C.
8§ 1441(a), for removal of the above-entitled action to the United States District Court for the
District of Massachusetts, Civil Session, from the Superior Court of the Commonwealth of
Massachusetts in and for Middlesex County, and for the Notice of Removal state as follows:

1. Petitioner is named defendant by the plaintiff, Jill Hegel, in a civil action filed in
the Superior Court of the Commonwealth of Massachusetts in and for Middlesex County entitled
Jill Hegel v. City of Gloucester, Civil Action No. 1981-CV-03602. On August 2, 2021, the plaintiff
served, under Superior Court Rule 9A, a Motion for Leave to File an Amended Complaint along
with a proposed Amended Complaint pursuant to Mass.R.Civ.P. 15. (See Proposed Amended
Complaint, attached hereto as Exhibit A). The Motion was filed on August 16, 2021. On August
17, 2021 the Middlesex Superior Court allowed the Motion for Leave to File an Amended
Complaint. (See Order Allowing Motion for Leave to File an Amended Complaint, attached hereto
as Exhibit B).

2. This is a suit of a wholly civil nature brought in a Massachusetts state court. The

action is pending in Middlesex County, Massachusetts, and, accordingly, under 28 U.S.C. 8§ 101
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and 1441(a), the United States District Court for the District of Massachusetts is the proper forum
for removal.

3. In her Amended Complaint, the plaintiff now seeks damages and other relief
alleging that defendant is liable to her under 42 U.S.C. 88 12132 & 12202 by denying her access
to a certain public beach within the City of Gloucester “by virtue of an allegedly significant
disrepair and/or non-compliance with statutory handicap access codes.”

4. Because this civil action arises under the Constitution and laws of the United States,
the United States District Court has original jurisdiction under 28 U.S.C. § 1331.

5. The United States District Court has supplemental jurisdiction over the other counts
in the Amended Complaint pursuant to 28 U.S.C. 8 1367(a).

6. The petitioners are filing this Notice of Removal within thirty (30) days of “after
receipt by the defendant, through service or otherwise, of a copy of an amended pleading,” which
is within thirty days of the date this action became removable, and within the time for filing this
petition. See 28 U.S.C. § 1446(b)(3).

7. The petitioner will file a Notice of Filing of this Notice of Removal and a copy of
this Notice of Removal with the Clerk of the Superior Court of Massachusetts, County of
Middlesex.

8. Pursuant to Local Rule 81.1(a), the petitioner shall request of the Clerk of the
Superior Court of Massachusetts, County of Middlesex, certified or attested copies of all records
and proceedings in the state court and certified or attested copies of all docket entries therein, and

shall file the same with this Court within thirty (30) days after the filing of this Notice of Removal.
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WHEREFORE, petitioner, City of Gloucester, prays that the above- entitled action now

pending in the Middlesex Superior Court of the Commonwealth of Massachusetts in and for

Middlesex County be removed from that Court to this United States District Court.

Dated: August 17, 2021

The Defendant,

CITY OF GLOUCESTER
By its Attorneys,

PIERCE DAVIS & PERRITANO LLP

/s/ Justin L. Amos

John J. Cloherty, BBO #566522
Justin L. Amos, BBO #697232

10 Post Office Square, Suite 1100N
Boston, MA 02109

(617) 350-0950
jclohertty@piercedavis.com
jamos@piercedavis.com



Case 1:21-cv-11331-LTS Document 1 Filed 08/17/21 Page 4 of 4

CERTIFICATE OF SERVICE

I hereby certify that on August 17, 2021, a true copy of this document was served upon
each attorney of record via first class and electronic mail as follows:

William Kennedy, Esq.

Christine M. McPhee, Esq.

Law Offices of William T. Kennedy, P.C.
21 McGrath Highway, Suite 404

Quincy, MA 02169-5311

/s/ Justin L. Amos

Justin L. Amos
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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS SUPERIOR COURT DEPARTMENT
CIVIL ACTION NO.:
)
JILL HEGEL, )
Plaintiff, )
)
V. )
)
CITY OF GLOUCESTER, )
Defendant. )
)

PLAINTIFF’S FIRST AMENDED COMPLAINT AND JURY DEMAND

1. The Plaintiff, Jill Hegel, is a resident of Arlington, Middlesex County, Commonwealth of

Massachusetts.

2. The Defendant, City of Gloucester, (the “City” or “Defendant”) is a municipality with a

principal place of business at City Hall, 9 Dale Avenue, Gloucester, Essex County,
Commonwealth of Massachusetts.

3. At all times material hereto, the City of Gloucester owned, maintained and held for public
use the park located at Half Moon Beach in Stage Fort Park, Gloucester, Massachusetts.

4, On or about July 7, 2019, the Plaintiff was visiting Half Moon Beach at Stage Fort Park
with her two young grandchildren. The Plaintiff paid a monetary fee to the Defendant for

parking and use of the park and beach.

5. As they approached Half Moon Beach, the Plaintiff’s grandchildren hurried ahead of her,

down a set of cement stairs onto Half Moon Beach (hereinafter “the cement stairs”).

6. The Plaintiff followed her grandchildren down the cement stairs to access Half Moon
Beach, having no alternative route to follow them.

7. The last several steps of the cement stairs were in gross disrepair, broken, and hazardous,
causing the Plaintiff to trip and fall forcefully down onto the cement steps, rocks, and the
stump of a large tree located next to the cement stairs, losing consciousness and suffering

serious injuries.

8. The cement stairs were in a defective condition and lacked a handrail.

9. The Plaintiff could not see the poor, unsafe condition of the bottom of the cement stairs

until she reached them.
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The Plaintiff’s injuries resulting from the trip and fall on July 7, 2019, include but are not
limited to head trauma, a large hematoma on her forehead, laceration above upper lip,
right shoulder injury, abrasions on her right shoulder, arm, hand and her back, and
permanent scarring.

COUNT I: NEGLIGENCE

The Plaintiff herein realleges and restates the preceding Paragraphs as if fully stated
herein.

The Defendant at all relevant times exercised control over Stage Fort Park and Half
Moon Beach. The Defendant installed and maintained the cement stairs providing access
to Half Moon Beach, and had the authority and ability to correct dangerous conditions
that existed there, including but not limited to the location where the Plaintiff fell.

The Defendant had a duty of care to the Plaintiff to maintain the cement stairs leading to
Half Moon Beach in a reasonably safe condition.

The Defendant breached its duty to the Plaintiff by negligently maintaining the cement
stairs leading to Half Moon Beach, such that the Plaintiff was thereby caused to trip and
fall while attempting to traverse the cement stairs to follow her young grandchildren to
the beach.

The Defendant breached its duty owed to the Plaintiff by:

a. failing to properly install, maintain and/or service the cement stairs leading to
Half Moon Beach;

b. failing to properly inspect, locate, identify and correct dangerous and hazardous
conditions at Stage Fort Park and Half Moon Beach, such as the cement stairs that
the Plaintiff was injured on;

c. failing to warn of the danger caused by it acts and/or omissions;

d. failing to use even minimal care in locating and identifying the dangerous and
hazardous conditions at Stage Fort Park and Half Moon Beach, such as the
cement stairs that the Plaintiff was injured on, and/or correct the same, in willful,
wanton and reckless disregard of the substantial harm to persons; and,

e. failing to abide by applicable law, codes, standards, and practices associated with
the safe and proper access and stairways to public places.

As a direct and proximate result of the Defendant’s negligent conduct, the Plaintiff
tripped and fell down the cement stairs at Half Moon Beach, suffering serious and
permanent injuries, incurring medical expenses in the treatment of said injuries, suffering
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great pain of body and mind, and becoming obligated to expend additional monies for
medical care and treatment.

COUNT II:GROSS NEGLIGENCE,
WILLFUL, WANTON OR RECKLESS CONDUCT

The Plaintiff herein realleges and restates the preceding Paragraphs as if fully stated
herein.

The Defendant at all relevant times exercised control over Stage Fort Park and Half
Moon Beach. The Defendant installed and maintained the cement stairs providing access
to Half Moon Beach, and had the authority and ability to correct dangerous conditions
that existed there, including but not limited to the location where the Plaintiff fell.

The Defendant had a duty of care to the Plaintiff to maintain the cement stairs leading to
Half Moon Beach in a reasonably safe condition.

The Defendant breached its duty to the Plaintiff by negligently maintaining the cement
stairs leading to Half Moon Beach, such that the Plaintiff was thereby caused to trip and
fall while attempting to traverse the cement stairs to follow her young grandchildren to
the beach.

The Defendant breached its duty owed to the Plaintiff by:

a. failing to properly install, maintain and/or service the cement stairs leading to
Half Moon Beach; '

b. failing to properly inspect, locate, identify and correct dangerous and hazardous
conditions at Stage Fort Park and Half Moon Beach, such as the cement stairs that
the Plaintiff was injured on;

c. failing to warn of the danger caused by it acts and/or omissions;

d. failing to use even minimal care in locating and identifying the dangerous and
hazardous conditions at Stage Fort Park and Half Moon Beach, such as the
cement stairs that the Plaintiff was injured on, and/or correct the same, in willful,
wanton and reckless disregard of the substantial harm to persons; and,

e. failing to abide by applicable law, codes, standards, and practices associated with
the safe and proper access and stairways to public places.

The Defendant engaged in the misconduct described above in reckless, willful or wanton
disregard of the safety of the Plaintiff.

The Defendant’s misconduct described above posed a substantial, unjustifiable, and
unreasonable risk of physical harm to the Plaintiff.
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The Defendant knew or should have known of the substantial, unjustifiable, and
unreasonable risk created by its misconduct as described above.

The Defendant’s misconduct as described above demonstrated a conscious disregard for
the substantial, unjustifiable, and unreasonable risk of physical harm to the Plaintiff
caused by the Defendant’s conduct.

As a direct and proximate result of the Defendant’s negligent, grossly negligent, willful,
wanton or reckless conduct, the Plaintiff tripped and fell down the cement stairs at Half
Moon Beach, suffering serious and permanent injuries, incurring medical expenses in the
treatment of said injuries, suffering great pain of body and mind, and becoming obligated
to expend additional monies for medical care and treatment.

COUNT III: BREACH OF CONTRACT

The Plaintiff herein realleges and restates the preceding Paragraphs as if fully stated
herein.

The Defendant had a duty pursuant to an express or implied contract with the Plaintiff,
Jill Hegel, a lawful patron, by which it would maintain the premises at Half Moon Beach
and Stage Fort Park in a manner safe and suitable for patron use;

The Defendant breached its contract by permitting the premises to become unsafe for
patron use and hazardous to lawful visitors;

As a direct and proximate result of the Defendant’s breach, the Plaintiff was seriously
and permanently injured, has incurred medical expenses in the treatment of said injuries,
has suffered great pain of body and mind, and was and will be obliged to expend monies
for medical care and treatment.

COUNT IV: VIOLATION OF M.G.L. c. 93A

The Plaintiff herein realleges and restates the preceding Paragraphs as if fully stated
herein.

At all relevant times, the Defendant was engaged in trade or commerce with the Plaintiff
as defined in M.G.L. c. 93A, § 1, and was not engaged in the performance of a
government function.

The Defendant violated M.G.L. c. 93A §§ 2 and 9, as it ignored the most fundamental
safety provisions by failing to provide a means of secure and safe egress for park and
beach patrons such as the Plaintiff, who was attempting to access the beach by use of
cement stairs that were in disrepair and unsafe and allowed to remain so by the
Defendant.
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In failing to properly maintain the cement stairs, the Defendant has engaged in conduct
that is unethical, oppressive, and unscrupulous and that has caused the Plaintiff
substantial injuries, and thus violates M.G.L. ¢. 93A § 2.

An act or practice that fails to comply with a statute meant for the protection of the
public’s health, safety, or welfare is a violation of M.G.L. ¢. 93A, § 2. 940 CMR 3.16(3).

The Defendant violated provisions of 521 CMR, including 521 CMR 19 and 27.

The purpose of 521 CMR is “to make public buildings and facilities accessible to,
functional for, and safe for use by persons with disabilities.” 521 CMR 2.1. The
provisions of 521 CMR 27 require all stairs to comply with its provisions. 521 CMR
27.1

521 CMR is therefore a body of law meant for the protection of the public’s health,
safety, or welfare.

By violating 521 CMR, the Defendant has violated M.G.L. c. 93A, § 2.

The Defendant violated other provisions of Massachusetts law intended for the protection
of the public’s health, safety, or welfare, including regulations.

As a direct and proximate result of the Defendant’s violations of M.G.L. ¢. 93A, § 2, the
Plaintiff was seriously and permanently injured, has incurred medical expenses in the
treatment of said injuries, has suffered great pain of body and mind, and was and will be
obliged to expend additional monies for medical care and treatment.

The Plaintiff has complied with all statutory conditions precedent to recovery by mailing
a demand letter pursuant to M.G.L. ¢. 93A §§ 2 and 9 on October 24, 2019. Attached as
Exhibit A is a copy of the Plaintiff’s Chapter 93A demand letter (without attachments
that number over 190 pages, for present purposes). The Plaintiff incorporates by
reference the contents of the attached Exhibit A.

The Defendant failed to make a proper response to said demand letter and/or to offer a
reasonable written tender of settlement within thirty days of the demand letter as
provided in M.G.L. c. 93A, § 9.

Pursuant to M.G.L. c. 93A, §2, the Plaintiff seeks a judgment for up to triple damages
plus an award of attorney’s fees and costs for the willful and wanton violation of M.G.L.
c. 93A, §2.
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COUNT V: VIOLATION OF THE UNITED STATES
AMERICANS WITH DISABILITIES ACT

45.  The Plaintiff herein realleges and restates the preceding Paragraphs as if fully stated
herein.

46.  The Plaintiff is a qualified individual pursuant to Title II of the Americans with
Disabilities Act.

47.  The Plaintiff was excluded from participation and/or denied the benefits of significant
services, programs or activities of the City of Gloucester in that the access to the beach
was made inaccessible by the City of Gloucester’s failure to provide adequate handicap
access.

48.  The denial of access was by reason of the Plaintiff’s disability in that the defect in the
cement stairs prevented the Plaintiff from safely accessing the beach due to her disability.
Pursuant to 42 USC §12132 and 42 USC §12202, Plaintiff was denied the benefits of the
services, programs, or activities of a public entity and/or was subject to discrimination by
any such public entity, the City of Gloucester, by virtue of the significant disrepair and/or
non-compliance with statutory handicap access codes.

49.  As the direct and proximate result of the violation of the Americans with Disabilities Act
by the Defendant, the Plaintiff tripped and fell down the cement stairs at Half Moon
Beach, suffering serious and permanent injuries, incurring medical expenses in the

treatment of said injuries, suffering great pain of body and mind, and becoming obligated
to expend additional monies for medical care and treatment.

WHEREFORE the Plaintiff Jill Hegel demands judgment against the Defendant City of
Gloucester for damages, costs, multiple damages pursuant to M.G.L. ¢. 93 A, attorney’s fees,

costs and other relief that this Honorable Court deems just.

THE PLAINTIFF DEMANDS A TRIAL BY JURY
OF ALL ISSUES SO TRIABLE
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Respectfully submitted,
For the Plaintiff,

Jill Hegel,

By her attorney,

LAW OFFICES OF
WILLIAM T. KENNEDY, P.C.
Attorneys at Law

N ,f_/\ , (‘\"'-3 \) )
(IR AL

William T. Kennedy
BBO #268420
Christine M. McPhee
BBO #668869
21 McGrath Highway, Suite 404
o ! Quincy, MA 02169-5311
DATED: %D }() 0 | 617-773-7100

#19-7-1C
Hegel\ amended complaint (first)
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The Superior Court

CASE NAME:
Hegel, Jill vs. City of Gloucester
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Middlesex County

TO: i
Justin Amos, Esq.

Pierce Davis and Perritano LLP
10 Post Off Square

Suite 1100N

Boston, MA 02109

COURT NAME & ADDRESS
Middlesex County Superior Court - Woburn
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
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2. Category in which the case belongs based upon the numbered nature of suit code listed on the civil cover sheet. (See local
rule 40.1(a)(1)).

|:| . 410, 441, 470, 535, 830*, 891, 893, 895, R.23, REGARDLESS OF NATURE OF SUIT.

IEI Il 110, 130, 140, 160, 190, 196, 230, 240, 290,320,362, 370, 371, 380, 430, 440, 442, 443, 445, 446, 448, 710, 720,
740, 790, 820*, 840*, 850, 870, 871.

D M. 120, 150, 151, 152, 153, 195, 210, 220, 245, 310, 315, 330, 340, 345, 350, 355, 360, 365, 367, 368, 375, 385, 400,
422, 423, 450, 460, 462, 463, 465, 480, 490, 510, 530, 540, 550, 555, 625, 690, 751, 791, 861-865, 890, 896, 899,
950.

*Also complete AO 120 or AO 121. for patent, trademark or copyright cases.

3. Title and number, if any, of related cases. (See local rule 40.1(g)). If more than one prior related case has been filed in this
district please indicate the title and number of the first filed case in this court.

N/A

4. Has a prior action between the same parties and based on the same claim ever been filed in this court?
YES I:I NO IEI

5. Does the complaint in this case question the constitutionality of an act of congress affecting the public interest? (See 28 USC

§2403)
YES |:| NO @
YES |:| NO @

6. Is this case required to be heard and determined by a district court of three judges pursuant to title 28 USC §2284?

YES I:I NO IEI

7. Do all of the parties in this action, excluding governmental agencies of the united states and the Commonwealth of
Massachusetts (“governmental agencies”), residing in Massachusetts reside in the same division? - (See Local Rule 40.1(d)).

YES @ NO |:|

If so, is the U.S.A. or an officer, agent or employee of the U.S. a party?

A. If yes, in which division do_all of the non-governmental parties reside?
Eastern Division IE Central Division |:| Western Division |:|
B. If no, in which division do the majority of the plaintiffs or the only parties, excluding governmental agencies,

residing in Massachusetts reside?

Eastern Division |:| Central Division |:| Western Division |:|

8. If filing a Notice of Removal - are there any motions pending in the state court requiring the attention of this Court? (If yes,
submit a separate sheet identifying the motions)
YES |:| NO IE

(PLEASE TYPE OR PRINT)
ATTORNEY'S NAME Justin L. Amos, BBO #697232

ADDRESs PIERCE DAVIS & PERRITANO LLP

TELEPHONE NO. 617-350-0950 jamos@piercedavis.com

(CategoryForm12-2011.wpd - 12/2011)





