IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA

WESTERN DIVISION

RIVERFRONT BROADCASTING, LLC, a
South Dakota Limited Liability Company, and Case No. 15-cv-4042-MWB

RIVERFRONT BROADCASTING OF
IOWA, LLC, a South Dakota Limited Liability
Company,

COMPLAINT
Plaintiffs,

VS.

MAIN STREET BROADCASTING, INC, a
Minnesota Corporation, d/b/a KORN
COUNTRY 92.1, and

Lynn Kettelson, an individual,

Defendants.

The Plaintiffs, Riverfront Broadcasting, LLC, (“Riverfront Broadcasting™), and
Riverfront Broadcasting of lowa, LLC (“Riverfront of lowa”)(collectively “Riverfront™), for their
Complaint against the Defendant, Main Street Broadcasting, Inc., d/b/a KORN Country 92.1,

state as follows:
THE PARTIES
1. Riverfront Broadcasting and Riverfront of lowa are corporations organized and
exiting under the laws of South Dakota, with their principal place of business yankton, South

Dakota. Riverfront collectively owns a number of regional radio stations in South Dakota and

Towa, including KORN News Radio 1490, located in Mitchell, South Dakota. (See Exhibit A.)
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Riverfront’s other stations are KCCR-AM 1240, Pierre, South Dakota; KDAM-FM 94.3,
Yankton, South Dakota; KKYA-FM, 93.1, Yankton, South Dakota; KLXS-FM 95.3, Pierre,
Soﬁth Dakota; KYNT-AM 1450, Yankton, South Dakota; KQRN-FM 107.3, Mitchell, South
Dakota; KHBT-FM 97.7, Humboldt, lowa; KWBG-AM 1590, Boone, lowa; KQWC-AM 1570,
- Webster City, lowa; KQWC-FM 95.7, Webster City, lowa; KLGA-FM 92.7, Algona, lowa; and
KLGZ-AM 1600, Algona, Iowa.

2. KORN Country 92.1 is, upon information and belief, a “d/b/a” designation
employed by Main Street Broadcasting, Inc., (hereinafter “KORN Country 92.17), a corporation
organized and existing under the laws of Minnesota, with its principal place of business in
Owatonna, Minnesota. KORN Country 92.1 is a radio station, but its true call sign, issued by
the Federal Communications Commission (“FCC”), is KKOR, not KORN. (See Exhibit B.)

3. Lynn Kettelson is a resident of Minnesota, an equity owner in Main Street, and a
personal and individual actor as further alleged below.

JURISDICTION AND VENUE

4. This Court has jurisdiction over KORN Country 92.1 and Kettelson, because
KORN Country 92.1 and Kettelson have had and continue to have systematic and continuous
contact with the State of lowa, and have regularly done business and continue to regularly do
business in this District. Specifically, according to documents attached hereto as Exhibit C,
KORN Country 92.1°s broadcast territory extends well into the Northern District of lowa; and
Kettelson’s individual actions alleged below have been on behalf of KORN Country 92.1.

5. This Court further has jurisdiction over KORN Country 92.1 and Kettelson in that

a substantial part of their acts giving rise to this action occurred in Jowa.
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6. Venue is proper in this district and that a substantial part of KORN Country’s and
Kettelson’s acts giving rise to this action occurred in this district and KORN Country 92.1 is
deemed to reside in this district under 28 U.S.C. § 1391(b)(c).

7. This is a civil action for trademark infringement and dilution in interstate
commerce, arising under the laws of United States, in particular, the Lanham Act. This Court
has jurisdiction over these claims under 28 U.S.C. §§ 1331 and 1338(a).

8. This is also a civil action for unfair competition in violation of Riverfront’s state
and common law trademark rights joined with substantial and related claims under the Lanham
Act. This Court has jurisdiction over these claims under 28 U.S.C. § 1338(b).

COMMON FACTS

9. Riverfront and its predecessors in interest have used the service mark and call-
sign “KORN” as well as the designation “KORN Radio” in advertising and otherwise
promoting its radio and radio advertising services, including its radio station broadcasting from
Mitchell, South Dakota, news radio 1490 KORN AM.

10.  In 1950, after the call letters “KORN” were surrendered by another station in
Freemont, Nebraska, Riverfront’s predecessors in interest obtained the call sign “KORN,” and
these call letters and license fo use them were assigned to Riverfront’s predecessors by the FCC.

11.  Riverfront and its predecessors have since continuously used the KORN call
letters via FCC license.

12.  Riverfront purchased KORN AM 1490 and the rights to use in commerce of the

KORN call letters in February 2008.
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13.  KORN broadcasts locally throughout southeast South Dakota and over the
internet. |

14.  KORN has become a very popular station in the Upper Midwest. For instance, in
May 2006 KORN received awards in the commercial radio division of the South Dakota
Associated Press Broadcaster’s Association news contest. In 2015, KORN Radio’s sports
director, Steve Morgan, received the South Dakota High School Coaches Association
Sportscaster of the Year Award. In 2015, KORN News Radio morning-show host Clayton
Mick received a 1* Place award in the talk/public affairs category from the Midwest Broadcast
Journalists’ Association.

15.  The designations “KORN” and “KORN Radio” have further become uniquely
identified with this particular radio station for decades. For example, in the 1970’s, the popular
television show “Hee-Haw” introduced a segment called “KORN Radio,” a spoof of
Midwestern radio content. KORN Radio 1490 in Mitchell was so well known that the
producers of “Hee-Haw” contacted Riverfront’s predecessors to obtain permission to use that
call sign and designation during these episodes of “Hee-Haw.” The producers of the “Hee-
Haw” program also flew the then-general manager of KORN Radio 1490 to the set of the show
to appear on an episode of the program.

16.  Riverfront and its predecessors have used the designations “KORN” and “KORN
Radio” as a service mark continuously in commerce for the purposes of identifying their
services and distinguishing them from other radio broadcasters with great commercial success

and consumer recognition since at least as early as 1950. The “KORN” and “KORN Radio”
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designations have become famous, distinctive, and widely known as identifying the high-quality
services provided by Riverfront and its predecessors.

17.  Riverfront promotes the fact that it owns multiple stations, including KORN AM
1490, and Riverfront’s consumers and listeners are aware of this fact.

18.  KORN Country 92.1, like Riverfront, provides radio broadcasting services in the -
Upper Midwest, particularly in southern Minnesota and northern lowa, and also broadcasts over
the internet.

19.  KORN Country 92.1’s broadcast territory overlaps with at least one of

“Riverfront’s radio station’s broadcast territory. (Cf* Exhibit C with Exhibit D.)

20. KORN Country 92.1 has a call sign assigned by the FCC, but it is not “KORN.”
Its designated call sign is KKOR. (See Exhibit B.)

21.  KORN Country 92.1 is aware of Riverfront Broadcasting, of Riverfront’s use of
the “KORN? call sign, and of Riverfront’s rights in the designations “KORN” and “KORN
Radio.” In fact, Lynn Kettelson previously approached Riverfront and expressed interest in
purchasing the call sign “KORN?” for use on an FM station, but Riverfront declined because it
wanted to retain the ability to use the “KORN” and “KORN Radio” marks in conjunction with
an FM station.

22.  Nevertheless, Kettelson’s entity, KORN Country 92.1 is now using Riverfront’s
“KORN?” call sign, and the confusingly-similar designation “KORN Country” on its regular and
internet broadcasts,‘ and in conjunction with promotion of its radio services, including on
billboards, at public events, on vehicles, on web pages, and other public forums and internet

sources, such as on its Facebook page, on its Twitter account, on Pintrest, and in conjunction
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with two smart phone apps (one for Apple iPhone users, and one for Android-compatible
devices) that smartphone users may download to livestream KORN Country 92.1’s broadcast.
(Exhibit E.)

23.  Indeed, even though KORN Country 92.1 is not really “KORN” but instead has
the call sign “KKOR,” KORN Country 92.1 regularly uses the “KORN” designation as a call
sign, spelling the name out “K-O-R-N Country 92.1” during broadcasts.

24.  Additional examples of KORN Country 92.1°s use and marketing of the “KORN”
and “KORN Country” designations are prominently displayed at its website,

www.KORN92.com. (Exhibit E.)

25. KORN Country 92.1°s and Kettelson’s use of Riverfront’s marks includes but is

not limited to, Kettelson’s registration of the domain name www.KORNO92.com (the “pirated
domain™). Documents from an on-line WHOIS search evidencing Kettelson’s personal
registration of the pirated domain for KORN Country 92.1 are attached hereto and incorporated
herein as Exhibit F.

26.  Riverfront has sent two cease and desist letters to KORN Country 92.1 and
Kettelson, demanding that they cease their infringing conduct. Not only have KORN Country
92.1 and Kettelson continued their infringing conduct, but neither KORN Country 92.1 nor

Kettelson have even responded to the cease and desist letters.

COUNT 1
FALSE DESIGNATION UNDER 15 U.S.C. § 1125(a) (THE LANHAM ACT)
27.  Riverfront restates all previous allegations and incorporates them by reference.
6
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28.  KORN Country 92.1°s and Kettelson’s use of the designations “KORN” and
“KORN Country” both on the pirated domain and in on-air and other advertising, including on
billboards, vehicles, print advertising, Facebook, Twitter and other media constitutes use in
commerce of a word, term, name, symbol, or device, and further constitutes a false designation
of origin, and false or misleading description or misrepresentation of fact.

29. KORN Country 92.1°s and Kettelson’s use of the designations “KORN” and
“KORN Country” are intended to and are likely to cause confusion or to cause mistake or to
deceive as to the affiliation, connection, or association of KORN Country 92.1 with Riverfront
as to the origin, sponsorship, or approval of KORN Country 92.1°s services.

30. In fact, KORN Country 92.1°s and Kettelson’s use of the designations “KORN”
and “KORN Country” has caused actual confusion among potential listene;rs. Some of
Riverfront’s listeners, familiar with Riverfront’s KORN-AM 1490 station in Mitchell, and
familiar with the fact that Riverfront owns multiple radio stations in South Dakota and Iowa,
have heard KORN Country 92.1°s use of the “KORN” and “KORN Country” designations
" during its broadcasts while traveling through‘ KORN Country 92.1°s broadcast territory, and
have communicated to Riverfront that they thought KORN Country 92.1 was affiliated with
Riverfront.

31. KORN Country 92.1°s and Kettelson’s use of the “KKORN” and “KORN Country”
designations is causing irreparable harm to Riverfront’s business and goodwill, as well as the
consuming public, and will continue to cause such irreparable harm absent injunctive relief. For
example, as the owner of the call letters “KORN,” Riveffront could use that call sign on any of

its FM stations, including Riverfront’s Algona, Iowa, FM station (located in Kossuth County,
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Towa, the U.S. county that leads the nation in corn production), but is limited in its ability to do
so because Riverfront’s Algona, Iowa station and KORN Country 92.1 have overlapping
broadcast territories.

32.  KORN Country 92.1’s and Kettelson’s wrongful use of these designations has
caused damages in terms of lost profits, diversions of sales, diversion of listeners, and loss of
goodwill.

33.  KORN Country 92.1°s and Kettelson’s wrongful use of these designations has
also resulted in benefits wrongly inuring to KORN 92.1 that would not have been realized but
for its unlawful infringement.

34. KORN Country 92.1°s and Kettelson’s wrongful use of these designaﬁons is
willful, and has been in bad faith, makng this an exceptional case as defined by the Lanham

Act. Riverfront is entitled to attorney fees and multiple damages.

COUNT 11
DILUTION UNDER 15 U.S.C. § 1125(c) (THE LANHAM ACT)
35.  Riverfront restates all previous allegations and incorporates them herein by
reference.

36.  Riverfront’s “KORN”kand “KORN Radio” designations are famous and
distinctive, and have long been associated specifically with Riverfront’s and its predecessors-in-
interests’ radio station in Mitchell, South Dakota, as evidenced by the facts discussed above,
including, but not limited to, a famous nationally-syndicated’television show asking Riverfront’s

predecessors-in-interest for permission to use the “KORN” and “KORN Radio” designations in
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episodes of that show, and Kettelson’s previously asking Riverfront to sell the right to use the
“KORN” and “KORN Radio” designations to Kettelson and/or KORN Cduntry 92.1.

37.  Riverfront and its predecessors have used the “KORN” and “KORN Radio”
designations in commerce since at least as early 1950.

38.  KORN Country 92.1°s and Kettelson’s use of the “KORN” and “KORN Country”
designations commenced long after Riverfront’s and its predecessors’ designations became
famous.

39.  KORN Country 92.1’s and Kettelson’s improper use of the “KORN” and “KORN
Country” designations is likely to cause association arising from the similarity between KORN
Country 92.1°s designations and Riverfront’s “KORN” and “KORN Radio” designations, which
will impair the distinctiveness of Riverfront’s mark.

40. KORN Country 92.1°s and Kettelson’s use of the “KORN” and “KORN Country”
designations is causing irreparable harm to Riverfront’s business and goodwill, as well as the
consuming public, and will continue to cause such irreparable harm absent injunctive relief.

41. KORN Country 92.1°s and Kettelson’s wrongful use of these designations is
willful, and has been in bad faith, making this an exceptional case as defined by the Lanham Act.
Riverfront is entitled to attorney fees and multiple damages.

COUNT 1l
CYBERSQUATTING UNDER 15 U.S.C. § 1125(d) (ANTI-CYBERSQUATTING AND
CONSUMER PROTECTION ACT)
42.  Riverfront restates all previous allegations and incorporates them by reference.
43,  Riverfront’s designations “KORN” and “KORN Radio” were famous and/or

distinctive at the time that Kettelson registered the domain www.KORN92.com.
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44,  The pirated domain is identical, dilutive, and/or confusingly similar to
Riverfront’s designations, in that the pirated domain wholly incorporates Riverfront’s FCC-
licensed call sign “KORN.”

45. | KORN Country 92.1 and Kettelson had and continue to have a bad-faith intent to
profit from, or to interfere with, Riverfront’s distinctive marks, and to damage Riverfront’s
reputation. As evidence of KORN 92.1’s bad faith: (a) KORN 92.1 owns no trademark or other
intellectual property rights to the designation “KORN” or any mark similar to it, as evidenced by
Kettelson’s previous attempt to purchase the right to use that designation from Riverfront; (b) the
domain in question does not consist of KORN 92.1’s legal name or any other name by which
KORN 92.1 is legally known; in fact, KORN 92.1 has its own FCC-issued call sign, “KKOR;”
(c) KORN 92.1 has never made any good faith or fair use of the “KORN” designation on its
. domain or otherwise, but instead uses the “KORN” and “KORN Radio” designations as call
letters that do not belong to it.

46.  Riverfront is entitled to a judgment compelling KORN 92.1 and/or Kettelson to

transfer all ownership in the domain www.KORN92.com pursuant to 15 U.S.C. § 1125(d)(1)(c).

47.  Riverfront is also entitled to a preliminary and permanent injunction enjoining
KORN 92.1 or Kettelson from further use of this domain pursuant to 15 U.S.C. § 1116(a).

48.  Riverfront is further entitled to a judgment awarding it all damages caused by
KORN Country 92.1 and Kettelson, or in the alternative, statutory damages in the amount of

$100,000 regarding the domain www.KORN92.com pursuant to 15 U.S.C. § 1117(a) and (d).
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COUNT IV
UNFAIR COMPETITION

49. Riverfront restates all previous allegations and incorporates them by reference.

50.  KORN 92.1’s and Kettelson’s conduct constitutes unfair competition and
wrongful confusion of source.

51.  For example, KORN Country 92.1 has represented to the public that its call-sign
is “KORN” and that it is commonly known as “KORN Country” when this representation is
false. Kettelson has registered domain name that makes it appear as if KORN Country 92.1°s
call letters are “KORN” when that is not true.

52. KORN Country 92.1°s and Kettelson’s representations were and are likely to
deceive or mislead prospective customers or purchasers, and have deceived and misled
prospective customers and purchasers.

53. These representations tended to, and did in fact, cause the mistaken belief that
KORN Country 92.1 is affiliated with Riverfront and its stations including KORN News Radio
1490.

54.  These representations were material, in that they were likely to, and in fact did,
affect the conduct of prospective purchasers and listeners.

SS. These representations were material in that there is a reasonable basis for
believing that the representations have caused, or are likely to cause, a diversion of trade or

listeners from Riverfront to KORN Country 92.1.
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56.  These representations were made in bad faith and in reckless diéregard for the
rights of Riverfront in that Kettelson and KORN Country 92.1 made the representations with the
intent of trading upon Riverfront’s goodwill at Riverfront’s expense.

WHEREFORE, Riverfront prays for judgment against KORN Country 92.1 and
Kettelson as follows:

1. That KORN Country 92.1 and Kettelson be preliminary and permanently enjoined
and restrained from the wrongful conduct described above, particularly the use of Riverfront’s
call sign “KORN” or any confusingly similar variation thereof, and specifically the use of
“KORN” and “KORN Country” in any form of advertising or media, including on broadcasts, in
print media, on billboards, on Facebook, on Twitter, or in iPhone or Android applications;

2. That KORN Country 92.1 and Kettelson be ordered to disgorge to Riverfront all
profits derived from and/or compensate Riverfront for all damages resulting by reason of KORN
Country 92.1°s and Kettelson’s wrongful use of the designation “KORN;”

3. That KORN Country 92.1 and/or Kettelson be ordered to transfer the domain

www.Korn92.com to Riverfront;

4. That Riverfront be awarded all recoverable damages, including any statutory,
punitive, and multip}e damages as provided by statute or other léw;

5. That Riverfront be awarded it costs, disbursements, including reasonable
attorneys’ fees and expenses; and

6. That Riverfront receive such other and further relief as the Court deems

appropriate.
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Dated this oi~day of May, 2015.

JOHNSON, MINER, MARLOW,
WOODWARD & HUFF

S

Steven K. Huff

Post Office Box 667

Yankton, South Dakota 57078
(605) 665-5009

Attorneys for Plaintiff

Email: steve@jmmwh.com

WOODS, FULLER, SHULTZ & SMITH P.C.
Ryan W. Snell

300 South Phillips Avenue, Suite 300

Post Office Box 5027

Sioux Falls, South Dakota 57117-5027

(605) 336-3890

Email: Ryan.Snell@woodsfuller.com

ATTORNEYS FOR PLAINTIFF

PLAINTIFF DEMANDS A TRIAL BY JURY ON ALL ISSUES
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