UNITED STATES DISTRICT COURT
DISTRICT OF NEBRASKA

MARIO MARTINEZ, JR., PAOLA
MERCADO, JANE DOE, MARIA ROE,
STEVEN DAHL, AND ACLU
NEBRASKA FOUNDATION,

Civ. Action No.

COMPLAINT
Plaintiffs,
V.

CITY OF FREMONT; DEAN F.
SKOKAN, JR., IN HIS OFFICIAL
CAPACITY AS FREMONT CITY
ATTORNEY; AND TIMOTHY
MULLEN, IN HIS OFFICIAL
CAPACITY AS FREMONT CHIEF OF
POLICE,

Defendants.
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INTRODUCTION
1. This lawsuit challenges the City of Fremont, Nebraska'’s illegal attempt to enact
its own comprehensive immigration law to regelthe housing and employment of immigrants
within its borders.
2. On June 21, 2010, Fremont voters pass€dyalnitiative Pdition enacting an
“ordinance relating to immigration.” The “Immigration Ordinance” seeks to prevent
immigrants the City deems “illegal aliens” framsiding in rental housing within Fremont’s

borders. The Immigration Ordinance also marglttiat any entities dog business within the

! SeeResults of Election on Imigration Ordinanceavailable at
http://www.fremontne.gov/index.aspx?NID=448st visited July 2, 2010).
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City participate in a voluntary, experimentatleral program known as “E-Verify,” which
enables the electronic verificati of an employee’s federal permission to work in the U.S.

3. As the City itself has previously acknt®asiged in separate state court litigation,
the Immigration Ordinance violates the Suprem@tause of the U.S. Constitution because it is
preempted by federal immigration law, adlvas by the federal government’s exclusive
authority to regulate immigratioh. Indeed, courts in several other federal jurisdictions have
enjoined similar laws relating to housingemployment of immigrants as unconstitutiohahd
the federal government has recently taken theippn$efore the U.S. Supreme Court that a state
or local government cannot lawfuligandate participation in E-Verify.

4. The Immigration Ordinance is unlawfidr several other reasons as well,
including that it violates Equal Protection and federal Fair Housing Act, is unconstitutionally
vague in violation of due process, and excdadsont’'s municipal authority under Nebraska
law.

5. This lawsuit seeks to prevent the many harms that will befall citizens and
noncitizens alike if the Immigration Ordinaniseallowed to go into effect — including

discrimination and profiling against thoséevare deemed to look or sound foreign.

2 City of Fremont, Nebraska v. Wanda Kotas et219 Neb. 720, 722 (Neb. 2010)
(recounting the City’s asdén that the Ordinance “violated the Supremacy Clause of the U.S.
Constitution and was preempted by federal lavd’)[at 723] (“Fremont points out that courts
have uniformly determined that harboring amdi$ing provisions such as those contained in the
Measure are preempted by federal law and therefore are unconstitutional”).

% See Villas at Parkside Partners v. City of Farmers BraretF. Supp. 2d ----, 2010
WL 1141398, at *16 (N.D. Tex. Mar. 24, 201@hamber of Commerce v. HenNo. CIV-08-
108-C, 2008 WL 2329164 (W.D. Okla. June 4, 20@8)ed in part by594 F.3d 742 (10th Cir.
2010);Villas at Parkside Partners v. City of Farmers Bran8i7 F. Supp. 2d 858 (N.D. Tex.
2008);Lozano v. City of Hazletopd96 F. Supp. 2d 477 (M.D. Pa. 200Ggrrett v. City of
Escondidg 465 F.Supp. 2d 1043 (S.D. Cal. 2006).

* Brief for the United States as Amicus Curi® (“States and localities may not impose
such requirements”hamber of Commerce v. Candelafido. 09-115), 2010 WL 2190418ee
also id.at 16-19.
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Unfortunately, immigrant residents of Fremonvéalready reported threats and harassment as a
result of the anti-immigrant hobty surrounding the Ordinance.

6. This litigation also seeks to prevengetbonflicting patchworlof regulation that
would result if cities across tlo®untry were allowed to take migration policy into their own
hands as Fremont has attempted to do.

PARTIES
Plaintiffs

7. Plaintiff Mario Martinez, Jr., a Fremontsident and tenant, Bdived in Fremont
for 13 years. He is a native-born U.S. citixemo identifies himsélas Latino. Plaintiff
Martinez rents his house in Fremont on a monthgrsoand resides therattv his wife, daughter,
and pet dog. His family and job are in Fremont.

8. Plaintiffs Paola Mercado, a Fremont residend tenant, has lived in Fremont for
about 14 years. Plaintiff Merda is a native-born citizen ofélJ.S. She rents a house in
Fremont on a monthly basis and residesdtwith her husband and their children.

9. Plaintiff Jane Doé&,a Fremont resident and tenant, is a U.S. citizen who identifies
herself as Latina. Plaintiff Doe lives in a r@napartment in Fremomiong with her fiancé and
minor child. Her fiancé does not currently haveg immigration papersPlaintiff Doe does not
believe that her fiancé has agpgvernment-issued identification mber that would establish his
lawful presence in the U.S. as required by@hdinance. Plaintiff Doe and her fiancé are
expecting a baby. After their weddj, Plaintiff Doe and her fiance hopefile an application to
adjust her fiance’s status to avfal immigration status.Plaintiff Doe has a lease that will expire

early next year.

® Jane Doe is a pseudonym. Plaintiff Deéling a motion to for leave to proceed
pseudonymously.
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10.  Plaintiff Maria Roe a Fremont resident and tenaata U.S. citizen. Plaintiff
Roe was born in Fremont and has lived in Frenfmntnuch of her life. Plaintiff Roe has been
married for three and a half years and togeth#r aer husband raises her child. Plaintiff Roe’s
husband does not currently have any immigragp@apers. Plaintiff Roe does not believe her
husband has any government-issued identificationber that would establish his lawful
presence in the U.S. as required by the Ordiearshe believes her husband may be eligible to
adjust to a lawful immigration stz and plans to file an applicari to do so in the near future.
Ever since the passage of the ordinance, how®&&ntiff Roe’s child ha been crying out of
fear that the child’s father will be taken awa3laintiff Roe and her family rent an apartment in
Fremont on a monthly basis. aititiff Roe also has otherrfaly who reside in Fremont.

11. Because they believe the Immigration @etice is unlawful, Tenant Plaintiffs
Martinez, Mercado, Doe, and Roe do not think thleguld have to comply with it. However,
Tenant Plaintiffs are afraid that if they do notwdeat is required, thenély could be criminally
prosecuted, fined, and evicted foolating the Ordinance.

12.  Tenant Plaintiffs MartinegzMercado, Doe, and Roe all have friends or relatives
who stay at their rental homes from time tadiwhen they visit Fremont. Because of the
ordinance, however, Tenant Plafifs fear that they are at risk of eviction, prosecution, and
sanction if they have guests stay at their hoovesnight or for any extended period without an
occupancy license. They do not know hoviigore out whether someone is staying long
enough to require an occupancy license. Indekhtiff Martinez has a relative who is already

afraid to visit him because of ddgpments related to the Ordinance.

® Maria Roe is a pseudonym. Plaintiff Roe is filing a motion for leave to proceed
pseudonymously.
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13. Tenant Plaintiffs MartingzaViercado, Doe, and Roe do not believe that citizenship
or immigration status is relevant to whatkemeone is good tenant or whether friends and
relatives should be permitted to stay over as houseguests.

14.  Tenant Plaintiffs Martingaviercado, and Roe fear thtaey will be forced to
secure occupancy licenses on a monthly btsis, requiring that #y expend significant
amounts of time and money ¢ontinue living in Fremont.

15. Because they are month to month tenants, Tenant Plaintiffs Martinez, Mercado,
and Roe are particularly vulneratib eviction for failure to comply with the Ordinance. They
fear that if they are evicted, they would notdiee to find other suitable rental property in
Fremont where they could reside with their families.

16. Plaintiff Roe is particularlyulnerable to eviction. Plaintiff Roe fears that as a
result of the Ordinance, the City coulddertheir landlord to evict them because of her
husband’s immigration status. Sleafs that as a result of theddrance, they would be unable
to move to another apartment in Fremont wheeg ttould live together as a family. She does
not believe any landlord would be willing to reéatthem without proof of lawful immigration
status, because any landlord who does so wigkdhe eventual revocation of her husband’s
occupancy license and having to undergo the msrdad expense of an eviction proceeding.
She is also concerned that her family will betable to afford the expense of moving.

17.  Plaintiff Doe likewise fears that becausfeher fiance’s immigration status, her
family will be unable to remain together irethcurrent apartment and will be unable to find
another apartment in Fremont where they couilg together. They daot believe any landlord

would be willing to rent to them without proof lawful immigraton status, because any
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landlord who does so would risk the eventual casion of her fiance’sccupancy license and
having to undergo the burdens and expense of an eviction proceeding.

18.  Plaintiff Steven Dahl, a Fremont residend landlord, owns several rental
properties in Fremont comprising about 61 reatats. He ordinarily has about 130 to 140
tenants, including children. His vacancy ratassally about 5%; he aently has one vacant
unit and will have two additional vacant units at the end of this month.

19. Plaintiff Dahl does not adhis tenants about their imgration status, and feels
that as a non-lawyer this would be difficultdetermine in any case. He thinks immigration
status has no bearing on whethdenant willbe good or not.

20.  Plaintiff Dahl does not feel that he should have to comply with the Ordinance.
Plaintiff Dahl is afraid that he may be subjezprosecution and fines dine of his tenants does
not have a proper license.

21.  Plaintiff Dahl is concerned #t if the Ordinance goes ingdfect it will negatively
impact his business in several respects. Herisaroed that rental prices will decline as renters
move outside the city limits or to other towngé@sponse to the Ordinance. He expects to have
to lower rents to attract new tenants becauskeoOrdinance, and is concerned that his property
values will decline. Indeed, ormé Plaintiff Dahl’s tenants tsaalready indicated that she may
move out as a resudf the Ordinance.

22.  Plaintiff Dahl is also concerned about ttasts of administeng the ordinance. In
particular, he fears having to undergo the disruption, expense, and difficulty of an eviction
proceeding for any tenants whose occupancy liceaserevoked. He fears that tenants who are

the subject of such eviction proceedings may cause damage to his property.
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23.  Plaintiff Dahl is concerrgthat it will be difficult and burdensome for him to
ensure compliance with the Ordinance. Fatance, if a roommataoved out and another
moved in then he would have to ensure thatnew roommate had a license. He is also
concerned that he will not be able to monhow long guests are visiting or whether they
gualify as “temporary guests.”

24. The ACLU Nebraska Foundation is anayer and business entity with an
office in Lincoln, Nebraska. Is a Nebraska non-profit corpai@t that provides assistance to
the public on civil liberties mattersACLU Nebraska’s mission is farotect the ciw liberties of
all Nebraskans, guaranteeing protection of t&rConstitutional rights and their rights under
the Nebraska State Constitution.

25.  ACLU Nebraska employs three full tineenployees and one part-time employee.
ACLU Nebraska has also sometimes hired law clerks as employees. ACLU Nebraska currently
has a vacancy for an administrative assistadtia advertising that available position for
prospective applicants.

26. ACLU Nebraska employees have performemtk in Fremont and will do so in
the future. ACLU Nebraska employees have gikample, testified at a Fremont City Council
hearing and assisted a Fremmagident who was improperly dewli a driver’s license. An
ACLU Nebraska employee has also acceptedatation to travel to Fremont to conduct a
know-your-rights training. The ACLU Nebraskas also performed work in Fremont in
connection with the Immigration Ordinance.

27. ACLU Nebraska complies with federal law to verify the eligibility of its
employees to work in the United States using the traditional “I-9” paper form, but ACLU

Nebraska does not currentlyeushe voluntary E-Verify programif the Fremont Immigration
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Ordinance takes effect, ACLU Netska will be forced to usedtvoluntary E-Verify system to
verify employment eligibility because we hasmmployees who will perform work in Fremont in
the future. ACLU Nebraska fears that if it dows use E-Verify, ACLU Nebraska may be sued
by the Fremont City Attorney and have to expesgburces defending against such litigation.

28. ACLU Nebraska is concerddhat using E-Verify woul impose added costs and
obligations on ACLU Nebraska, including regishg for the program, becoming familiarized
with a sixty-page E-Verify User Manual, tramg its employees in the proper use of E-Verify,
entering into and complying with the Memorandof Understanding (“MOU”) with the federal
government, and using E-Verify for each new hikdoreover, ACLU Nebraska will have to
assist any employees who are authorized to watkvho are not confirmed and have to resolve
problems. These obligations will be partemly burdensome because ACLU Nebraska has
limited staff resources. If the Fremont Imnagon Ordinance does ntatke effect, ACLU
Nebraska will not use E-Verify and will notcur the attendant costs and obligations.

29. ACLU Nebraska believes that coipimg with the Fremont Immigration
Ordinance will also harm ACLU Nebraska by reqg it to divert resources from its programs
for implementation, training and proper use oV &rify as a means of verifying employment
eligibility of its employees.

Defendants

30. Defendant City of Fremont is located iretbtate of Nebraska. During all relevant
time periods, the City and its egts acted under color of law.

31. Defendant Dean F. Skokan is suedthis capacity as the City Attorney of
Fremont. As City Attorney, Defendant Skokamesponsible for enforcing portions of the

Immigration Ordinance.
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32. Defendant Timothy Mullen is sued inshtapacity as the Chief of Police of
Fremont. As Chief of Police and head of Eremont Police Departmeribefendant Mullen is
responsible for enforcing and implementpaytions of the Immigration Ordinance.

JURISDICTION AND VENUE

33.  This Court has jurisdiction pursuant to 28 U.S.C. 88 1331 and 1343 over
Plaintiffs’ claims under the Constitution of thkmited States and 42 U.S.C. § 1983. This Court
has jurisdiction over Plaintiffs’ state law claipgrsuant to 28 U.S.C. 8§ 1367. This Court has
jurisdiction over Plaintiffs’ requestfor declaratory and injunctivelief pursuant to 28 U.S.C. 88
2201 and 2202.

34. Venue is proper in this glicial district pursuant to 28 U.S.C. § 1391(b) because
all of the events giving rise to the claims madéhis complaint have occurred or will occur in
this district, and because Defenti€ity of Fremont is locateid this district and Defendants
Skokan and Mullen perform their official duties in this district.

GENERAL BACKGROUND

The City of Fremont

35. Fremont is a city of about 25,000 resitkewhich “historiclly has been 98
percent white.” In 1990, for example, census datdicates that there were only about 165
individuals of Hispanic descent and Xé2eign-born persons residing in Fremont.

36.  Since 1990, however, the Hispanic popolabf Fremont has grown by about
eight times® from less than 1% of the poputatito nearly 8% of the populatidnToday, there

are about 2,000 Fremont residents of Hispanic des€ent.

’ Leslie Reed, “City Torn By Immigrain Proposal,” Omaha World-Herald, June 10,
2010,available athttp://www.omaha.com/article/20100610/NEWS01/7061098¢0241 visited
July 5, 2010).
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37. Inthe same time period, Fremont’s figre-born population has grown by about
four times, from 1.1% of the population tbaut 4.3% of the populiain, with about 1,100
foreign-born residents today, mostigm Latin America and Asi&

Events Leading Up to Passage of the Immigration Ordinance

38. In 2008, then-City Council Member Baarner introduced the Immigration
Ordinance, which was eventually consideaed rejected by the City Council in June 2008.

39. According to news reports, Warneifd he introduced the ordinance in 2008
because of citizen complaints about unpaidftakbills at the Fremont hospital and about
growing numbers of Spanish-speakingdgnts enrolled in Fremont schoot3."Warner was
apparently “suspicious of the number of aduit&remont who seem to have no knowledge of

nl3

English.

8 Leslie Reed, “City Torn By Immigrath Proposal,” Omaha World-Herald, June 10,
2010,available athttp://www.omaha.com/article/20100610/NEWS01/7061098¢024 visited
July 5, 2010).

® CompareU.S. Census for 1990 (enumerating Hispasopulation as 16Bdividuals, or
.6% of the total population of Fremonyith American Community Survey 2006-2008
(estimating Hispanic population at 1,995, or 7.8% of the total population of Fremont).

19 SeeAmerican Community Survey 2006-2008stimating Fremont’s Hispanic
population to be 1,995 personsge alsd.eslie Reed, “City Tormy Immigration Proposal,”
Omaha World-Herald, June 10, 20&0ailable at
http://www.omaha.com/article/20100610/NEWS01/7061098¢0a4 visited July 5, 2010).

1 CompareU.S. Census for 1990 (enumerating 27ifgn-born persons, or 1.1% of the
total population of Fremontyith American Community Survey 2006-2008 (estimating a
foreign-born population of 1,11@y about 4.3% of the tdtaopulation of Fremontsee also
Leslie Reed, “City Torn By ImmigratioRroposal,” Omaha World-Herald, June 10, 2010,
available athttp://www.omaha.com/article/20100610/NEWS01/70610989441 visited July 5,
2010).

12 _eslie Reed, “City Torn By Immigraih Proposal,” Omaha World-Herald, June 10,
2010,available athttp://www.omaha.com/article/20100610/NEWS01/7061098¢024 visited
July 5, 2010).

B,
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40.  After the City Council voted 4 to 4 on the proposed Ordinance, the Fremont
mayor broke the tie by voting against it. Propda@i the Ordinance #n collected signatures
to have the Immigration Ordinanceted on as a City Itiative Petition.

41.  The petitioners named on the City Initiai?etition indicated that in their view,
the Immigration Ordinance is necessary in padause of the federgbvernment’s failure to
control the immigration problem. Jerry Haatproponent of the Immigration Ordinance and
leader of the petition drive, “said that theléeal government isn’t controlling immigration, so
Fremont and other communities need local ordinatecesotect jobs for lgal residents and curb
spending on education and medicate for illegal immigrants™* John Wiegert, another named
petitioner, stated to a reportiiat “[i]f the federal government is not going to watch out for us,
then we need to watch out for ourselvés.”

42.  Proponents of the Immigration Ordinancedalso expressembncerns regarding
demographic changes in Fremont. Hart repoyté&Hid he joined theetition drive because
Fremont residents were growing more conedrabout the changes they were seeing in
Fremont.” Among Hart’'s concerngere the increasing numbersSanish-speaking residents
in Fremont: According to news reports, “[h]edsahen he worked out at the YMCA, he heard
people griping about visitorsraggling with the weight machés who didn't speak English. At

the Fremont Wal-mart, he heardhet customers speaking in Spanish.”

1 Timberly Ross, “Neb. City wary of lawi over immigration measure,” Associated
Press, May 16, 2010.

15 John Ferak and Cindy Gonzalez, “Expensenpted Fremont’s mayor’s ‘no’ vote,”
Omaha World Herald, July 31, 2008.

16 | eslie Reed, “City Torn By Immigrath Proposal,” Omaha World-Herald, June 10,
2010,available athttp://www.omaha.com/article/20100610/NEWS01/7061098¢024 visited
July 5, 2010). Other Fremont residents have gpadimitted to stereotyping and racial profiling
of Hispanic individuals.See‘Preliminary Results Show Nbe City Supporting lllegal
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43.  The Immigration Ordinance has createdimate of hostility against immigrants
in Fremont, and Plaintiffs andhars in Fremont have sufferectidents of harassment since the
introduction of the Ordinance. For examplepne recent incident, Plaintiff Doe asked a
Fremont store employee if her minor child cous# the bathroom, only to be told that there
were “no restrooms for Mexicans.” In anothesident, Plaintiff Martinez’s wife was told to
“Go back to Mexico” because of her accent. avliPlaintiff Roe sought to express her views on
the Immigration Ordinance to a gdidoofficial, the public officialopenly laughed at a racist joke
told by another constituent in Plaintiff Roe’s prse. Plaintiff Martinez has also seen people
around Fremont wearing t-shirts thaad “Proud to Be an American: If You're Not, Go Home.”
The ACLU of Nebraska has also been the rectmé&numerous vitriolic calls and messages as a
result of the organization’s public opposition to the Ordindrce.

44.  Apparently concerned that the Immigoat Ordinance was unlawful, the City
initiated a pre-election challenge in state todihe City asserted that the Immigration
Ordinance was unconstitutional because it vealahe Supremacy Clause and was preempted by
federal immigration law. The City also claichthat the Immigration Ordinance violated the

requirement that initiative p&ttns concern a single subject.

Immigration Restrictions, #sociated Press, June 21, 20dv@ilable at
http://www.newser.com/article/d9gg0vggO/prelirig-results-show-neb-city-supporting-illegal-
immigration-restrictions.htm{*Sandra Leffler, 69, who ownsdowntown antique store with her
husband, Marv, said she knows nibt-ispanics are illegal immigrantbut that it's hard not to
think that way. She said she scrutinizes her Higpaumstomers. ‘I have to admit, when | see
them come into the store ... | can't help wamdgif I'm profiling someone who's completely
honest,” she said.”).

17 See also, e.gMonica Davey, “City in Nebraska Tiwas Immigration Vote Nears,”
New York Times, June 17, 2010 (describing hatbusiness owner who was screamed at to
“[g]o back to Mexico!” and received an anongus letter accusing hiwf harboring illegal
immigrants).
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45.  The Nebraska Supreme Court held thatrtieasure had “one general subject--the
regulation of illegal aliens® The Court also affirmed the lower court’s ruling that the City’s
substantive constitutional challengsutd not be adjudidad pre-election.

46. On June 21, 2010, Fremont voters passedrtimigration Ordinance as a City
Initiative Petition, with a margiof 57 percent to 43 percent.

47.  The Ordinance adds a new 8 6-428 toRheamont Municipal Code Ordinance No.
3139, entitled “Harboring or Hiring dflegal Aliens, Prohibited.”

The Immigration Ordinance’s Reguation of Immigrant Housing

48.  The Immigration Ordinance generaftyakes it unlawful for any person or
business entity that owns a dirgg unit in the City to “harboan illegal alien in the dwelling
unit, knowing or in reckless disreghbof the fact that an alien hasme to, entered, or remains in
the United States in violation of law.” Ord. S&é¢c2.A. The Ordinance further provides that “to
let, lease, or rent a dwelling itito an illegal alien, knowing an reckless disregard of the fact
that an alien has come to, entérer remains in the United Staiesviolation of law, shall be
deemed to constitute harboring.” Ord. Sec. 1, 2.A.1.

49.  The prohibition on harboring is genlyeenforced through an enforcement
scheme based on occupancy licenses. Ord. Sec. 1, 2.A 4.

50. The Ordinance requires thatjor to occupying a leaseau rented dwelling unit,
each occupant older than 18 years of age muatroah occupancy license. Ord. Sec. 1, 3.A.

51. Anoccupant is defined as any persoteolthan 18 years of age, other than a

temporary guest, who residesarmwelling unit. Ord. Sec. 1, 1.EA dwelling unit is generally

18 City of Fremont v. Kota®279 Neb. 720, 728-29 (Neb. 2010).
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defined as “a single residential tmiith living facilities for one omore persons ... that is let or
rented for valuable consdation.” Ord. Sec. 1, 1.C.

52.  Each occupancy license is valid ofily a specific occupant and a specific
dwelling unit; a separate occupgricense is required for anylogation to a different dwelling
unit. Ord. Sec. 1, 3.D.

53.  The owner or manager of any dwefjinnit must notify each prospective
occupant of the occupancy license requirenemd, “shall not permit occupancy of a dwelling
unit unless the occupant first obtainsacupancy license.” Ord. Sec. 1, 3.C.

54.  To obtain the required occupancy license, each occupant must complete and
submit an application for an occupancy license to the Fremont Police Department, pay a $5 fee
to the City, and obtain an aggancy license. Ord. Sec. 1, 3.B.

55. Each occupant is required to complete the following information as part of the
application for an occupancy license: occupant’s full legal name, occupant’s mailing address,
dwelling unit address, name and business adarethe dwelling unit owner or manager, the
date the lease commences, occupant’s date of birth, occupant’s “country or citizenship,” and the
full legal name and date of birth of each midependent of the occupant. Ord. Sec. 1, 3.E.

56. If the applicant is a U.S. citizen ortianal, he or she is required to sign and
submit a declaration to that effect. The fahall provide notice ahe criminal penalties
pursuant to 18 U.S.C. § 1015(e). Ord. Sec. 1, 3.E(9)(a).

57. If the applicant isiota U.S. citizen or national, ler she is required to provide
“an identification number assigned by the fedgovernment that the occupant believes
establishes his lawful presencelie United States,” or, if her she does not know of any such

number, he or she must so declare. Oed. &, 3.E(9)(b). The Ordinance provides that
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examples of such a number could “include, batrast limited to: residd alien card number,
visa number, ‘A’ number, 1-94 [sic] registr@ti number, employment dudrization number, or
any other number on a document issued by ti$e Government.” Ord. Sec. 1, 3.E(9)(b).

58. The Ordinance provides that the City biesue an occupancy license to every
applicant who submits a completed applicatind pays the application fee. Ord. Sec. 1, 3.F.

59.  After issuing an occupandigense, the Fremont Police Department (hereinafter
“P.D.”) shall “request the feddrgovernment to ascertain whet the occupant is an alien
lawfully present in the United States” basedthe information provided in the occupancy
license application and any otheformation requested by thedieral government. Ord. Sec. 1,
4.A (citing 8 U.S.C. § 1373(c)).

60. The Ordinance provides that if the fedegal’ernment reports that the occupant is
“not lawfully present in the United States,” thiés@ P.D. shall send a deficiency notice to the
occupant. The deficiency notice dtsthte that on or before the"8ay following the date of
the notice, the occupant may attempt to cortteetfederal governmeantrecords or provide
additional information establishingahthe occupant is “lawfully present” in the U.S. The P.D.
shall submit any such additional information provided by the occupant to the federal
government. Ord. Sec. 1, 4.B.

61. The Ordinance further prides that, after the 8Hay after the issuance of a
deficiency notice, the P.D. shall again makerayuiry to the federal government regarding the
immigration status of the occupia If the federal government rep®that the occupant “is an
alien who is not lawfully present in the Unit8tates,” then the P.D. shall send a revocation
notice to both the lessor andetbccupant. The revocation notice revokes the occupant’s

occupancy license effective 45 days afterdiate of the notice. Ord. Sec. 1, 4.D.
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62.  Any lessor who leases or rents a dwglunit without obtaining and retaining a
copy of the occupancy license of every known ocatigain violation ofthe Ordinance. Ord.
Sec 1, 3.H. In addition, a lessor coitena violation if he or she ifa to include in the terms of
the lease a provision stating that occupancy @ptiemises by persons over the age of 18 who do
not hold a valid occupancy license constitutes a dteféthe lease. Ord. Sec. 1, 3.I. Further, a
landlord or landlord’s agent whtas authority to initiate evion proceedings violates the
Ordinance if he or she knowingly permits an occupant to occupy a dwelling unit without a valid
occupancy license. Ord. Sec. 1, 3.J.

63. “Any person” who violateSection 3 of the Ordimee (requiring occupancy
licenses) shall bsubject to a $100 farachviolation, upon conviction in the Dodge County
Court. Ord. Sec. 1, 3.K. Either leasingenting a dwelling unit without obtaining and
retaining a copy of the occupancy license arg\known occupant is a “separate violation for
each occupant,” and “for each day of such occupancy,” beginning on'ty@fter the date
of any notice from the City thain occupant’s occupancy licenis being revoked. Ord. Sec. 1,
3.L.

64. The obligations of the Ordinance apply pragpely to “contracts to let, lease, or
rent dwelling units that arentered into and tenaes that begin after thaate that the Ordinance
becomes effective.” Ord. Sec. 1, 2.A.4.

65. The Ordinance provides that a landlordocupant in receipt of a deficiency
notice or revocation notice may abi judicial review in stateourt of, among other things, the
guestion “whether the occupantais alien not lawfully present in the United States.” Ord. Sec.
1, 4.F.1, 3-4. The Ordinance foer provides that the reviemg court must “defer” to “any

conclusive ascertainment of immigration stdiyghe federal governmentjut that the federal
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government’s “most recent ascertainmentinaiigration status creas$ only a rebuttable
presumption. Ord. Sec. 1, 4.F.4-5.

The Immigration Ordinance’s Reguation of Immigrant Employment

66. The Immigration Ordinance requires eydusiness entity ithe City employing
one or more employees and performing work withm City to register in the federal E-Verify
Program within 60 days of the Ordinance’s dffecdate, and to use the E-Verify Program to
verify the employment authorization of eachpdoyee hired thereafter. Ord. Sec. 1, 5.E. The
same requirements apply to every business entityone or more employees that begins
performing work within the City subsequent todys following the Ordinance’s effective date.
Ord. Sec. 1, 5.F.

67. Business entities that apply for a business license, permit, grant, or loan from the
City, or are awarded a contract feork to be performed withithe City, are required to provide
to the City documentation confirming theggistration in E-Verify. An authorized
representative from each such bess entity is also required éxecute an affidavit certifying
that the business entity does not knowingly emginy person who is an unauthorized alien.
These requirements are a condition of any licepeenit, grant, or loan from the City, and for
any contract awarded bydlCity. Ord. Sec. 1, 5.C.

68. A business entity is defined as “anyrg@n, group of persons, partnership or
corporation that engages in aagtivity, enterprise, mfession or occupation for financial gain,
benefit, or livelihood . . . whether for profit not-for-profit. The ternbusiness entity shall
include but not be limited to contractors, subcactbrs, self-employed individuals, partnerships,
and corporations. The term business entityl shelude both business entities that are required

to obtain a license or permit to conduct businesgberCity of Fremont, and businesses that are
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not required to obtain a license or permit to contwsiness in the City of Fremont.” Ord. Sec.
1,1.G.

69. A business license “means any licensermit, occupation tax registration,
business registration, or regegion certification issued @ business entity by the City,
including but not limited to all licenses apdrmits described under the Fremont Municipal
Code, Ordinance No. 3139.” Ord. Sec. 1, 1.K.

70.  An “unauthorized alien” islefined as “an alien whioes not have authorization
of employment in the United &es, as defined by’ 8 U.S.C. § 1324a(h)(3). Ord Sec. 1, 1.F.

71.  The E-Verify Program is a voluntary@ experimental program originally
established by Congress in thiedlal Immigration Reform and Immigrant Responsibility Act of
1996 (“lIRIRA”), Pub. L. No. 104-208 (Sept. 30, 1996k-Verify is set to expire on September
30, 2012. E-Verify permits employers who elect to participate to velefstronically workers’
employment eligibility. Howeveemployers generally need not participate in E-Verify should
they choose not to do so, and employers may instediy the employment authorization status
of new hires using the federal “I-9” paper form.

72.  Employers who use E-Verify must engagevarious activities, including learning
how to use the program; registering for Ef¥fe which includessigning a Memorandum of
Understanding (“MOU”) with the Department idbmeland Security and the Social Security
Administration; and submitting to E-Verify dasach as employee name, date of birth, and
Social Security Number for all new hirel addition to initialtraining, employers must
periodically update and re-train personnehgdt-Verify each time the system is updated or

changed.
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73.  Pursuant to the MOU, employers haeyeral obligations, including: All
employer representatives who use E-Verify noashplete a tutorial; the employer must become
familiar with and comply with the lengthy E-¥iy manual; the employer must agree that in
verifying employment eligibility of an employex the time of hire via the federal Form 1-9
process, the employer will only accept documentsstablish identity that contain a photograph
even though other employers are not so lichitader federal law pursuant to 8 C.F.R. §
274a.2(b)(1)(v)(B); and the employer mustexgnot to use E-Verify as a pre-employment
screening procedure or to engagany unlawful employment pctice. The MOU also provides
that the federal government may termirateess to E-Verify with 30 days’ notice.

74.  E-Verify compares employee information submitted by employers via the Internet
to information in federal SSA and DHS databasBEse system first uses the SSA database to
verify an employee’s name, daigebirth, and social security mber. Upon such verification, if
the employee claimed U.S. citizenship and stitthenship is confirmed by SSA’s database, E-
Verify confirms employment eligibility. For ned.S. citizens, E-Verify uses the DHS database
and sometimes DHS personnel to check whethezrtifdoyee is authorized to work. [If the SSA
database is unable to verify the employeermgttion or DHS is unable to verify employment
authorization, E-Verify issues a tentativen-confirmation. An employee may contest a
tentative non-confirmation by catting the federal governmentrsolve inaccuracies in the
records. If an employee does not contesteheative non-confirmatin within eight federal
working days, it becomes final and employerstiarminate the employee or notify DHS that
the employer is not terminating the empey As of June 2010, only about 204,000 of the

millions of employers nationwide had registered for E-Verify.
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75.  E-Verify has encountered a number ablpems with accuracy, capacity, and fair
implementation since its inception. E-Verify relien databases riddled with errors that put
work-authorized individuals at risk of wrongfidrmination. It is estimated that 17.8 million
Social Security Administration records contaimnors related to name, date of birth, or
citizenship status, with 12.7 million of these degzancies relating to U.S. citizen records.
According to the Social Security Administratie (SSA) Office of the Inspector General, in
2006, over one third of the work authoripatiinformation in the Social Security
Administration’s database for SatiSecurity numbers that weoeiginally assigned for nonwork
purposes was no longer accurate. The SSA’s Inspéeioeral also found that the SSA database
contained enough discrepanciesdsult in an incorredinding in four percent of E-Verify
submissions.

76.  Moreover, error rates for naturalized z&ns and non-citizens are much higher. A
2007 study by the private researchpmration, Westat, determindlolt almost ten percent of
naturalized U.S. citizens whoeaeventually found authorized to work initially received a
tentative non-confirmation. In geral, foreign-born workers atieirty timesmore likely than
native-born U.S. citizens to be incorrectly idéed as not authorized for employment.
Likewise, Westat found that over one in tgork-authorized non-tzens are initially
categorized asotwork-authorized by the program. The records for supposedly non-U.S.
citizens showed seven percent were actually tltens who had not gated their citizenship
status.

77.  E-Verify also suffers from capacifyroblems, lacking adequate staff and
resources to respond efficiently and effectivelyntcreased requests feerification. According

to the Government Accountability Office (GAO), reehe number of employers using E-Verify
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to increase significantly due to m@atory use of E-Verify, the capity of the system would be
affected based on increased employer queriéshanincreased costs of hiring and training
additional government staff to operate the pangrrespond to employer queries, and resolve an
increasing number of tentative non-confirmatigeserated by the system. Indeed, U.S.
Citizenship and Immigration Seces has reported to GAO euators that, due to staffing
shortages, it has been unablertonitor employers’ use of E-Verify.

78.  E-Verify is further prone to problemsesaming from mistakes and abuse in its
implementation by employers. For instance, 86A’s Inspector General found that thirty
percent of E-Verify users admitted they had verified the employment authorization of existing
employees. Indeed, a recent study of the S®#&1s compliance with E-Verify requirements
demonstrated that the SSA had incorrectlyfiestithe employment authorization of existing
employees, of volunteers, and of job candidates pritheir date of hire Moreover, Westat’'s
2007 report found that, when an employee wakerprocess of coasting a tentative non-
confirmation, 22 percent of employers restrictaatk assignments, 16 percent delayed job
training, and two percent reduced pay.

79. A business entity with a license, permit, contract, loan, or grant issued by the City
who violates this section (byifiag to register inE-Verify or failing toverify employment
authorization of new hires through E-Verify) damtried by the City Korney at a public
hearing before the City Council. Ord. Sec. 1,.51Hound in violation, the City Council may
revoke the license, cancel the qawit, recall the grant or accedés the loan and institute an
action to collect any sums due. Ord. Sec. 1, 5.H.

80. The City Attorney may also bring avdiaction against any business entity

suspected of violating the Ordimze by failing to register in the-Verify Program or failing to
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verify the employment authorization of new lsireOrd. Sec. 1, 5.H. The City Attorney may
seek injunctive relief compelling compliance i business entity. Ord. Sec. 1, 5.H.

81. Any business entity subject to enfengent under the employment provisions of
the Ordinance may seek judicial review of @mjorcement action. Any business entity subject
to these provisions may also se¢edlicial review. Ord. Sec. 1, 5.H.

Effective Date and Harm

82. The City has stated its intent to begin enforcement of the Ordinance on July 29,
2010

83. The adverse effects of the Immigration Ordinance will include, at minimum: (a)
subjecting landlords and tenants to criminalgacution and substart@enalties of up to $100
per tenant per day, unless they comply with theoustitutional Ordinance, with its associated
burdens and costs; (b) subjectthg Tenant Plaintiffs to thesk of losing their homes or
separation of their families, restriction on thegiility to freely relocate within Fremont,
restriction on their ability to have friends afasnily members stay in their homes for extended
visits, and, for the [Doe] Plaintiffs, potentidisruption of their daughter’s education (c)
subjecting landlords to increas vacancy rates and relagzbnomic loss; and (d) imposing
costs and obligations on employers not requiretedgral law and the risk of being sued in
court by the City Attorney.

84. To the extent that only the housing fan, or the employment portion, of the
Ordinance is found invalid, the ergiOrdinance must be strickbacause its operative parts are

not severable pursuant to state law.

19 «City of Fremont Planning for Implementation,” July 13, 20aailable at
http://fremontne.gov/CivicAlerts.aspx?AlD=Tkast visited July 19, 2010). Official website of the City of Fremont,
Nebraska, stating the City’s plans to begifoeztement of the Ordimece on July 29, 2010.
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FIRST CLAIM FOR RELIEF
VIOLATION OF THE SUPREMACY CLAUSE

85.  Plaintiffs re-allege and incporate all of the allegatiorontained in the previous
paragraphs of this complaint eiough fully set forth herein.

86. The Supremacy Clause, Article VI, Sexcti2, of the United States Constitution
mandates that federal law preempts any s&agelation of any area over which Congress has
expressly or impliedly exercisekclusive authority or which isonstitutionally reserved to the
federal government.

87. The power to regulate immigration is an emiVely federal power that is inherent
in the nation’s sovereignty and derives from the Constitution’s grant to the federal government of
the power to “establish a uniforRule of Naturalization,” U.S. Const. art. I, 88, cl. 4., and to
“regulate Commerce with foreign Nationg]’, cl. 3.

88.  Pursuant to its exclusive power oveatters of immigration, the federal
government has established a comprehensstesyof laws, reguteons, procedures, and
administrative agencies that determine, suliequdicial reviewwhether and under what
conditions a person may enter and live inttlmted States, includintpe Immigration and
Nationality Act (“INA”), 8 U.S.C. 81101et seq.Under that system, whether an individual
noncitizen will be removed from the U.S. or et will be permitted to reside in the U.S. is
determined by a federal immigration judge afteatings and subject jodicial review. The
federal system also includes a criminal pr@ioh on the harboring of aliens that defines
harboring in certain limited waysSee8 U.S.C. § 1324(a)(1)(A).

89.  Pursuant to its exclusive authority owermigration, the federal government has
also established a comprehensive schengnbig in 1986, regulatinthe employment of

noncitizens. Congress has prohibited emplofrera knowingly hiring unauthorized aliens and
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established a detailed employment verifma process with sanctions for employing
unauthorized aliens. Immigration Refoamd Control Act of 1986 (“IRCA”), 8 U.S.C.
881324a-1324b. As part of that comprehenssleeme, Congress has established a voluntary,
experimental program known as E-Verify. Caegg intended that employers would have a
choice as to whether to enrollamd use E-Verify, or whether iestd to use the Form I-9 process
for verifying employment ahorization of new hires.

90. Under the Supremacy Clause, the federal government has the authority to enforce
immigration statutes and regtitans, confer benefits, makiscretionary determinations,
undertake adjudication, and otherwise auster the federal immigration laws.

91. The Immigration Ordinance violates tBepremacy Clause, Article VI Clause 2
of the U.S. Constitution, becausattempts to regulate matters that are exclusively reserved to
the federal government, because it opernatesfield over which Congress has exercised
exclusive authority, and because it conflicts amerferes with fedetdaws and regulations.

SECOND CLAIM FOR RELIEF
VIOLATION OF THE EQUAL PROTECTION CLAUSE
OF THE FOURTEENTH AMENDMENT

92. Plaintiffs re-allege and incporate all of the allegatiorntained in the previous
paragraphs of this complaint tiough fully set forth herein.

93. The Immigration Ordinance violatéise Equal Protection Clause of the
Fourteenth Amendment to the U.S. Constitutecause it was enacted and approved with the

purpose and intent to discriminate against Latinos and other minorities on the basis of race

and/or national origin.
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THIRD CLAIM FOR RELIEF
VIOLATION OF THE DUE PROCESS CLAUSE
OF THE FOURTEENTH AMENDMENT
94.  Plaintiffs re-allege and incporate all of the allegatiorontained in the previous
paragraphs of this complaint teugh fully set forth herein.
95. The Ordinance is void for vagueness degrives Plaintiffs of liberty and

property interests without due process of law.

FOURTH CLAIM FOR RELIEF
VIOLATION OF THE FEDERAL FAIR HOUSING ACT

96. Plaintiffs re-allege and incporate all of the allegatiorontained in the previous
paragraphs of this complaint eiough fully set forth herein.

97. The Immigration Ordinance violatestrair Housing Act, 42 U.S.C. § 3664
seq, because it discriminates on the basfirace and/or national origin.

FIFTH CLAIM FOR RELIEF
VIOLATION OF MUNICIPAL POWERS UNDER NEBRASKA LAW

98. Plaintiffs re-allege and incporate all of the allegatiorontained in the previous
paragraphs of this complaint etiough fully set forth herein.

99. Fremont is not a home rule city, an@téfore its powers are limited to those
powers it has by grant undiie state’s statutes.

100. Fremont has, by attempting to regulate immigration, exceeded its municipal
powers by, inter alia, attempting to regulate lajesct that was not and could not have been
within the scope of the powers delegated to ithgyState of Nebraska, and which is not within
its police powers.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respeatfy request the following relief:
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A. A temporary restraining order, prelinairy injunction, and permanent injunction
prohibiting Defendant and its ofals, employees, and agents from implementing or enforcing
the Immigration Ordinance,;

B. A declaration pursuant to 28 U.S.88 2201 and 2202 that the Immigration
Ordinance is unlawful and invalid,

C. An order awarding Plaintiffs reasonabttoeneys’ fees and expenses pursuant to
42 U.S.C. § 1988 and any other applicable law;

D. Such other and further relief as theutt deems equitable, just, and proper.
Dated: July 21, 2010

MARIO MARTINEZ, JR.,PAOLA MERCADO,
JANEDOE, MARIA ROE,STEVENDAHL, and
ACLUNEBRASKA FOUNDATION, Plaintiffs

By: CLINE, WILLIAMS, WRIGHT,
JOHNSON& OLDFATHER, L.L.P.
1900U.S BankBuilding
233South13" Street
LincolnNE 68508
Phone402-474-6900
Fax: 402-474-5393

By: /sl Alan E. Peterson
Alan E. Peterson, #13295
apeterson@clinewilliams.com
MichelleSitorius,#24195
msitorius@clinewilliams.com

and
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By

and

By:

and

JenniferChang-Newell
jnewell@aclu.org
Lucas Guttentag
lguttentag@aclu.org
AMERICAN CIVIL LIBERTIES
UNION FOUNDATION
Immigrants’ Rights Project
P Drumm Street
SarfranciscaCA 94111
Phone415-343-0774
Fax415-395-0950

Tanaz Moghadam
tmoghadam@aclu.org
AMERICAN CIVIL LIBERTIES
UNION FOUNDATION
ImmigrantsRightsProject
125BroadStreet, 18" Floor
NewYork NY 10004
Phone212-549-2660

Amy Miller
amiller@aclunebraska.org
ACLUNEBRASKA FOUNDATION
941"'0O” Street#706

LincolnNE 68508
Phone402-476-8091

Fax: 402-476-8135

Michagl Nelsen
mnelsen@mcrlawyers.com

MARKS CLARE & RICHARDS
11605Miracle Hills Drive, #300
OmahaE 68154
Phone402-492-1789

Fax: 402-492-9336
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