IN THE DISTRICT COURT OF GARFIELD COUNTY

STATE OF OKLAHOMA FILED
GARFIELD COUNTY, OKLA

IN RE: PETITION TO RECALL WARD THREE AUG 17 2020

CITY COMMISSIONER BEN EZZELL _
SUBMITTED TO THE CITY OF ENID ON
AUGUST 4, 2020,

JANELLE M. SHARP
COURT CLERK
Y.

]
]
]
] B
} 'DEPUTY COURT CLERK
BEN EZZELL, ]
]
Plaintiff, ]
Vs. ]
]
ALISSA LACK, CITY CLERK, ]
CITY OF ENID, OKLAHOMA, and ]
]
GEORGE PANKONIN, MAYOR, ]
CITY OF ENID, OKLAHOMA; ] ; f
Defendants. ] Case No. CV-2020- (0% -

ORDER FOR HEARING ON SUFFICIENCY OF RECALL PETITION

Alissa Lack, City Clerk Taylor Venus, Counsel for Proponents of
George Pankonin, Mayor the Petition to Recall Ben Ezzell

City of Enid, Oklahoma 122 W. Broadway

401 W Owen K Garriott Rd. Enid, OK 73701

Enid, OK 73701

NOTICE IS HEREBY GIVEN to the interested parties, specifically including, but not
limited to those named above, that Plaintiff, Ben Ezzell, has filed in the District Court of
Garfield County, Oklahoma, his Objection and Protest to Recall Petition, and pursuant to 11
Okla. Stat. § 15-104 has requested a hearing to determine the sufficiency of said recall petition to
be set not less than ten (10) days from the filing of said protest.

/(be heard before the Honorable § 55179...137*’11«2— , Judge of the
District Court, on the I day of Spttuler . 2020 af 7: 20 at the Garfield County

Courthouse at 114 W. Broadway in Enid, Oklahoma.

Said hearing will

h
DATED this /{  day of August, 2020.

Judge of the District Court



IN THE DISTRICT COURT OF GARFIELD COUNTY
STATE OF OKLAHOMA FILED
GARFIELD COUNTY, OKLA
IN RE: PETITION TO RECALL WARD THREE
CITY COMMISSIONER BEN EZZELL
SUBMITTED TO THE CITY OF ENID ON
AUGUST 4, 2020,

AUG 17 2020

JANELLE M. SHARP
COURT CLERK

BY

DEPUTY COURT CLERK
BENEZZELL,

Plaintiff,
Vs.

ALISSA LACK, CITY CLERK,
CITY OF ENID, OKLAHOMA, and

GEORGE PANKONIN, MAYOR,
CITY OF ENID, OKLAHOMA;

Defendants. Case No. CV-2020- |05-C2

e e b e e e e b ) e e e e e e

OBJECTION AND PROTEST TO RECALL PETITION

COMES NOW the Plaintiff, Ben Ezzell, Ward Three City Commissioner for the City of
Enid (hereinafter referred to as “Ezzell”), and for his Objection and Protesrt to the Recall Petition
and Cause of Action against the Defendants, Alissa Lack, City Clerk, City of Enid, Oklahoma and
George Pankonin, Mayor, City of Enid, Oklahoma, (hereinafter referred to collectively as “COE”)
alleges and states that:

1. Plaintiff, Ezzell, was duly elected to represent Ward Three of the City of Enid on
February 12, 2013 and ran unopposed for the same seat four years l‘ater. Ezzell is term-limited and
regardless of the outcome of the Recall Petition, will be replaced by a successor no later than May
3, 2021.

2. The situs of COE is located in Garfield County, Oklahoma, and this Court has_

jurisdiction over the parties and subject matter of this action.



3. COE received a recall petition for Ward Three Commissioner Ben Ezzell on August

4, 2020 (hereinafter referred to as the “Recall Petition™). A copy of the Recall Petition is attached

- hereto as Exhibit “17.

4. The City Clerk, Alissa Lack, issued a Notice of Sufficiency of said recall petition
on August 7, 2020 (hereinafter referred to as the “Notice of Sufficiency™). A copy of the Notice of
Sufficiency is attached hereto as Exhibit “2”.

S. The Recall Petition seeks to remove Ezzell! for the following reasons:

- Conduct unbecoming of an elected official. )

- Dividing our community by threatening use of force and advocating fines against
law abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates
with preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

6. The City of Enid Charter includes language pertaining to recall of elected officials
separate from the Ouster by Action process found at 51 Okla. Stat. §91. The City of Enid recall

process is outlined in Section A.7.7. Recall which states:

The holder of any elective office may be removed at any time by the electors qualified to vote for a
successor of such incumbent. The procedure to effect the removal of an incumbent of an elective office shall
be as follows: A petition signed by electors entitled to vote for a successor to the incumbent sought to be
removed, equal in number to at least thirty (30) per centum of the vote of those that voted in the particular
ward for commissioners if the recall is for a commissioner or thirty (30) per centum of all those who voted
for the office of the Mayor if the recall is for the Mayor at the last preceding general municipal election,
demanding an election of a successor of the person sought to be removed shall be filed with the City Clerk,
which petition shall contain a general statement of the grounds and charges for which the removal is
sought. The signatures to the petition need not all be appended to one paper, but each signer shall add to his
signature his place of residence, giving the street and number. One of the signers of each such paper shall
make oath before an officer competent to administer oaths that the statements therein made are true as he

! The Recall Petition consistently mis-spells Ezzell’s name as “Ezell”. Plaintiff does not presume to suggest that the
obvious typo makes the Petition facially defective, but he does draw the Court’s attention to the general sloppiness of
the effort and careless manner in which such a significant action, removing an elected official, has been undertaken.
Elected officials at all levels are periodically faced with circumstances in which the decision that is best for the
community as a whole may be unpopular among a vocal minority. The municipal recall is only available to charter
cities in Oklahoma, and this specific recall effort has opened up a pandora’s box that could hamstring elected officials
in our community until the City of Enid Charter has been revised to remove this mechanism (and rely on 51 Okla.
Stat. §91 to oust elected officials for cause) or raise the threshold under which it can be exercised.



believes, and that each signature to the paper appended is the genuine signature of the person whose name it
purports to be. Within ten (10) days from the date of filing such petition the City Clerk shall examine and
from the voters' register ascertain whether or not said petition is signed by the requisite number of qualified
electors, and, if necessary, the Council shall allow him extra help for that purpose; and he shall attach to said
petition his certificate, showing the result of said examination. If by the Clerk's certificate the petition is
shown to be insufficient, it may be amended within ten (10) days from the date of said certificate. The Clerk
shall, within ten (10) days after such amendment, make like examination of the amended petition, and if his
certificate shall show the same to be insufficient, it shall be returned to the person filing the same without
prejudice, however, to the filing of a new petition to the same effect. If the petition shall be deemed to be
sufficient, the Clerk shall submit the same to the Mayor and Commissioners without delay. If the petition
shall be found to be sufficient, the Council shall order and fix a date for holding the said election, not less
than thirty (30) days nor more than forty (40) days from the date of the Clerk's certificate to the Mayor and
Commissioners that a sufficient petition is filed.

The Mayor and Commissioners shall make, or cause to be made, publication of notice and all
arrangements for holding such election, and the same shall be conducted, returned and the result thereof
declared, in all respects as are other city elections. The successor of an officer so removed shall hold office
during the unexpired term of his predecessor. Any person sought to be removed may be a candidate to succeed
himself, and unless he requests otherwise in writing, the Clerk shall place his name on the official ballot
without nomination. In any such removal election, the candidate receiving the highest number of votes shall
be declared elected. At such election if some other person than the incumbent receives the highest number of
votes the incumbent shall thereupon be deemed removed from the office upon qualification of his successor.
In case the party who receives the highest number of votes shall fail to qualify, within ten (10) days after
receiving notification of election, the office shall be deemed vacant. If the incumbent receives the highest
number of votes, he shall continue in office. The same method of removal shall be cumulative and additional
to the methods heretofore provided by law.

- No recall petition shall be filed against any officer until he has actually held his office for at least
six (6) months.

Ord. No. 2002-51 §I, 12-17-2002 approved at referendum March 4, 2003 (emphasis added).

7. Although the City of Enid has a specific process for recall, much of the process
described therein has been supplanted by state law. In Clapsaddie v. Blevins, 1998 OK 5, the
Oklahoma Supreme Court found that 26 Okla. Stat. § 13-102 supplants the municipal charter
provisions relating to timing of recall elections. In the same decision, fhe Court grafted the state
statutes related to initiative and referendum elections onto municipal recall elections, holding that
“[a]ll three measures—initiative, referendum and recall—must hence be treated as fal]jng under

the same procedural rubric” /d at §13. In doing so, the Court also went so far as to state that 11

Okla. Stat. § 15-104 is the exclusive procedure for contesting sufficiency of a recall petition. /d at

q14.

8. In the absence of a specific procedure for exercising initiative and referendum
powers (and through the Court’s ruling in Clapsaddle, recall petitions) 11 Okla. Stat. § 15-102

provides that:



The procedure in municipalities which do not provide by ordinance or charter for the manner of exercising
the initiative and referendum powers shall be governed by the Oklahoma Constitution and general state law,
except as otherwise provided in Sections 15-101 through 15-110 of this title. The duties required of the
Governor by state law shall be performed by the mayor; the duties of the Secretary of State shall be performed
by the municipal clerk; and the duties of the Attorney General shall be performed by the attorney for the
municipality. The procedure for initiative and referendum as to municipal legislation shall be as nearly as
practicable the same as those for measures relating to the people of the state at large. '

9. 34 Okla. Stat. §6.12 enumerates a specific list of reasons to exclude signatures from
a petition, but it is not exhaustive. In addition, 34 Okla. Stat. §3 provides that each sheet of
signatures (termed a pamphlet) shall include the word “Wamning”, and underneath this in ten-point
type the words “It is a felony for anyone to sign an initiative or referendum petition with any name
other than his own, or knowingly to sign his name more than once or the measures, or to sign such
petition when he is not a legal voter”, and goes on to state that any signature sheet not in substantial
compliance with this act shall be disqualified. In reviewing the validity of a municipal petition
which lacked the mandatory language in 34 Okla. Stat. §3, the Oklahoma Supreme Court found
that “[i]f a statutory provision is essential to guard against fraud, corruption or deception in the
initiative and referendum process, such provision must be viewed as an indispensable requirement
‘and failure to substantially comply therewith is fatal”. Community Gas and Service Company Inc.
v. Walbaum, 1965 OK 118.
10.  In 2003, the Oklahoma Attorney General issued Opinion No. 2003-12 which
specifically looked at the requirements found 34 Okla. Stat. §6.1 and 34 Okla. Stat. §3 and advised
that they are applicable to municipal petitions. A copy of the 2003 AG’s Opinion is attached hereto

as Exhibit “3”.

2 The Initiative Petition Reform Act of 2020 passed by the Oklahoma legislature amends the signature requirements
found in 34 Okla. Stat. §§ 1 through 8 to include date of birth with the other identifying information to be collected
on petitions. This act does not become effective until November 1,2020. All election dates available to the proponents
of the Recall Petition shall occur after November 1, 2020. It is unclear whether or not the Recall Petition must comply
with the requirements at the time signatures are gathered or the requirements in place when the issue is to appear on a
ballot.



11.  The COE has identified eighty-seven signatures on the Recall Petition as belonging
to registered voters in Ward Three and also being sufficiently affirmed. The necessary number of
signatures based on the February 12, 2013 election is sixty-nine®. The circulators of the Recall
Petition declined to check photo identification cards when collecting signatures, despité being
advised to do so by the Enid City Attorney.

12.  The City of Enid Charter requires circulators to affirm the truth of the statements
in question. 34 Okla. Stat. §6 requires circulators to affirm that each signature was signed in their
presence, that each signer has stated his or her name, mailing address, and residence correctly and
that each signer is a voter of Ward 3 of the City of Enid. None of the notarized affirmations found
on the Recall Petition meet all these requirements.

13.  The City of Enid Charter includes language (emphasized above) which requires
that the Recall Petition include a general statement of the grounds and charges for the recall of the
elected official. Implicit in this requirement is that there must be some cognizable set of grounds
and charges in order to recall an elected official. |

14.  Plaintiff herein moves this Court for an Order determining that the Recall Petition
is not sufficient for the following grounds:

A) The Recall Petition pamphlets failed to include the obligatory language provided
for in 34 Okla. Stat. §3 and therefore all signatures should be excluded and the
petition should be deemed insufficient.

B) Despite the finding of the City Clerk in her Notice of Sufficiency, the circulators’
failure to check photo identification cards when collecting signatures makes their
written affirmations ineffective to meet the requirements of 34 Okla. Stat. §6 and
should therefore be deemed insufficient.

O The circulator affirmations found on the Recall Petition fail to address the City of
Enid Charter requirement for truthfulness of the underlying statements or the 34

Okla. Stat. §6 requirements for signer authenticity and should therefore be deemed
insufficient.

3 The actual number of votes cast in the February 12, 2013 Ward Three election was 230, which is itself a sad
indication of the relative inattention paid to municipal government.



D) The seven stated reasons to recall Ezzell are each either legally meaningless,
specifically allowed under charter and/or ordinance, objectively and obviously
false, or otherwise fail to describe any grounds or charges for recall, and being so
specious are inadequately stated on the Recall Petition as to meet the requirement
of a general statement under the City of Enid Charter, and the Recall Petition is
therefore insufficient.

WHEREFORE, Plaintiff, Ezzell, prays that the Court set a hearing to determine the
sufficiency of the Recall Petition not less than ten (10) days from the date of the filing of this
Objection and Protest pursuant to 11 Okla. Stat. § 15-104.

That following the presentment of testimony and argument that the Court enter its Order
finding that the Recall Petition is insufficient, lacks the requisite number of signatures of qualified
electors, and that such an election cannot be called by the City of Enid at this time.

And such other and further relief as the Court may deem just and equitable under the

circumstances.

Respectfully submitted;~

L

“— BenrEzzell, OBA #30860
EZZELL & SHEPHERD, P.L.L.C.
P.O.Box 5189
Enid, Oklahoma 73702
(580) 233-9390
(580) 233-4502
BEzzell@EnidOKLaw.com
Plaintiff




VERIFICATION

STATE OF OKLAHOMA )
) SS:
COUNTY OF GARFIELD )

Ben Ezzell, of lawful age, being first duly sworn on oath, states: That I am the Plaintiff
above named,; that I have read the above and foregoing Petition, that T am familiar with the contents
thereof, and that the statements and allegations therein contained are true and correct to the best of

my knowledge and belief. /
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e\é and sworn to before me this ‘7 day of August, 2020.
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g /.,: (;Cg- Vi g \?L;%—\C‘\Q_LTE\A
i Notary Public

My Commission Expires:
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines agamst law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

b Name House Number and Street Stgmture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name A House Number and Street §:gmture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.
- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.
- Disrespecting our police department and failing to heed the advice of our police
chief. .
- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.
= Subverting the will of the people in favor of his own arbitrary opinion.
- Dismissive of his constituents’ views.
@ - Generally abusing public trust. (8
Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.
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Petition to recall Ward 3 Commissioner Ben Ezell for:

= Conduct unbecoming of an elected official.

= Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street : Signiture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

= Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

= Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street Signiture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

= Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street Signiture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

= Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

= Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views. : A

- Generally abusing public trust.

Please sugn your name below with your house number and street if you are entitled to
vote in Ward 3 electuons and wish to recall Commnssuoner Ben Ezell from office.

Name House Number and Street = e Slgmture
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Petition to reeall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecomlng of an elected official. '

- Dividing our community by threatening use of force and advocatlng fines against law

~abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asklng the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- ..Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street Signiture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police

chief.
M - Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.
%E‘ - Subverting the will of the people in favor of his own arbitrary opinion.
- Dismissive of his constituents’ views.
- Generally abusing public trust. /@)

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street Signiture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

= Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name . House Number and Street Signiture

S 1%

- SudherHoldiman

«Sake Clinc A
@" Snﬁ” %«Y

7
o

\ Hocky Gar s For-J

"é’l; J &USQ:‘-VD’

, m,fl:rzc PR
AN
~—D70f1€ur\. QGCQ

Rh ottt




—

L femASeeeesn ety Yhad e signators were
Vinosn Yo me | ok Yhewr home o the Hme ok Signing

ek Hed -S«Y\rmgh Yhe DKVDWQOFJF(L\. dhelecions.us, Oy
Sreded ook l&\eﬁ wext G "9--3'\3)( ered \orer \n Enid Laord 3.

ﬁ@%—éy

S\oxe. ot ( )!ﬂghmmg
Casriy of _(oackield

o 4D \elove. Me. on

S\g\ne,& 0N

vy ﬁlgi@; A(D)CQ\%QSQ, _

“nuuu,,'

W ‘1,
\\\“ ; Q?:.rc nEaﬁ.M; /”JJ,



Petition to recall Ward 3 Commissioner Ben Ezell for:

= Conduct unbecoming of an elected official.

= Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

= Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in qud 3 election_s and_ wish to recall Commissioner Ben Ezell from office.

. Name ~ ' House Number and Street o Signiture

:ﬂ‘ £ 5Maa A ﬂf.s S
/Z[@fk{ Burk

ST, .
‘ fe—rﬂl Gocnp
A ﬁl’% /<>"/7l.h

.
. o -
AR ‘.
LN wawen -
R . B .
> N s
- . ., o
. . 'e
. R
g DT A b 0
> - -
- ! o . e
A
- e b T2
—————— - - -
- .
- . * -
- A N
¥ : o' -
- o
- P
’ v"-....--‘\,\?_, K
i AN Y )
TR AL
t at®

12



T Ponny Sweed | eeckily dak v ggnodors
were hngon Yo me, o ther \ome ek Phe fint

g, Nernkied %mvg\ﬂ he %uo‘cexgorw' O&\ﬁd’ iorjz us,
6\3‘2:3\65 Yok We»’j Were &(06\63(&(@ Jorer in En
oV

e = PopppSzodat
nsps

Stode of GAldhana
an\ﬁ ot Coackeld

st 3%
Saped wnd Saorn do bedort ME on A‘tda <& 3% 2020

\0\5 Pooony Dueer .

SYLLLLELF)
SNSTER M,
:\‘ V. ....000000..../@ ,"
SSHQWMRY .2 %

-::.é‘ \ \: E
- H ) : .=-
19 o4 s
.= ‘o.\—*" (,.-'ss
"”0 N e:

ot

12



Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

= Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens. -

- Disrespecting our police department and failing to heed the advice of our police
chief.

= Showing disregard for the law by asking the Enid City Council to pass mandates with

preconceived plans to change them once in place.

Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

= Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote ir_l Ward_ 3 elections and wish to recall Commissioner Ben Ezell from office.
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Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street /§igniture
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Petition to recall Ward 3 Commissioner Ben Ezell for:

= Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens. '

- Disrespecting our police department and failing to heed the advice of our police
chlef.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

- Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
- Vote in Wayd 3 elections and wish to recall Commissioner Ben Ezell from office.

‘MM(‘ u ’T,am(i g‘\%s | House Number and Street Signiture

Cauen)e)

U
AR IAC Gr gc: v
QIAM’AQ—U("S),N{.’&K)W
' i,\}ailmqnt(pg,\\s, )
flichaed Melooke
«‘Orelli Yol l«doy
QSA*(Q\.MQTQW B
Wrengs Hann <gan
D frncs §auc{;lz: ‘
& James Shesedscd

j GC«_S% Hy 3\5 :

1. o w;



S At 1 Eid WMWWM
ngeon J8. 0 ok thain, homns. ook A f sy
x?"lﬂ.mxg)/\: . OOkl Poftal. O ele Chians, u,g

Wond %_Snud
bdr {50t

W &ia\’&e\r\

Signid and puosm s Ardna pmg. o1 Aﬁmﬂ_g“’ 2020

}7,@\&?4@* b, &@Li&!;—’




Petition to recall Ward 3 Commissioner Ben Ezell for:

- Conduct unbecoming of an elected official.

- Dividing our community by threatening use of force and advocating fines against law
abiding, healthy citizens.

- Disrespecting our police department and failing to heed the advice of our police
chief.

- Showing disregard for the law by asking the Enid City Council to pass mandates with
preconceived plans to change them once in place.

- Subverting the will of the people in favor of his own arbitrary opinion.

- Dismissive of his constituents’ views.

= Generally abusing public trust.

Please sign your name below with your house number and street if you are entitled to
vote in Ward 3 elections and wish to recall Commissioner Ben Ezell from office.

Name House Number and Street Signit\ure
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The City Of Enid, Oklahoma
City Clerk, Alissa Lack
Notice of Sufficiency of the Recall Petition
for Ward Three City Commissioner Ben Ezzell

The City Clerk’s Office of Enid, Oklahoma received a recall petition for Ward Three
Commissioner Ben Ezzell on Tuesday, August 4, 2020. Under the City Charter, the City Clerk is
to determine whether the petition is sufficient and whether the requisite number of Ward Three
electors have signed the petition. The petition must contain a general statement of the grounds
for which removal is sought. The circulator of a particular page of the petition must affirm that
the circulator knows that the signatories on that page are the persons they purport to be.

The requisite number of signatures of electors (registered voters within Ward Three of
the City of Enid) needed is 30% of all the actual voters in the most recent Ward Three
Commissioner election, which was held February 12, 2013. The number of actual voters was
230, so the number of verified signatures needed is 69 electors.

The petition has 204 signatures. There were nine circulators. The petition, as filed on
August 4, 2020, had nine circulators who affirmed that the circulators, in collecting signatures
either 1) knew the electors personally or 2) they went to the electors’ homes and checked the
online election site, or 3) the elector said they were a Ward Three registered voter. On August 5,
2020, a supplemental affirmation was provided by one of the circulators, Penny Sweet. Ms.
Sweet provided a summary explanation for each page of the petition, identifying which electors
were known to the circulator personally and which were signed in the elector’s home. Of the
204 signatures contained in the petition, 110 were covered by Ms. Sweet’s supplement
affirmation; 59 were known to the circulator; 51 occurred in the resident’s home.

The petition, on which 204 signatures appear, contains 135 names of persons who are
registered voters in Ward Three. Of the 59 signatures that the circulators knew personally, there
are 46 names of persons who are registered voters in Ward Three. Of the 51 signatures that the
circulators obtained in the homes of the signatory, there are 41 names of persons who are
registered voters in Ward Three. Of the remaining 94 signatures, there are 48 names of persons
registered in Ward Three.

Under the City Charter, each circulator is required to affirm that each person who signed
the petition is the person whose name it purports to be. The best method for ascertaining identity
is to check an identification card with a photo, and usually a signature of the person. This is not
required by the Charter. The 46 signatures of persons known to the circulators meet the Charter
requirement. The 41 signatures of persons that signed in their homes meet the Charter
requirement. The 48 persons who were not asked if they were the person they purport to be, but
only if they were a registered voter of Ward Three, does not meet the Charter standard. The
original affirmations did not include a statement that the circulators believe that the signatures
are of the person they purport to be. The supplemental affirmation of Penny Sweet does not
address these 94 signatures.

There remains 87 signatures that, based upon the supplemental affirmation of Penny
Sweet, are sufficiently affirmed to provide the requisite number of signatures. The supplemental
affirmation was made by only one circulator, who affirmed personally 19 signatures, of which 15
signatures are included in the 87 requisite signatures.

1

EXHIBIT 2



Finally, the Charter requires the circulators to affirm that the statements are true. The
Charter is unclear whether the statements are the charges listed in the petition or the statements
in the affirmation of the circulators. None of the circulators’ written affirmations contain
language that indicates that the circulator believes the statement is true. However, the
affirmations have been notarized, the circulators’ actions and statements are assumed to be
truthful, and it is implicitly clear that the circulators believe the statements contained on the
petition that provide reasons for the recall.

Therefore, the recall petition is deemed sufficient, and there are the requisite number of
signatures of registered voters of Ward Three to proceed with calling an election. Pursuant to
Oklahoma Law, this notice must be published in a newspaper of general circulation in Enid.
Under Oklahoma law, any qualified elector (registered voter) of the City of Enid may file either
a protest to the petition or an objection to the count of the Clerk. Oklahoma Law provides that
the protests or objections must be filed in Garfield District Court within ten days from the
publication of this notice. The District Court shall set a hearing to hear testimony and arguments
for and against the sufficiency of the petition no sooner than 10 days after the filing of the
protest. If a protest is timely filed and abandoned by the filer, it may be revived by another
qualified elector within five days.

I, the City Clerk of the City of Enid, so state and determine on this the 7th day of August
2020.

s/ Alissa K. Lack
Alissa Lack, City Clerk




The Honorable Ray Vaughn, 2003 WL 1790375 (2003)

2003 WL 1790375 (OkL.A.G.)
Office of the Attorney General

State of Oklahoma
Opinion No. 2003-12
March 26, 2003

*]1 The Honorable Ray Vaughn
State Representative
District 81

40 This office has received your request for an official Attorney General Opinion in which you ask, in effect, the following
question:

On an initiative or referendum petition, does a municipal clerk have the authority to exclude from the signature count
certain signatures, which may render the petition legally insufficient for failure to possess the required number of
signatures?

91 Municipalities may provide, by charter or ordinance, the procedure for exercising the people's initiative and referendum
powers. 11 O.S. 2001, § 15-102. Because we cannot review every municipality's charter or ordinances we will assume, for
purposes of this Opinion, either (i) the municipality's charter or ordinance adopts and incorporates all constitutional and statutory
law relating to initiatives and referendums; or (ii) the municipality's charter or ordinance fails to provide procedures for exercise
of the people's initiative and referendum powers.

92 If amunicipality provides, by charter or ordinance, the procedure for exercising the people's initiative and referendum powers,
the procedure “shall be as nearly as practicable the same as those for measures relating to the people of the state at large.” Id. If
a municipality has not promulgated, by charter or ordinance, the procedure for exercising initiative or referendum powers then
the procedure is governed by the Oklahoma Constitution and general State law except as otherwise provided by 11 O.S. 2001,
§§ 15-101 through 15-110. Id. § 15-102. However, as required by State law, the duties of the Governor shall be performed by
the mayor; the duties of the Secretary of State shall be performed by the municipal clerk; and the duties of the Attorney General
shall be performed by the municipal attorney. /d.

A Municipal Clerk Shall Not Include Certain Signatures In His Or Her Physical Count Of Signatures On An Initiative
Or Referendum Petition.

93 The Oklahoma Constitution requires an initiative or referendum petition to be signed by a number of electors equal to or
greater than 25% of the total number of votes cast at the next preceding general municipal election. Okla. Const. art. 18, §
4(b); Belisle v. Crist, 425 P.2d 983, 984-85 (Okla. 1967). The municipal clerk “shall make a physical count of the number of
signatures appearing” on a timely filed initiative or referendum petition. 11 O.S. 2001, § 15-104 (A). However, nothing in 11
0.S.2001, §§ 15-101 through 15-110 provides direction as to what signatures should or should not be included in such physical
count. We must therefore look to general State law to find such direction as required by 11 O.S. 2001, § 15-102.

944 State law provides:

A. The Secretary of State! shall make or cause to be made a physical count of the number of signatures on the petitions. In
making such count, the Secretary of State shall not include in such physical count:

EXHIBIT 3
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The Honorable Ray Vaughn, 2003 WL 1790375 (2003)

*2 1. All signatures on any sheet of any petition which is not verified by the person who circulated the sheet of the petition

as provided in Section 6 of this title;2

2. All signatures of nonresidents;

3. All signatures on a sheet that is not attached to a copy of the petition;

4. All multiple signatures on any printed signature line;

5. All signatures not on a printed signature line;

6. Those signatures by a person who signs with any name other than his own or signs more than once; and

7. All signatures on any sheet on which a notary has failed to sign, the seal of the notary is absent, the commission of the notary
has expired or the expiration date is not on the signature sheet.

34 0.S. 2001, § 6.1 (emphasis added) (footnotes added).

95 Consequently, to the extent certain signatures on the initiative or referendum petition fall within one of the provisions in
Section 6.1(A)(1)-(7), the municipal clerk shall not include such signatures in the physical count of signatures on the initiative
or referendum petition. /d.

96 The enumerated list of signatures in Section 6(A)(1)-(7), which shall not be included in a clerk's physical count of signatures,
is not exhaustive. In addition to the signatures which shall not be counted pursuant to the above-quoted Section 6.1(A)(1)-(7),
34 0.S. 2001, § 3 requires that:

Each initiative petition and each referendum petition shall be duplicated for the securing of signatures, and each sheet for
signatures shall be attached to a copy of the petition. Each copy of the petition and sheets for signatures is hereinafter termed
a pamphlet. On the outer page of each pamphlet shall be printed the word “Warning”, and underneath this in ten-point type the
words, “It is a felony for anyone to sign an initiative or referendum petition with any name other than his own, or knowingly
to sign his name more than once for the measure, or to sign such petition when he is not a legal voter”. A simple statement of
the gist of the proposition shall be printed on the top margin of each signature sheet. Not more than twenty (20) signatures on
one sheet on lines provided for the signatures shall be counted. Any signature sheet not in substantial compliance with this
act shall be disqualified by the Secretary of State.

Id. (emphasis added) (footnote omit‘[ed).3

97 Section 3 cited above, provides for three additional categories of signatures which shall not be included in the clerk's physical
count of signatures. These additional three categories are not included in the list set forth in 34 O.S. 2001, § 6.1 (A)(1)-(7). The

additional three categories of signatures which a clerk shall not count are: (1) all signatures of persons who are not legal voters;

(2) all signatures included in “pamphlets”4

that fail to contain on the outer page of the pamphlet the warning, “It is a felony for
anyone to sign an initiative or referendum petition with any name other than his own, or knowingly to sign his name more than
once for the measure, or to sign such petition when he is not a legal voter”; and (3) all signatures on a signature sheet that does

not contain a simple statement of the gist of the proposition on the top margin of the signature sheet. Id. § 3.

*3 48 If the clerk's exclusion of signatures pursuant to 34 O.S. 2001, §§ 3 and 6.1(A)(1)-(7), causes the petition to contain
fewer signatures than the required 25% of the votes cast at the last general municipal election, then the municipal clerk shall

notify the public of the legal insufficiency of the petition, as described below.”
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The Honorable Ray Vaughn, 2003 WL 1790375 (2003)

II.

The Municipal Clerk Must Give Notice Of The Signature Count And Sufficiency Or Insufficiency Of The Petition As
Required By Law.

49 After the municipal clerk has made a physical count of the valid signatures appearing on the initiative or referendum petition,
he or she “shall then publish, in at least one (1) newspaper of general circulation in the municipality, a notice of the filing
and the apparent sufficiency or insufficiency of the petition.” 11 O.S. 2001, § 15-104 (A). The notice shall also state that any
qualified elector of the municipality may file within ten days after the publication, in the district court in which the situs of the
municipality is located, “a protest to the petition or an objection to the count made by the clerk.” /d.

It is, therefore, the official Opinion of the Attorney General that:

Absent any municipal charter provisions or ordinances governing the procedure for exercising the people's initiative and
referendum powers, a municipal clerk has the authority to exclude, from the physical count of signatures required to be made
pursuant to 11 O.S. 2001, § 15-104, the following signatures:

“1. All signatures on any sheet of any petition which is not verified by the person who circulated the sheet of the petition as
provided in [34 O.S. 2001, § 6];

2. All signatures of nonresidents;

3. All signatures on a sheet that is not attached to a copy of the petition;

4. All multiple signatures on any printed signature line;

5. All signatures not on a printed signature line;

6. Those signatures by a person who signs with any name other than his own or signs more than once;...

7. All signatures on any sheet on which a notary has failed to sign, the seal of the notary is absent, the commission of the notary
has expired or the expiration date is not on the signature sheet”; (34 O.S. 2001, § 6.1 (A))

8. All signatures of persons who are not legal voters; (id. § 3)

9. All signatures included in pamphlets that fail to contain on the outer page of the pamphlet the warning, “It is a felony for
anyone to sign an initiative or a referendum petition with any name other than his own, or knowingly to sign his name more
than once for the measure, or to sign such petition when he is not a legal voter” (id.); and

10. All signatures on a signature sheet that does not contain a simple statement of the gist of the proposition on the top margin
of the signature sheet. /d.

Such exclusion of signatures from the physical count may render the initiative or referendum petition legally insufficient for
failure to possess signatures equal to or greater than 25% of the votes cast at the last general municipal election as required
by Article 18, Section 4(b) of the Oklahoma Constitution. If the clerk determines the initiative or referendum petition to be
legally insufficient for failure to possess the required number of signatures, the clerk shall publish a notice of the filing and the
apparent legal insufficiency of the petition. 11 O.S. 2001, § 15-104 (A). The notice must also state that any qualified elector of
the municipality may file, within ten days after the publication in the district court where the situs of the municipality is located,
a protest “to the petition or an objection to the count made by the clerk.” Id. § 15-104(B).
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Footnotes

1

As provided in 11 O.S. 2001, § 15-102, “the duties of the Secretary of State [with regard to initiative and referendum petitions] shall
be performed by the municipal clerk[.]”
Title 34 O.S. 2001, § 6 provides that each signature sheet of a petition shall be verified on the back by the person who circulated said
sheet by affidavit in substantially the form set forth in Section 6.
Although 11 O.S. 2001, § 15-103, dealing with municipal petitions, only expressly adopts the form requirements for State petitions
set forth in 34 O.S. 2001, §§ 1 and 2, the form requirements for State petitions in 34 O.S. 2001, § 3 are made applicable to municipal
petitions by 11 O.S. 2001, § 15-102, which says the procedure for exercising initiative and referendum power is governed by the
Oklahoma Constitution and general State law to the extent said procedures do not conflict with 11 O.S. § 2001, §§ 15-101 through
15-110, and so long as the municipality has not promulgated such procedures by charter or ordinance.
“Each initiative petition and each referendum petition shall be duplicated for the securing of signatures, and each sheet for signatures
shall be attached to a copy of the petition. Each copy of the petition and sheets for signatures is hereinafter termed a pamphlet.” 34
0.S. 2001, § 3 (emphasis added).
This procedure differs from the procedure for State questions. With regard to State referendum or initiative petitions, the Secretary
of State makes a physical count of the signatures and certifies the count to the Oklahoma Supreme Court. The Oklahoma Supreme
Court, not the Secretary of State, makes “the determination of the numerical sufficiency or insufficiency of the signatures counted
by the Secretary of State.” 34 O.S. 2001, § 8 (C).
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