
FOR IMMEDIATE RELEASE 

 

NEW SEWELL TRACT JUDGE ALTERS PRIOR RULINGS IN CASE TO 

FAVOR  STATE AND THEN DECLARES MISTRIAL 

 

 CAPE MAY, NJ (November 18, 2019).  Concerned Citizens for Sewell Tract 

Preservation, Inc., the local, environmentally focused group opposing development in the 

City’s 100 acre Sewell Tract advocated by the New Jersey Department of Environmental 

Protection (NJDEP) in its so-called “Amelioration Offer,” announced today that the long running 

litigation on that subject had hit snags resulting in a mistrial.  

 The mistrial was declared on November 14th by New Jersey Superior Court Judge 

Christine Smith in Atlantic City. Judge Smith had been assigned to the case in October 2019 

after Cape May County based Judge Christopher Gibson was rotated off after five years’ service 

and Judge James Pickering, also in Cape May County, had recused himself from taking it on.  

Prior to Judge Smith getting the case, Sewell Tract owner East Cape May Associates (ECMA) 

and Concerned Citizens had filed motions for partial summary judgment on grounds that no 

disputes of material fact existed on the issue of the illegality of the NJDEP’s Amelioration Offer, 

as it was arbitrary, capricious and unsupported by credible evidence in the record compiled over 

a five year discovery period.  Those motions would have precluded a trial on liability issues that 

the Amelioration Offer did not negate a regulatory taking of the Tract by the State, as determined 

previously. 

 In a memorandum opinion dated October 29, 2019, Judge Smith denied the plaintiffs’ 

motions and at the same time effectively awarded the NJDEP partial summary judgment, even 

though it had not asked for it.  Then, on November 8th, she denied plaintiffs’ motions for 

reconsideration of her earlier decision made in part on grounds that she had failed to use the 

“arbitrary and capricious” standard of review for NJDEP actions adopting the Amelioration 

Offer, first claiming that prior appellate decisions in the case did not mandate that test and then 

purporting to use it while ruling from the bench.  Plaintiffs ECMA and Concerned Citizens 

immediately sought leave to make an expedited appeal from Judge Smith’s rulings, which they 

considered erroneous and prejudicial, but that was denied by the Appellate Division. 

 Trial in the matter began on November 12th with direct exam of the first NJDEP witness.  

Before cross exam by the plaintiffs could begin, Judge Smith interrupted the trial to express 

doubts about the burden and standard of proof to be carried at the trial by the state as determined 

previously by Judges Gibson and Joseph Visalli.  Notwithstanding the plaintiffs’ argument that 

the applicable law and rules under Section 22b of the State’s Fresh Water Protection Act 

governing the amelioration of regulatory takings had already been satisfied by plaintiff  ECMA 

carrying the burden of showing a taking by clear and convincing evidence, causing the burden to 

shift for the amelioration process as determined  by the prior judges, on November 14th, Judge 

Smith reversed those decisions, altering what is known as “the law of the case.”  Judge Smith 

ruled that prior appellate cases did not compel the shift in the burden on to the State, and she 



would not defer to the prior rulings made by her colleagues.  Moreover, she ruled that the burden 

of proof to be carried by plaintiffs would be measured by the more difficult “clear and 

convincing standard” and not the easier “preponderance” standard in civil cases, as the parties 

had concluded from the prior rulings. 

 Acknowledging that her rulings resulted in substantial prejudice to plaintiffs who had 

been relying on the law of the case, Judge Smith declared a mistrial, allowed 120 days for 

additional discovery, and set a new trial date for the case at March 15, 2020. 

 Concerned Citizens indicated it is in the process of determining its future course of action 

regarding the Sewell Tract case. That will include preparing for the rescheduled trial on the 

unfavorable rules newly established by Judge Smith and may require new strategies beyond 

Concerned Citizens’ attack previously limited to environmental damage to the Tract.  Concerned 

Citizens indicated it would consult with the City of Cape May on expanded strategies involving 

the City.  The group pointed out that its position had been supported previously by resolutions 

passed in 2018 and 2019 by the Cape May City Council, and that if the state scheme to force 

development in Sewell Tract ultimately prevails, the City would not only lose a vital 

environmental resource, but its taxpayers might also be liable for up to an estimated $16 million 

of infrastructure developments promised to ECMA in the 1960s.  

 Concerned Citizens added that it expects to consult with its counsel to consider which of 

Judge Smith’s rulings may be appealed in the interim. 

 Commenting on the adverse developments, a Concerned Citizens’ spokesman had the 

following to say: “It would be an understatement to say we are profoundly disappointed with the 

handling of the Sewell Tract case by Judge Smith.  As far as we can tell, she is not experienced 

in complex civil litigation, has a marginal grasp on a number of the important legal principles 

involved, reads appellate guidance in an overly narrow manner, and, in haste to bring the case to 

resolution, has been rushing to make precipitous and error prone decisions.  Prior to October, the 

case had a defined scope as the parties approached trial scheduled for November.  Now, Judge 

Smith’s intervention has so changed the landscape in favor of the State as to frustrate years of 

expensive discovery and the normal and reasonable expectations of the plaintiffs in planning for 

trial.  For example, never in the combined trial experience of our counsel or ECMA’s, could 

anyone recall such a lack of deference as to overrule the prior law of the case on an issue so 

central as the burden of proof.  If this were translated into a football analogy, it would be like 

tilting the playing field to run uphill, requiring the team in possession of the ball to cover more 

than 100 yards to score, and giving them less than four downs per possession to do so—all at the 

same time.”  

 “Despite these setbacks that have increased its burden materially , Concerned Citizens 

does not intend to waver from its mission to protect Sewell Tract, the City’s largest pristine 

environmental resource, from development after the NJDEP, the agency nominally charged to 

protect it,  refuses to do so because protection would cost too much.”   

 FOR FURTHER INFORMATION, please contact James A. Testa of Concerned Citizens at 

jatesta70@aol.com  or (609) 884-2042 or 732-672-0108 (text only) 


