
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

EASTERN DIVISION 

John Hennager, individually, and as the legal 
guardian on behalf of A.RT., a minor, 

Plaintiff, 

VS. 

United States of America and the Bureau of 
Indian Education, a division of the Bureau of 
Indian Affairs, 

Defendant. 

COMPLAINT 

[iJl] NOW COMES Plaintiff John Hennager, individually and as the guardian of A.R.T., 

through his attorneys of record, Daniel M. Traynor and David A. Owens; and for their cause of 

action against Defendants United States of America and the Bureau oflndian Education, a division 

of the Bureau of Indian Affairs; hereby alleges as follows: 

IDENTIFICATION OF PARTIES 

[iJ2] At all times relevant hereto, John Hennager, individually and as the guardian of A.RT. is 

a resident of 11 lC Street E., PO Box 44, Minnewaukan, North Dakota. 

[iJ3] Upon information and belief, at all times relevant hereto, Defendant United States of 

America, by and through the Bureau of Indian Education ("BIE"), a division of the Bureau of 

Indian Affairs ("BIA"), has a principal place of address located at Department of the Interior, Main 

Building, 1849 C Street NW, MS-3609-MIB, Washington, DC 20240. 

[iJ4] The Great Plains regional office for the BIA and BIE is located at the Great Plains Regional 

Office, Indian Affairs, 115 4th Avenue Southeast Ste. 400, Aberdeen, South Dakota 57401. 
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[~5] Plaintiffs bring this Complaint against the United States of America pursuant to the Federal 

Tort Claims Act ("FTCA"), 28 U.S.C. § 1346(b) for the acts and omissions perpetrated by the 

Bureau of Indian Education, a division of the Bureau of Indian Affairs. 

JURISDICTIONAL STATEMENT 

[~6] This Court has jurisdiction over this claim against the United States for money damages 

pursuant to 28 U.S.C. § 1346(b)(l). 

[~7] Upon information and belief, at all times relevant hereto, Defendant BIE has under its 

direction a school in Wahpeton, North Dakota, named "Circle of Nations." On the basis of 

information and belief, "Circle of Nations" is an "Off-Reservation Boarding School" and is 

managed, controlled, funded, or is otherwise found under the administration of the Bureau of 

Indian Education, an agency of the Bureau of Indian Affairs, which is overseen by the United 

States Department of the Interior. 

[~8] Plaintiff filed its Complaint within two (2) years of the offending incident. Plaintiff thereby 

exhausted the administrative remedies available to Plaintiff by filing and serving the required 

forms with the Defendant. See Exhibit A (Administrative Complaint, SF-95). The Administrative 

Complaint was received by the Defendant on May 29, 2018. See Exhibit B, (Certified Mail Receipt 

and USPS Tracking Confirmation). No response or denial was ever received by the BIA, BIE, the 

Department of the Interior, or any other agency of the United States. Therefore, Plaintiff hereby 

exercises the option granted by 28 U.S.C. § 2675, and deems the claim to have been denied October 

21, 2019 for the purposes of timely filing. See 28 U.S.C. § 2675 ("The failure of an agency to 

make final disposition of a claim within six months after it is filed shall, at the option of the 

claimant at any time thereafter, be deemed a final denial of the claim for purposes of this section) 

(emphasis added). 
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[~9] The acts or omissions giving rise to the claim occurred in the District of North Dakota. 

Venue is therefore proper under 28 U.S.C. § 1402(b). 

GENERAL ALLEGATIONS 

[~10] A.R.T., a minor child, was, atthe time of the incident in question, under the care and control 

of Circle of Nations as he was an enrolled student at their school. 

[~11] While a student at Circle of Nations, A.R.T. resided in a dorm campus. While residing in 

the dorm, A.R.T. was sexually assaulted by another student on or about February 20, 2017. 

[~12] While in the dorm, A.R.T. he was held down by a student while another student pulled 

down his shorts and made penis to anus contact with A.R.T. 

[~13] Staff of Circle of Nations witnessed the end of this incident and separated those involved. 

She then contacted additional staff to assist. 

[~14] Law enforcement was called and a report was created regarding this incident. Juvenile 

Court cases were initiated against the two individuals who were involved in the sexual assault of 

A.R.T. 

[~15] On or about February 21, 2017, at approximately 2:00 p.m. an Investigator Marohl 

("Marohl") received a call from an employee of Southeast Human Services Center located in 

Fargo, North Dakota, stating she received some information regarding a sexual assault that 

occurred at the Circle of Nations dormitory campus. 

[~16] On or about February 22, 2017, at approximately 8:30 a.m. Marohl called Special Resource 

Officer Mauch ("SRO Mauch") who, on the basis of information and belief, was the Special 

Resource Officer for Circle of Nations. Mauch stated that one of the witnesses had already been 

picked up by his parents and already removed from the school. Mauch stated that the other witness 

was at the Circle of Nations school and was ready to remove him, also. Mauch stated that the two 
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suspects, J.L.R DOB 2003 ("J.L.R.") and J.0.0. DOB 2003 ("J.0.0.") were in Roberts County 

at that time. A.RT. was still at the Circle of Nations boarding school. 

[~17] Marohl met with A.RT. in the conference room that same day at about 9:30a.m. A.R.T. 

informed him that he went to J.L.R. and J.0.0.'s room to go get his roommate because it was 

getting late and it was time for bed. A.R.T. went to the suspects' room at about 9:25p.m. on the 

date of the incident. 

[~18] When A.R.T. opened the door, J.L.R had exposed his penis and was showing J.0.0. and 

one of the other witnesses. Once A.R.T. was in the room, J.0.0. pushed A.R.T. onto the bed. 

A.RT. was lying on his stomach and J.0.0. sat on his back so A.RT. could not get up. J.L.R. 

then removed his shorts and boxers, and J.L.R. inserted his penis into A.R.T.'s anus. A.RT. told 

J.L.R. to stop and to get off of him. It was not until A.RT. yelled that staff member Esmeralda 

Forero arrived and yelled at the boys. The events recounted by A.R.T. have been corroborated by 

a witness known to investigators, but unknown to the undersigned at this time as the record is 

redacted. 

[~19] Ms. Forero provided a statement to law enforcement on or about February 21, 2017, at 

12:15 a.m. Ms. Forero stated that, once she heard A.R.T.'s cries of "help, help!" she opened up 

J.L.R.'s room and saw A.RT. face up on the bed with his legs separated with J.L.R. on top of 

A.R.T. while J.0.0. also sat on top of A.RT. Ms. Forero noted that both J.0.0. and J.L.R.'s pants 

and underwear were pulled down to the knees. Ms. Forero demanded to know what the boys were 

doing. While the redacted witness backed away, J.0.0. and J.L.R were trying to cover themselves. 

Ms. Forero was informed that J.0.0. and J.L.R. have showed their genitals and have jumped on 

top of the other boys prior to the incident. 
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[~20] On or about February 23, 2017, Investigator Marohl went to Circle of Nations to again 

meet with SRO Mauch. SRO Mauch had the two suspects, J.0.0. and J.L.R. back from Roberts 

County to speak with Marohl regarding the assault. 

[~21] When Marohl spoke with J.0.0., J.0.0. was mirandized, and agreed to speak with Marohl. 

J.0.0. indicated he knew Marohl wanted to speak with him about the sexual assault. J.0.0.'s 

statement confirmed that J.L.R. had exposed his penis. Once A.RT. arrived in the room, J.0.0. 

asked if they (J.0.0. and J.L.R.) should rape A.RT. J.0.0. claims that he was joking, but that 

J.L.R. really did it. J.0.0. corroborated the remainder of the incident, including the "dog pile" on 

A.R.T. and the insertion of J.L.R. 's penis in A.R.T. 's anus. 

COUNT ONE 
NEGLIGENCE-FAILURE TO ADEQUATELY SUPERVISE 

[~22] Plaintiff realleges and incorporates by reference the allegations of the preceding paragraphs 

as if set forth herein. 

[~23] Defendants have a duty to ensure that all of its schools funded and/or operated by the BIA 

and BIE provide their students with reasonable care and adequate supervision within the dorm 

campus. 

[~24] Defendants breached their duty of care by facility to properly care for A.R.T. and allowing 

him to be sexually assaulted while in the care of the BIE, a division of the BIA, overseen by the 

United States Department of the Interior. 

[~25] On basis of information and belief, J.0.0. and J.L.R. were known delinquents or otherwise 

possessed criminal records. 

[~26] Defendants knew, or should have known, that the juvenile perpetrators of this incident had 

a history of delinquent behavior. 
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[~27] Defendants knew, or should have known, of the many other incidents occurring upon the 

"Circle of Nations" campus, and of which the perpetrators were a part, that involved similar, sexual 

behavior and reports indicating the perpetrators have accosted other students in the past. 

[~28] Accordingly, Defendants knew or should have known that insufficient supervision of said 

perpetrators could reasonably lead to the incident described herein. 

[~29] As a direct and proximate result of Defendants' negligent supervision, A.R.T. sustained 

and continues to sustain serious, permanent physical and emotional injuries and have incurred 

damages in an amount to be determined at trial. 

[~30] As a direct and proximate result of Defendants' negligent supervision, John Hennager, 

individually, and as the legal guardian of A.R.T., has sustained and continues to sustain serious, 

permanent physical and emotional injuries and has incurred damages in an amount to be 

determined at trial. 

COUNT TWO: 
NEGLIGENCE - FAILURE TO PROVIDE A SAFE ENVIRONMENT 

[~31] Plaintiff Hennager realleges and incorporates by reference the allegations of the preceding 

paragraphs as if set forth herein. 

[~32] Defendants owed a duty to provide A.R.T. with a safe environment in which to learn and 

reside. 

[~33] Defendants breached their duty of care by allowing a sexual assault to occur to A.RT. 

while he was within the dorm campus, which was also where A.RT. resided. 

[~34] As a direct and proximate result of Defendants' failure to provide a safe environment, 

A.R.T. sustained and continues to sustain serious, permanent physical and emotional injuries and 

have incurred damages in an amount to be determined at trial. 
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[~35] As a direct and proximate result of Defendants' failure to provide a safe environment, John 

Hennager, individually, and as the legal guardian of A.R.T., has sustained and continues to sustain 

serious, permanent physical and emotional injuries and has incurred damages in an amount to be 

determined at trial. 

COUNT THREE 
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

[~36] Plaintiff Hennager realleges and incorporates by reference the allegations of the preceding 

paragraphs as if set forth herein. 

[~37] On basis of information and belief, J.0.0. and J.L.R. were known delinquents or otherwise 

possessed criminal records. 

[~38] On basis of information and belief, the Defendants were or should have been aware that 

J.0.0. and J.L.R. were known to be delinquents or otherwise possess criminal records. 

[~39] The incident described herein created an unreasonable risk of physical injury to both 

A.RT. and John Hennager. 

[~40] When John Hennager was informed of the sexual assault that occurred, he became very 

concerned for A.R.T.'s welfare. A.R.T. began counselling and other treatment directed towards 

the mitigation of this trauma. 

[~41] The incident described herein was directly and proximately caused by the Defendants' 

negligent harm to A.R.T. and John Hennager, individually, and as the guardian of A.R.T., while 

A.R.T. in the Defendants' care, custody, and control. 

[~42] The Defendants endangered the safety of A.R.T., and such endangerment is a direct and 

proximate cause of the negligent harm sustained by A.R.T. and John Hennager. 

[~43] The Defendants' conduct, or lack thereof, constitutes, extremely alarming and outrageous 

behavior. 

7 

Case 3:19-cv-00258-PDW-ARS   Document 1   Filed 11/22/19   Page 7 of 9



[if44] Defendants' aforementioned negligence directly and proximately caused, and continues to 

cause, emotional distress that resulted in bodily harm to both A.R.T. including pain and suffering. 

A.R.T. has sustained and continues to sustain serious, permanent physical and emotional injuries 

and has incurred damages in an amount to be determined at trial. 

[if45] As a direct and proximate result of Defendants' aforementioned negligence, A.R.T. has 

sustained and continues to sustain serious, permanent physical and emotional injuries and have 

incurred damages in an amount to be determined at trial. 

[if46] As a direct and proximate result of Defendants' aforementioned negligence, John 

Hennager, individually, and as the legal guardian of A.R.T., has sustained and continues to sustain 

serious, permanent physical and emotional injuries and has incurred damages in an amount to be 

determined at trial. 

PRAYER FOR RELIEF 

[if47] WHEREFORE, Plaintiff, John Hennager, individually and as the legal guardian of A.R.T.; 

and A.R.T., a minor, prays for recovery of damages to date, including payment of medical bills, 

economic and non-economic damages in an amount not more than what is allowed by federal law, 

together with pre-judgment interest, costs, disbursements, and attorney fees incurred herein, and 

for other such relief as the Court may seem just and equitable. 

[if48] PLAINTIFF DEMANDS A JURY TRIAL BY THE LARGEST NUMBER 

ALLOWED BYLAW ON ALL ISSUES HEREIN. 
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[~49] DATED November 22, 2019. 

. Owens (ND #08531) 
Daniel M. Traynor (ND #05395) 
TRAYNOR LAW FIRM, PC 
509 5th St NE, Ste 1 - P.O. Box 838 
Devils Lake, ND 58301-0838 
Telephone: (701) 662-4077 
Email: davidowens@traynorlaw.com 

dantraynor@traynorlaw.com 
Attorneys for Plaintiff John Hennager, individually, 
and as the legal guardian of A.R. T 
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EXHIBIT B
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USPS Tracking® FAQs > (https://www.usps.com/faqs/uspstracking-faqs.htm) 

Track Another Package + 

Tracking Number: 701714500000257504 75 Remove X 

Your item has been delivered to the mail room at 7:30 am on May 29, 2018 in WASHINGTON, DC 20240. 

& Delivered 
May 29, 2018 at 7:30 am 
Delivered, To Mail Room 
WASHINGTON, DC 20240 

Tracking History 

Product Information 

See Less A 

Can't find what you're looking for? 

Go to our FAQs section to find answers to your tracking questions. 

FAQs (https://www.usps.com/faqs/uspstracking-faqs.htm) 

v 

v 

Case 3:19-cv-00258-PDW-ARS   Document 1-2   Filed 11/22/19   Page 5 of 6



The easiest tracking number is the one you don•t have to know. 

With Informed Delivery®, you never have to type in another tracking number. Sign up to: 

• See images* of incoming mail. 

• Automatically track the packages you're expecting. 

• Set up email and text alerts so you don't need to enter tracking numbers. 

• Enter USPS Delivery Instructions™ for your mail carrier. 

Sign Up 

{https://reg.usps.com/entreg/RegistrationAction_input? 

*NOTE: Black and white (grayscale) images show the outside, front of letter-sized envelopes and mailpieces 
that are processed through USP~~~~RL=https%3A %2F%2Ftools.usps.com%2Fgo%2FTrc: 
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