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BACKGROUND

In 2015 and 2016, the Division of Oil and Gas (“the Division”) received complaints
about brine water migration at the S. Moore #1and M Dunfee #1 production wells. The Division
conducted an investigation of alleged brine water migration at two of the production wells at
issue. At that time, the Division determined that the K&H Partners LLC (“K&H”) Wells Nos. 1,
2, & 3 located in Athens County (“K&H Wells”) were not the cause of any brine water issues.
However, three years later, in 2019, the Division asserted that they found evidence that brine was
migrating through fractures in the Ohio Shale formation from certain injection wells in

Washington County, affecting nearby production wells.

In 2020, K&H had a dispute with Diversified Production LLC, the previous owner of the
S. Moore #1 and M Dunfee #1 production wells. K&H performed its own investigation, using a
consulting firm, ALL Consulting LLC, to investigate any possible effects of K&H’s wells on
Diversified’s wells. That report concluded that the K&H wells were not causing any impacts to

the surrounding oil and gas production wells.

On June 2, 2023, the Division issued Suspension Order 2023-122, Chief’s Order 2023-
139, concluding that K&H’s wells were impacting nearby production wells and that such impacts
endangered or were likely to endanger public health, safety, and the environment. That Order
asserted that the K&H wells were likely to contaminate the land, surface waters, or subsurface
waters and that brine or other substances from the operation of the K&H wells were outside the
area of review. On that basis, the Division suspended K&H brine injection operations pursuant to

Ohio Adm.Code 1501:9-3-07(N) and R.C. 1509.03.

The parties held an informal hearing at the Division on June 16, 2023, during which
K&H argued that its disposal wells were not the source of brine water observed at the allegedly
affected wells, and that K&H’s wells were not causing brine water migration endangering the

environment or the public.

On June 26, 2023, the Chief of the Division issued the Final Order, Chief’s Order 2023-
139, which suspended all injection activity at the K&H facility, subject to conditions set forth in
the Order. The Final Order required K&H to immediately suspend all operations at the K&H

Injection Wells and associated surface facility and mandated that operations shall not resume



until the Appellant submitted sufficient evidence to the Division that the conditions that cause the

brine water migration had been corrected.

K&H first sought relief by seeking a Temporary Restraining Order and Preliminary
Injunction from the Franklin County Court of Common Pleas. (K&H Partners LLC v Ohio
Department of Natural Resources, Case No. 23CV-004105) In that case, Judge Serrott granted
and extended a Temporary Restraining Order prohibiting enforcement of the Final Order, which
allowed K&H to resume injection operations. However, the Court vacated the Temporary
Restraining Order finding that the Court did not have subject matter jurisdiction for an appeal of
an administrative order.! With the Temporary Restraining Order dissolved, K&H again had to

stop its injection operations.

On July 13, 2023, K&H filed a Notice of Appeal with the Oil and Gas Commission. This
appeal is taken from Chief’s Order 2023-139, which, as noted above, ordered K&H to suspend
injection operations at the K&H Wells Nos. 1, 2, & 3 until conditions for resuming operations

were met. K&H sought a Stay of execution of the Chief’s Order on July 13, 2023.

After briefing by the parties, an oral argument was held on August 8, 2023. On October 3,
2023, the Oil & Gas Commission granted K&H’s Petition to Stay. The K&H injection wells

have been operating since that time.

This matter was initially scheduled for a merits hearing on October 10, 2023. The
Division submitted a Motion for Continuance, which was opposed by K&H. On October 3, 2023,
the Division’s Motion for Continuance was granted. The Commission continued the merits
hearing until December 5, 2023. Prior to the merits hearing, due to the imminent expiration of
the term of his appointment to the Commission, then-Chair of the Commission, Andrew R.
Thomas, recused himself from the hearing and took no part in its presentation or consideration.

The parties did not object to Mr. Thomas’ recusal.

Prior to the commencement of the merits hearing on December 5, 2023, the Commission

heard arguments regarding the Division’s motions in limine. The Commission made a ruling on

! While the Complaint for the TRO and Preliminary Injunction was pending, K&H filed another attempted appeal of
the Final Order in Franklin County Common Pleas Court. K&H Partners LLC v. Ohio Department of Natural
Resources, Case No. 23CV-004624, K&H dismissed this appeal voluntarily on July 13, 2023, the same day it filed
the appeal in this case.



those motions on the record. The Commission considered the arguments of counsel and
determined that we would allow all relevant evidence and give the appropriate weight to the

testimony of all witnesses called by the parties, expert or not.

ISSUE
Whether Chief’s Order 2023-139 is lawful and reasonable.

FINDINGS OF FACT
1. Pursuant to R.C. 1509.05, R.C. 1509.06 and R.C. 1509.22(D), the Division issued
permits to K&H authorizing K&H to drill K&H Partners LLC No. 1 Well, K&H
Partners LLC No. 2 Well, and K&H Partners LLC No. 3 Well as saltwater injection

wells in Troy Township, Athens County. Those wells are the subject of this Order.

2. K&H operates the K&H wells and holds valid permits issued by the Division which
are the subject of this Order. After multiple investigations, the first being in 2016, the
Division concluded that the brine was not migrating. However, in 2023, after another

investigation, the Division ordered K&H’s operations suspended in June 2023.

3. Tallgrass Company has purchased K&H, however; K&H continues to operate the

wells.

4. The K&H wells were permitted to be constructed into Devonian- aged shale
formations. The Chief’s Order indicates expert evidence and testing established that
the brine flows and pressure increases described do not occur naturally in Devonian-
aged Oriskany Sandstone wells. K&H operates the only injection wells in the area

and the brine injection volumes are large enough to create brine migration.

5. K&H presented two witnesses at the merits hearing before the Commission on
December 5-6, 2023: Tom Tomastik and Mike Stahl. Mr. Tomastik is a former ODNR

supervisor who worked in the Underground Injection Control (“UIC”) program.



6. Mr. Stahl, CEO of Tallgrass Energy, the parent company of K&H, testified as a fact
witness. He testified to his experience with sampling the brine water injected into
saltwater disposal wells, and to how water sampling is utilized by the operator of the
well to ensure compliance with permitting requirements. Mr. Stahl also testified that,
to his knowledge, K&H has operated within the conditions of its permits. He further
testified that because K&H did not see communication between the K&H wells, they

did not believe that the wells were impacting the oil and gas production wells.

7. The Division filed a motion in limine to exclude Mr. Stahl’s testimony on
geochemical analysis, and Mr. Stahl was not identified as an expert witness. He
admitted that fluids change in complex ways within a rock system and that he is not

qualified to opine in this area.

8. Mr. Tom Tomastik testified as an expert witness for K&H. He testified that the oil and
gas production wells at issue in this case were at the end of their productive lives and
were being “watered out”, as he believes is typical for the life cycle of Oriskany
sandstone production wells. Mr. Tomastik also testified that he did not believe that
brine water could have entered the Oriskany sandstone formation through the ratholes
drilled into the Onondaga because he is of the opinion that the Onondaga limestone
would prevent any of the brine water from migrating all the way down from below
the Onondaga to the Oriskany. His expert report specifically relied on the assumption
that K&H wells are injecting mainly into fracture porosity. K&H, however, has now
taken the contrary position in this case that there is no evidence of fractures and that

they are injecting radially into matrix porosity.

9. The Division called Michael Dolan as a witness. Mr. Dolan, a geochemist with over
twenty years of experience, opined on the relationship of water chemistry in near
surface aquifers and the deep subsurface brine in proximity of water injection systems
operated by K&H and nearby oil and gas production wells. Mr. Dolan’s expert report

concluded that Mr. Stahl’s methodology and conclusion are not scientifically valid.



10.

11.

12.

He opined that Total Dissolved Solids (“TDS”) in a fluid can increase or decrease
during migration and variable mixing, diffusion, dissolution of salts and precipitation
of salts. He concluded that dilution of these brines in matrix flow and/or fracture flow
as they move in the subsurface makes interpretation or fingerprinting the genetics of
the fluid impossible based upon just TDS. He opined that the resulting fluids sampled
at any location might show variable concentrations of TDS. He also concluded that
the use of TDS as a geochemical fingerprint is not a scientifically supported

approach.

Mr. Dolan explained that barium is unstable, soluble, can be impacted by barite and
other naturally occurring minerals through the whole rock record, and its
concentration in a fluid could vary at any given point during migration. Mr. Dolan
testified that when comparing the barium concentrations of two water samples, one
cannot confidently conclude that they are or are not related to the same source. Mr.
Dolan opined that this method is not scientifically valid. In Mr. Dolan’s professional
opinion, K&H partners never presented reliable chemical evidence to support its

assertion that the fluids from the injected and production wells are not linked.

The Division called ODNR employee Andrew Adgate as an expert witness. Mr.
Adgate, a geologist, has worked with the UIC section of the Division of Oil and Gas
Resources Management for over a decade and is currently the UIC Program
Administrator. During his tenure, he has been directly involved in several Division

investigations of injection well brine migration in Ohio.

In his expert report, Mr. Adgate explained how his experience with similar cases of
migration informed his review of the K&H wells. He explained that the Division’s
recent experience with the Redbird No. 4 Well and the subsequent Redbird No. 4
Report (Division Exhibit B) and that Report’s observations regarding brine
migration, production well impacts, and maximum allowable injection pressures were
all considered prior to deciding that the K&H injection wells should be suspended.
Mr. Adgate testified that K&H’s argument that it was impossible for brine being



13.

14,

15.

injected into the K&H wells to mij grate and impact the nearby production wells was

not supported by-the evidence.

The Division called Dan Goins to testify at the hearing. Mr. Goins has been employed
by ODNR since 1985 and has approximately 38 years of experience drilling and
plugging oil and gas wells. His current position is Natural Resources Administrator,
He is responsible for overseeing the Oil and Gas Division field enforcement section.
This section ensures compliance with Ohio’s oil and gas laws and rules when wells
are decommissioned. Mr. Goins personally observed the pressure at one of the
impacted wells, the S. Moore Well, in June 2023. Mr. Goins testified that he has never
observed a production well with the amount of brine and pressure on the casings as
those that were present at the S. Moore Well. Mr. Goins further testified that, based
upon his observations and experience, what he observed at the Moore Well was not
natural and could only be caused by over-pressurizing the formation. Mr. Goins
opined that the fluid was coming into the S. Moore Well from the Oriskany and the
Ohio Shale. His observations were part of the basis for the Division’s position that

brine injected into K&H’s wells migrated to and impacted the S, Moore Well.

Brandon Mitchell, an inspector with the Division since 2011, did not testify at the
hearing, but submitted a report which was admitted into evidence (State’s Exhibit L).
In his report, Mr. Mitchell explained that he had never seen a production well with the
pressured brine at surface like what he personally observed at the S. Moore Well in

June 2023.

When the K&H wells were shut down as a result of the Chief’s Order, the pressure at
the two unplugged production wells stopped rising and fell to near zero. Mr. Adgate
testified that more recent pressure measurements from the two remaining impacted
production wells owned by Diversified, the R. Dunfee and M Dunfee, also contradict
K&H’s theory that the production wells are not impacted. Surface pressure readings
at these two wells show that pressure stopped rising and fell back following the shut-
down period of August 2, 2023, to October 3, 2023. Both wells dropped



approximately 160 pounds per square inch (psi) of pressure on the surface casing

while the K&H injection wells were mostly out of operation.

16. The Division submitted evidence that since the time that the K&H wells have begun
injecting brine again, the pressure at the nearby production wells is rising again. Since
the K&H wells resumed operations in early October 2023, the pressure at one of the

production wells, the H. Dunfee, has risen by approximately 100 psi, and water is

17. K&H had in its contro] for years but only produced an expert report prepared by

discovery served in this case. Upon review, the Division discovered that the
Schlumberger reports documented that K&H has been injecting out of their permitted
zone, the Devonian Shale, and into the Onondaga formation for years. This out-of-
zone injection conclusively establishes that K&H is injecting outside of its permitted

area of review,

18. Michael Davis, of the Davis Engineering Company, provided an expert report and
testified as an expert on behalf of the Division. Mr. Davis had invest; gated the
prospects of pressure communication between injection wells and nearby production
wells. Mr. Davis testified about a similar set of circumstances he investigated in
Oklahoma of a saltwater injection well having impacted production wells and causing
the Oklahoma Corporation Commission to shut down disposal operations for a 17

square mile area and required numerous Operators to plug existing production wells,

19. Mr. Davis focused on the operations of the three K&H wells and three offset
production wells: the H Dunfee #1, R Dunfee #] and the now-plugged S. Moore 1.

20. Mr. Davis modeled the expected migration from the K&H wells. His model showed

that there had been sufficient volume of water injected into the three injectors to raise



21.

22.

23.

24,

the reservoir pressure at the three producing wells, with said Increases ranging form

421 psi to 521 psi.

Davis testified that K&H appears to be injecting into the Onondaga formation,
consistent with the Schlumberger Report. He noted that there could be fractures
present in the Ohio Shale, which would enhance the ability for brine to flow to the
production wells and Increase pressure in the area of the reservoir. In addition, he
testified that the data and analysis reflected that the cumulative injection time and

volumes were sufficient to raise the reservoir pressure in the vicinity of the producing

Mr. Davis testified that he found no other reasonable explanation for the increase in
pressure noted in the production wells other than the saltwater injection in the K&H
wells. He opined that ongoing injection in the K&H wells constituted an increasing

threat not only to nearby production wells, but to drinking water wells.

The Division called Dr. Neal Nagel as an expert witness. Dr. Nagel has over forty
years of experience in oilfield and mining geomechanics. He reviewed the data
provided by K&H, including testing that was completed for the K&H wells by
Schlumberger Services in 2014, 2017 and 2018, Based on his review of this data, Dr.
Nagel concluded that it is highly unlikely that the K&H wells are inj ecting into the
Ohio Shale given its porosity. Dr. Nagel found that K&H’s claims that fluid injection
into their wells is limited to the permitted area of review is not supported by the data.
He further found that the Division reasonably concluded that the K&H wells are
allowing brine mj gration outside of the intended injection zone and impacting the

Diversified production wells.

Dr. Nagel testified that test results and Reports by Schlumberger in 2014, 2017 and
2018 strongly suggested that the K&H wells are injecting into the unpermitted
Onondaga limestone. He explained that the data and tests, including tracer surveys,

first discussed in the 2014 Report, makes it clear that the injected fluid entered the



Onondaga limestone at the base of the open-hole section of the K&H #2 wellbore, Dr.
Nagel explained that the Reports should have alerted K& that it was injecting

outside its permitted injection zone.

25. Dr. Nagel testified that, becayuge there is insufficient porosity throughouyt K&H

26. Dr. Natalie Kruse Daniels testified as an expert witness on behalf of the Division. Dr.

Kruse Daniels is 3 civil engineer, a geoscientist, and the Director of the

27.In addition, Dr. Kryse Daniels testified that water contamination may not be quickly

tested. Since it ig difficult to pinpoint a source of contamination and households may

have many years without resolution,




suspend or revoke permits where continued operation under an issyed permit could haye adverse
impacts to health, safety, or the environment,

The burden for establishing that the Suspension Order is “not in accordance with reasop”

and has “no factug] foundation” is op the Division. The Division has the authority to grant,




* Aclass]] disposal wel] jg causing or likely to cause contamination of the land, surface

endanger public health or safety;
® The Chief determines that brine or other Wwater substances form class IT disposal well
injection Operations may be outside of the permitted injection Zone or areg of review; or
* Any violation of Chapter 1509 of the Revised Code or Division 1501:9 of the

Administrative Code.



operations is outside of the permitted injection zone or area of review in violation of

Ohio Adm.Code 150] :9-3-07(N)(1)(g); and

wells are inj ecting, or their injectate is migrating, outside the zone in which it is permitted to

Operate.




6. The Chief had the authority to issue Order 2023

-139 pursuant to R C. 1509.04 and
Ohio Adm.Code 1501 :9-3-07(N).

7. K&H properly appealed Chief’

s Order 2023-139 to this Commission pursuant to
R.C. 1509.36.

8. Hearings before the Commission are de novo in nature.



9. The reliable, probative, and substantial evidence presented to the Commission
established by a preponderance of the evidence that the Chief did not act in an
unlawful or unreasonable manner in suspending K&H injection operations at
K&H Injection Wells Nos. 1,2, &3 in Athens County, because brine is migrating
outside the permitted zone of injection for those wells, and continued injection
operations could be reasonably anticipated to cause damage or injury to public

health, safety, or to the environment,
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