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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF WYOMING

DALE W. EATON,
Petitioner,
V. Civil Action No. 09CV261-ABJ

EDDIE WILSON, et al.

Respondents.
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PETITIONER’S REPLY TO RESPONSE IN OPPOSITION TO PETITIONER'S
MOTION FOR PROTECTIVE ORDER

COMES NOW, Petitioner Dale W. Eaton, andrigply to Respondent’s Response in
Opposition to Petitioner’'s Motion for Protee Order (Doc. 295) states as follows.

1. Respondent concedes that this Court mageaty construe as a Rule 59(e) motion Mr.
Eaton’s motion for a protective order as to dwdence necessarily gituced in support of his

habeas claims, both in discovery and pretrigcldisure to Responderdnd in the evidence
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actually presented to this Court at the ewigary hearing held. See Respondent’s Opposition
(Doc. 295), p. 2. Respondent in turn simply citeRespondent’s Oppositida Petitioner's Rule
59(e) Motion (Doc. 294) for his arquent that this Court is withowatuthority to grant Mr. Eaton
the protective relief. See Respondent’'ppOsition (Doc. 295), p. 2. Respondent’s position
ignores any number of realitiesecessary associated withese Federal capital habeas
proceedings: absent this Court granting habelgef te Mr. Eaton, the question of what to do
about the evidence necessarily presented inupuo$ that relief wasnot ripe or otherwise
appropriate for resolution by this Court; 28 U.S8Q2243 expressly directs this Court to dispose
of Mr. Eaton’s habeas petitidias law and justice require” arfeederal habeas corpus practice
indicates that this Court has broad discretioganditioning a judgment granting habeas relief;
Federal habeas proceedings, by their very nature, present special problems and are of a unique
character; this Court possesses power to grant any form of relief necessary to satisfy the
requirement of justice; and Rule 59, F.R.Cg?qvides this Court with substantial discretion,
reviewed only for a manifest abuse of thatcdetion, in amending it®rder granting Mr. Eaton
conditional habeas relief to inale the protective ord@mow sought. Furthethe relief requested
is specifically authorized by Rule 26(b)(5)(B)REC.P. which provides that a party in receipt of
privileged material “must promptly return, segtex, or destroy the spified information and
any copies it has.” Further, Rule 26(c) authesi this Court “where the action is pending” to
order a broad array of measures to protect tharege interests of a party making disclosures.

2. Respondent doesn’t dispute or otherwgsestion Mr. Eaton’s assertion that had no
meaningful choice, or alterne¢, but to make those disslaores and present the evidence
supporting his constitutional claimsere he to have had any hope of success on his habeas

claims. Instead, Respondent makes the rather simprassertion that ¢hState of Wyoming, on
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remand, somehow would be deprived of a fair tnale this Court to entats protective order.
See Respondent’s Opposition (Doc. 295), p.A3. proffered support for his assertion,
Respondent makes the hyperbolic claim that “[MEgton will have the benefit of a federally
funded mitigation investigationhat exceeds any mitigation ea®ver seen in a Wyoming
courtroom before[,]” that “[tlhe prosecutionrg#t match the resources that have been made
available to [Mr.] Eaton in the habeas corpus proceedings, the fruits of which will continue to be
available to him in the state wd[,]” and that “[t]his Court Bould not hobble the prosecution by
allowing [Mr.] Eaton to deploy his federalfignded mitigation under cover of the requested
protective order.”ld. These assertions do not withstandusay. First, tle work product
produced on Mr. Eaton’s behalf thabeas counsel is consistewnith prevailing standards of
performance, as this Court necessarily found amditon of granting habea®rpus relief. It is
beyond dispute that Mr. Skaggs was functionveg]l below accepted norms in his defense of
Mr. Eaton, as evidenced by his 0-4 track recorthendefense of these cases. This Court found
that “[tlhe mitigation investigation by Mr. Skaggs and the trial team resulted in only a
“rudimentary knowledge . . . from @arrow set of sources,” and asresult “fell short of the
standards for capital defense work,” Ordpr,192, and that “The depth and scope of the
mitigation presentation on behalf of Petitionesuld most assuredly have been much different
had Mr. Skaggs and the trial team perfodnu@ to prevailing professional standardd.’ at 227.

3. This Court’s findings regding prevailing standards pkerformance are buttressed by
the fact that during the pendency of Mr. Easotrlal and habeas corpus proceedings, Wyoming

public defenders successfully defended at leastcapital prosecutions with no resulting death
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sentence$.Some of those cases involved crimesgiial or greater magnitude than Mr. Eaton’s
crime. Professor Craig Haney, a lawyer and pelagist who has studied the system of capital
punishment extensively, observed:

Given the fact that the appellate coreviews the penalty records of only those
cases in which death verdicts were raede there is no reason to believe that
judges have any special expertise or rapigexperience in reaching conclusions
about how background and social hist@gtually affect the life course of a
capital defendant, or the way in whichidance about these factors can influence
the decisionmaking of (espadly) life-sentencing capitglirors. Appellate courts

are in need of education about bottertvise their judgments may approximate
those of lay persons, threatened byesig/pes and misconceptions, but absent
any meaningful exposure to powerful penalty phase evidence designed to
challenge or counterbalance them.

Craig Haney,The Social Context of Capital Murder: Social Histories and the Logic of
Mitigation, 35 SANTA CLARA L. Rev. 547, 606-07 (1995). Respondsntattempt to draw
performance standards exclusiwé&om Mr. Skaggs’ abysmal record of failure is analogous to

the medical field drawing performance standaatiaost exclusively from cases in which the

L A jury rejected the death palty and sentencedntirew Yellowbear to life imprisonment for
the torture and murder of 22-month-oldarcela Hope Yellowbear. Anthony LanBgefiant
Yellowbear Gets Life Sentend@sPER STAR-TRIBUNE, June 2, 2006. Floyd DeWayne Grady
was convicted of murder and attempted sexsahult for raping and killing Tammy Sue Watts
at the Wyoming Honor Farm when he was incaatsat there. Although his crime was similar to
Mr. Eaton’s, and involved the compelling aggravgtiircumstance that he committed it while in
custody serving a sentence, a Wyoming juryMey 2, 2006, voted to spare his life. Whitney
Royster,Grady Gets Life in PrisgnCASPER STAR-TRIBUNE, May 3, 2006. A Natrona County
jury on September 30, 2008 spared the life of Dbikolle, who was convicted of first degree
murder of Jennifer Randel, despite Mr. Blonigen arguing to that jury “that Rolle beat, strangled
and stabbed Randel in a torturousek that likely lasted hours . [and that] Rolle was a threat
to commit more violence iprison.” Joshua WolfsorJury Spares Rolle’s LifeCASPER STAR-
TRIBUNE, October 1, 2008. A Laramie County juon March 14, 2014, sped the life of
Nathaniel Castellanos, who was convicted dfigle-shooting which killed Corey Walker and
Megan Mclintosh. A third victim, Amber McGuire, rsived in spite of bimg shot twice in the
face.Life Without ParoleWyoming Tribune-Eagle, March 15, 2014. In addition to these four
jury trials, Wyoming Public Defenders succedigfnegotiated non-capital guilty pleas on behalf
of at least six other defendamisarged with death-eiigie crimes, three ifPark County, two in
Fremont County, and one in Pla@®unty in just the sixteenanths between July 1, 2012, and
October 31, 2013. Joan Barrd@atch of death penalty casesadrs Wyoming Public Defender's
Office budgetCASPERSTAR-TRIBUNE, January 16, 2014.
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patient diedSeeRussell Stetler & W. Bradley Wenddlhe ABA Guidelines and the Norms of
Capital Defense Representatiohl HOFSTRA L. Rev. 635, 676-681 (2013) (discussing the
implications of the fact that appellate courts never see capital cases in which the defendant
avoids the death penalty). ke, Ms. Moree testified thatheork on other Wyoming capital
defense teams involved a level mkthodical investigation and gparation more akin to that
employed by Mr. Eaton’s current representatieant. Mr. Eaton’s was the only case in which
she was expected to doe work of two people. Hrg. Tr. Vo2, p. 452-53. In contrasting Mr.
Skaggs’ work on this case with her work witldifferent team on behalf of Brian Collins, Ms.
Moree explained, “It was a difference in dynasilt was a difference in,...quality of our
meetings... [I]t was ... a difference in how we athrked together and formed the unit trying to
save Brian's life. It was very differentd., p. 462. There was also a vast difference in time and
resources:

Q. We've talked a little bit abouteldifference in staffing, but was there also
a difference in the time that you totdk develop Mr. Collins' mitigation

case?
A. Yes.
Q. And how much -- do you remembdew much time it took you to develop

the mitigation case to be ready for trial?

A. Well, as | said, uh, it was Ruth that did most of the mitigation work and
the interviewing and thingsf that sort, but | never felt pushed, uh, as far
as, as Brian's case went. | never felt t@msed. It was, it was just -- it
was different. | didn't feel like theatk was always running. Of course it
was running, but, but we weren't pressured that much.

Q. All right. Were you able to take methodical approach to reviewing the
documents and following up with investigation?

A. Yes.

Q. All right. Does that contrastith your work on the Eaton case?

A. Very much so.

Q. Explain how your work on the Eaton case compares to that.
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A. Well, | was, | was constrained bytramly the, my hours, money spent, uh,
and just the time. We had, we had al tdate set, and that was the way it
was going to be, and, uh, so you'rerkiog against the calendar, and you -
- | felt like | was working aginst, uh, my expenses.

Hrg. Tr. Vol. 2, pp. 461-62. On its facts, the Brian Collins case presented a compelling a case for
the death penalty. Collins was serving a lengthytesece for a burglary and shooting when he
stabbed Wyoming Department of Correctionsgooal Wayne Martinez to death while trying to
escape from the maximum security unit of the Wyoming State Penitentiary, yet the team that
defended Collins was able to persuade a jury to spare hikllif®t 458. Respondent’s claim that
denying the relief requested byir. Eaton would put him on &vel playing field with the
prosecutor should be rejected.

4. Similarly, Respondent’s complaint loses sighthe fact that the State of Wyoming
obtained Mr. Eaton’s ehth sentence in the first instanbg depriving Mr. Eaton of his
constitutional guarantseof representation by competent llegaunsel and due process of law;
that the mitigation case — the case for life — actyaigsented by Mr. Eaton to this Court, is the
mitigation case that a competent legal teramoild have presented were they acting in accordance
with the Sixth and Fourteenth Amendmentshi® United States Constitution. Mr. Eaton had no
choice but to present that mitigation case, werg¢ohkope to obtain any habeas relief in this
Court. It is the State of Wyomg, by its own actions and/or inamts depriving Mr. Eaton of his
constitutional guarantees, thaapéd Mr. Eaton in the position held coming to this Court for
relief from his state sentence of death. It is $it@te of Wyoming that, lbere this Court, first
opposed all efforts Mr. Eaton made to have @usirt consider his constitutional claims on their
merits, obtaining summary judgment dismissabaiumber of those constitutional claims, and
then in turn opposed all efforts Mr. Eaton mades\adlentiary hearing, to persuade this Court to

grant him relief on his three constitutional claims which survived summary judgment. By
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opposing each and every constitutional claim advanced by Mr. Eaton in these Federal capital
habeas proceedings, the State of Wyoming neclysgaced Mr. Eaton to develop and present

the mitigation evidence and life story that webblave been developed and presented in 2003 and
2004 had Mr. Eaton been allowed a constitutionaiteapentencing hearing in the first instance.
Further, it isonly the State of Wyoming, in its pursuit afiother death sentence at resentefcing
that would be provided the windfall — in esse, Mr. Blonigen havingn hand Mr. Eaton’s
mitigation case before it is presented at that resentencing — allowing Mr. Blonigen and his
prosecution team the opportunity to review,dstuand prepare from, further investigate from,
and otherwise enjoy the harvested fruits of tmitigation investigation Mr. Eaton necessarily

laid out before both this Court and Respond&wen more important, Respondent moved for
discovery of significant work-product privileged informatidRespondent’s First Motion to
Conduct DiscoveryDoc. 175), and, Mr. Eaton ultimately dissed Mr. Eaton’s trial, appeal and
postconviction files in their entirety in digitébrmat, and arranged for on-site inspection by
Respondent’s counsel of the original fileghich remain in the possession of the Wyoming
Public Defender.Petitioner's Reply to RespondenEgst Motion to Conduct Discover§Doc.

177), p. 8. At that time, Petither notified Respondent and theutt that this motion would be

forthcoming:

2 Although the Respondent has yet to notify thisurt of the resunk state court capital
proceedings involving Mr. Eaton, the undersignecebg advises this Court that the State of
Wyoming on January 5, 2015, filed idotice Of Intent To Seek Death PenattyWwyoming's
Seventh Judicial District Court, Natrona Coyn€riminal Action No. 15913-A, along with the
State’sMotion To Determine Fitness To Proceed Pursuant To W.S. § 7-114803tate’s
Request For Settingn that motion, and the Stat&®equest For Appointment Of Couni®l Mr.

Eaton. On January 20, 2015, Terry J. Harris entered his limited appearance in that matter by
filing, on January 20, 2015, BAotice Of Stay And Of Pending Federal Capital Habeas
Proceedings, Still Ongoing At This Time, In ThetethStates District Court For The District Of
Wyoming
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An important consideration is that a sugfakclaim of ineffective assistance of

counsel will result in a capital sentencing triaMr. Eaton prevails in his attempt

to win a new sentencing trial, this Cowhould aim to restore him to the position

he would have occupied, had the firsalkrbeen constitutionally error-freelt

would therefore be untenable to gitlee prosecution the advantage of having

access to Mr. Eaton’s case file and fogchis attorneys to divulge work product

and privileged communications aboutidance, witnessesind strategy. This

would not put the parties back at the same starting Bataker v. Woodford331

F.3d 715, 722-23 (9th Cir. 2003) (en banc); acddnited States v. Nicholspn

611 F.3d 191, 216-217 (4th rCi2010) (applyingBittaker to preclude use at

resentencing of privileged materialvealed in connection with the successful

IAC claim).
Petitioner's Response to Respondent’s First Motion for Disco{i@og. 177), p. 7 (emphasis
added). In summary, Respondertfairness” arguments simplying hollow and conveniently
overlook the State of Wyoming’s mgansibility for the constitutional wiations that resulted in a
death sentence in the Seventh JadiiDistrict Court, Natrona County.

5. Respondent’s opposition to Mr. Eaton’s request for protective order fails to
acknowledge that the relief requastlows not only from this Cotis power and duty to fashion
a remedy that purges the taint of Mr. Skaggs’ ineffectiveness, but also from the limited nature of
Mr. Eaton’s waiver of attorney-client and woproduct privilege, which, as noted in the
preceding paragraph, Mr. Eaton specifically assenm connection with his disclosure. Judge
Alex Kozinsky explained the limitations of the implied waiver of privileges that sometimes
follows an allegation of inefféive assistance of counsel. “Theutt thus gives the holder of the
privilege a choice: If you wartb litigate this claim, ten you must waive your privilege the
extent necessary to give your opponantair opportunity to defend against”itBittaker v.
Woodford 331 F.3d 715, 720 {oCir. 2003) (emphasis addedY.hat necessity dissolved upon
the completion of the parties’ post-hearing briafel the filing of thisCourt’'s Order Granting

Conditional Writ of Habeas CorpusBecause of the important interests protected by attorney-

client and work product privilegéthe court must impose a wa&k no broader than needed to
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ensure the fairness of the proceedings beforddt.” Of course, a party can limit waiver by
withdrawing claims that gives rige the implied waiver. Furtheif,a party turns over privileged
materials, “it is entitled to rely on the contours of the waiver the court imposes, so that it will not
be unfairly surprised in the futul®y learning that it actually waived more than it bargained fo
in pressing its claims.ld., at 721. Because the implicit waiver prfivilege is limited, the party
accepting the benefit of the implicit waiver “implicithgrees to the conditiomd the waiver; if it
does not wish to be bound, it i®é to reject the maials and litigate withouthem, but it must
do so before any disclosure is madeld. In requiring the State oCalifornia to seal the
privileged material from disclosure to theopecutors who might be responsible for Bittaker’s
retrial, and requiring return or slieuction of the disclosed matais at the conclusion of habeas
proceedings, the court could “conceive of no fedetakest in enlarging the scope of the waiver
beyond what is needed to litigate the claim offewtive assistance of cowrlsn federal court.”
Id., at 722. Mr. Eaton and his counsel proceeded in gizatth to make disclosures of privileged
matters requested by Respondent, without needtitasstion and expendine of this Court’s
time and resources, specifically advising theu€ and Respondent of the limited scope of his
waiver, and reserving his rights as articulate@iitaker v. Woodford. Petitioner's Response to
Respondent’s First Motion for Discove(fiyoc. 177), p. 7.

6. The relief requested is supported by fundaaigenets of evidentiary privileges and
habeas corpus litigation:

A narrow waiver rule is also consistenitlwthe interests of the habeas petitioner

in obtaining a fair adjudication of higetition and securing eetrial untainted by

constitutional errors. Here, Bittakers claiming that he was denied a

constitutionally adequate criminal trisécause he had ineffective counsel and for

many other reasons as well. If he sucseed any of these claims, it will mean

that his trial was constitutionally d=ftive. Extending the waiver to cover

Bittaker's retrial would immediately andrpersely skew the second trial in the
prosecution's favor by handing to the stdk¢he in-formation in petitioner's first
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counsel's casefile. If a paser is successful in persuading a federal court to grant
the writ, the court should aim to rest him to the position he would have
occupied, had the first trial elen constitutionally error-freeGiving the
prosecution the advantage of obtaining the defense case-file--and possibly even
forcing the first lawyer to testify againite client during the second trial--would
assuredly not put the partiesdlaat the same starting gate.

What's more, requiring the petitioner @ater such a broad waiver would force
him to the painful choice of, on the ohand, asserting his iffective assistance
claim and risking a trial where the prosecution can use against him every
statement he made to his first laawvyand, on the other hand, retaining the
privilege but giving up his ineffective astnce claim. This would violate the
spirit, and perhaps the letter, &immons v. United State390 U.S. 377, 394, 19

L. Ed. 2d 1247, 88 S. Ct. 967 (1968). 7 Ihssanswer to say that Bittaker created
this dilemma for himself-- that he was the one who voluntarily "chose" to
challenge his conviction on grounds of ineffective assistance. The Constitution
guarantees Bittaker the rigtat effective assistanad counsel at trial,Strickland

v. Washington466 U.S. 668, 686 (1984), and Congress has provided him an
avenue to claim that hignstitutional rights were wlated, 28 U.S.C. § 2254. As
one of our sister circuithas recognized in a differesbntext, one may be "a
'voluntary' party only because there is no other means of pngtéegal rights . .

. . The scope of required disclosure skoaobt be so broad as to effectively
eliminate any incentive to vindicaterje's] constitutional right[s] . . . .Greater
Newburyport Clamshell Allian¢&38 F.2d [13, 21-22 (1st Cir. 1988)].

Bittaker v. Woodford, supraat 722-24 (footnotes omitted) (emphasis added). Allowing the
prosecution at retrial unfettered access to Emton’s trial, appeaand postconviction files
“would raise a nontrivial question winer [he] would still be gettingffectiveassistance [of
counsel].”ld., at 723, n. 7, citin@lack v. United State885 U.S. 26 (1966).

7. While the protective order Petitioner neeeks cannot completghyurge the advantage
that the State will enjoy at a resentencing imggarit should, to the extent humanly possible,
mitigate the unfair advantage that the State has attained by denying Mr. Eaton a constitutional
capital sentencing trial in the first instancggain, however, Petitioner believes the most
appropriate resolution of the caitgtional violations in this matter is a bar to any resentencing

hearing.SeePetitioner Dale W. Eaton's Motion Toddify Judgment Pursuant To Rule 59(e),

10



Case 2:09-cv-00261-ABJ Document 300 Filed 01/26/15 Page 11 of 16

F.R.C.P.(Doc. 289) andSuggestions In Support Of PetitionBale W. Eaton’s Motion To
Modify Judgment Pursuaiiio Rule 59(e), F.R.C.PDoc. 290).

8. Respondent’s assertionsthe contrary, ample authorigxists and has been cited by
Petitioner for the additional remg now sought. Congress has directiee courts to dispose of
habeas corpus petitions “as law and justice requBerton v. Johnsorf75 F.2d 690, 693 (10
Cir. 1992), quoting 28 U.E. 8 2243; see alsdilton v. Braunskil] 481 U.S. 770, 775 (1987)
(“Federal habeas corpus practice, as reflecteddoyébisions of this Courpdicates that a court
has broad discretion in conditioning a judgmerdangng habeas relief. Federal courts are
authorized, under 28 U. S. C. § 2243, to disposkatieas corpus matters ‘as law and justice
require.”). Granting the proteciv order now sought also is consistent with this Court’s
authority set forth in 28 U.S.C. § 2243 and Hezleral habeas authority cited. Because “habeas
corpus is, at its core, an equitalbemedy,” a districtaurt is vested with substantial discretion to
appropriately redress any violation of amler granting habeas corpus reli&thlup v. Delp513
U.S. 298, 319 (1995). In exercising this disiore, a remedy for a Sixth Amendment right to
counsel violation “should be tailored to the myjsuffered from the constitutional violation and
should not unnecessarily infringe on competing intere&tnited States v. Morrisor#49 U.S.
361, 364 (1981). This is achieved by “[identifying]dathen [neutralizing] the taint by tailoring
relief appropriate in the circunasices to assure the defendantefiective assistance of counsel
and a fair trial.”ld. at 365. Remedying a constitutional atbn requires restiorg the petitioner
to a position as if the error had not occurreafler v. Cooper 132 S.Ct. 1376 (2012). As the
Tenth Circuit has recognized, a federal court “possesses power toagsaribrm of relief
necessaryo satisfy the requirement of justicdurton v. Johnsor975 F.2d 690, 693 (¥CCir.

1992) (emphasis iBurtor), quotingLevy v. Dillon,415 F.2d 1263, 1265 (TCCir. 1969). Mr.

11
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Eaton’s requested protective oraires not inject new claims intbhe case, or seek to relitigate
old matters or advance new legal theories, bapli seeks to enforce the understanding that he
communicated to Respondent when voluntarily Idsog thousands of pages of privileged
material. While Mr. Eaton has argued in Rale 59(e) motion (Doc. 289) and Supplemental
Rule 59(e) motion (Doc. 298) that he cannotpbé in the position he would have been in had
Mr. Skaggs performed competently becauseth& unavailability of compelling mitigation
witnesses and the apparently never-endingopog of the jury pool, his present motion is
necessary for reasons beyond thasserted in those motions:

[A]llowing the prosecution at retrial taise information gathered by the first

defense lawyer--including defendant's staeta to his lawyer-- would give the

prosecution a wholly gratuitous advantaljes assuredly not consistent with the

fairness principle to givene side of the dispute such a munificent windfall for

use in proceedings unrelated to thdtera litigated in federal court.
Bittaker v. Woodford, suprat 724. Protecting Mr. Eaton’s piliege from any further incursion
IS a minimum step necessary to “as much passible restore[ fthe defendant to the
circumstances that would have existetl there been no constitutional errddriited States v.
Carmichae) 216 F.3d 224, 227 (2d C2000). The Tenth Circuit Court of Appeals would agree
that the State’s options after tigeant of habeas relief must be limited if the failure to do so
“would not vitiate the prejudice” caused Hye underlying constitutional violatiofannon v.
Maschner 981 F.2d 1142, 1145 ({ir. 1992).

9. For habeas relief to be meaningful, Maton must be afforded every opportunity to
return to his position at the time of his originprosecution. “If a prisoner is successful in
persuading a federal court to grant the writ,abert should aim to restore him to the position he

would have occupied, had the firsiatrbeen constitutionally error-freeBittaker v. Woodford

331 F.3d 715, 722 {9Cir. 2003);see also United States v. Barned48 F.2d 325, 330 {7Cir.

12



Case 2:09-cv-00261-ABJ Document 300 Filed 01/26/15 Page 13 of 16

1991) (Effect of motion to vacate is to “nullify [defendant'sht®mce” such that he appears
before the Court “with a clean slate as far aseseng [is] concerned; his previous sentence [is]
not to be rubber stamped, but instead a new sentgdettermination [is] to be made.”). It takes
little or no imagination to recognize that a yriitlean slate” would lave the Mr. Blonigen and

the prosecution team knowing little or nothingMf. Eaton’s potential mitigation themes and

the signs and symptoms of his mental dis@derd impairments; the prosecution team would
have no preview of Dale Eaton’s biograpbgyond what it knew from criminal records,
presentence reports, and its own investigatiod;tha prosecution team would not be entitled to
discovery of Mr. Eaton’s mental health ergeand supporting documetitan and history; the
prosecution would not have access to Mr. Skaggs’, Mr. Neubauer’s, or Mr. Roden’s handwritten
notes of attorney-client conferences with Mr.tdfaor potential withnesses. Yet, without the
protective order, the prosecution team now i/ faware of Mr. Eaton’s mitigation case and
supporting expert witness findingsial counsel’s investigation and work product impressions;
attorney-client communications; and the fruitd the competent mitigation investigation
performed by Mr. Eaton’s habeas counsel, prior to that mitigation being presented to Mr. Eaton’s
capital resentencing jury.

10. Mr. Eaton’s successful pursuit of leals relief on his Sixth and Fourteenth
Amendment claims should not come at the espeof his Fifth and Fourteenth Amendment
rights at any resentencing. It is abundantly rcteat the dilemma Mr. Ean faced — pursuing his
constitutional claims in these Federal habeas proceedings only to then find another constitutional
right surrendered — shes much in common with the difena found “intolerable” by the Court
in Simmons v. United State290 U.S. 377, 393-94 (1968yijth the noted exception that here we

know now that Mr. Eaton’s constitutional claims were uph®ld Eaton’s hard-fought federal

13
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habeas success should not come at a costisofFifth Amendment privilege against self-
incrimination and his Fourteenth Amendment rightdue process at any resentencing hearing.
SeeEstelle v. Smith451 U.S. 454, 462 (198X )Just as the Fifth Amendment prevents a
criminal defendant from being made ‘tdeluded instrument of his own convictio@ulombe v.
Connecticutsupra at 581, quoting 2 Hawkins, Pleastioé Crown 595 (8th ed. 1824), it protects
him as well from being made the ‘deluded instamt’ of his own execution.”). The requested
protective order helps to fulfill this Court’s required aim to restore Mr. Eaton “to the position he
would have occupied, had the first trial been constitutionally error-fRagtgkker v. Woodford,

331 F.3d 715, 722 {9Cir. 2003). This pringile both narrows the scope of information which
the court can order a habeas petitioner to disclose to the state and obligates the Court to enter
appropriate protective orders inetlevent that disclosure is madd., at 728; accordJnited
States v. Nicholsgr611 F.3d 191, 216-217 (4th Cir. 2010) (applyBittaker to preclude use at
resentencing of privileged maia revealed in connectionithi the successful IAC claim).

For the reasons discussed Mr. Eaton respéctfequests that this Court enter its order
that Respondent be prohibited from sharing wlith state prosecution in any state resentencing
proceeding any and all evidence or discovery Emton has produced to Respondent in these
federal habeas proceedings, including but not limited to:

e All of Petitioner's evidentiary hearing bibits produced and made available to

Respondent pursuant toder of this Court;

e All of those materials obtained by Respomidpursuant to Petdner having provided

Respondent with a digitalopy of the entirety oftrial, appellate and postconviction

counsels’ files or by reason of Respondegtsinsel having availed themselves of the
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opportunity to inspect the oiital files on siteat the Wyoming State Public Defender

Office. (Doc. 177);

e Any other attorney-client or work productiyilkeged materials obtained by Respondent
due to Petitioner’s efforts at pursuing habeas relief in this matter; and

e Any notes, memoranda or other materedimmarizing any part of any of the
aforementioned materials.

Additionally, Mr. Eaton repectfully requests théhis Court order it Respondent return
to Petitioner, or destroy, any and all sunhterials presently in Respondent’s possession, and
report to this Court and Petitioner confirmatiohthe same. Finally, MrEaton respectfully
requests that this Court order sealed thestmapt of the evidentiary hearing and all of
Petitioner’s exhibits receivedtmevidence at that hearing.

Petitioner respectfully requests that this Gdwld a hearing on this matter, combined
with the hearing on Petitioner's Rule 59(e)tmap (Doc. 289) and suggestions in support (Doc.
290), and order such further relieftas Court deems just and appropriate.

DATED this 26" day of January, 2015.

Respectfullgubmitted,

/s/ TJH for Sean D. O'Brien
Sean D. O’'Brien, MoBar # 30116
4920 N. Askew

Kansas City, MO 64119-4700

Telephone (816) 235-6152
E-mail: obriensd@umkc.edu

/s/ TJH for Lindsay J. Runnels
MORGAN PILATE

Lindsay J. Runnels, MoBar # 62075
926 Cherry Street

Kansas City, MO 64106
Telephone: (816) 471-6694
Emailirunnels@morganpilate.com
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/sl Terry J. Harris

HARRIS & HARRIS, P.C.

Terry J. Harris, WyBar #-2068
P.O. Box 368

211 West 19 Street, Suite 110
Cheyenne, Wyoming, 82003-0368
E-mail to:tjharrispc@gmail.com

CERTIFICATE OF SERVICE

| hereby certify that on thge" day of January, 2015, | elestically filed the foregoing
with the Clerk of the Court using the CM/ECFs®m which sent notifiteon of such filing to:

David Delicath, Deputy Attorney General

John Michael Causey, Seniassistant Attorney General
Meri V Geringer, Senior $sistant Attorney General
123 State Capitol Building

Cheyenne, Wyoming 82002

s/Ternyd.Harris
Terry J. Harris
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